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Present  :    Eoss,  Ch.  J.,  Taft,  Eowell,  Tyler,  Munson, 

Start,  and  Thompson,  JJ. 


WILLIAM  0.  CKOFT  v.  BENNINGTON  &  RUTLAND 

RY.  CO. 

HaUroad  Company,    Special  charter  modified  hy  general  law, 

GondeTnnation  of  land.    Notice  to  land  ovmer. 

Title  hy  occupation.     Equity, 

1.  The  special  charter  of  a  railroad  company  was  made  subject  to  general 

legislation.  At  the  same  session  a  general  law  was  enacted  which 
modified  the  provisions  of  the  special  charter  as  to  the  condemnation 
of  lands,  but  which  did  not  go  into  effect  until  after  the  special  charter. 
Heldy  that  until  the  general  law  took  effect  the  company  should  act 
under  its  charter  in  condenmation  proceedings. 

2 .  Where  the  charter  required  that  commissioners  appointed  for  the  apprais- 

al of  land  damages  should  give  the  land  owner  fifteen  days  notice, 
and  their  report  shows  that  they  in  fact  only  gave  three  and  that  the 
land  owner  did  not  appear,  the  proceedings  are  void  upon  their  face. 

3<  If  the  company  subsequently  enters  upon  the  land,  and  constructs  and 
fences  its  road  upon  a  parol  agreement  with  the  owner  that  for  the 
sum  awarded  by  the  commissioners  it  shall  have  the  right  of  way  as 
fenced,  and  shall  leave  the  owner  the  use  of  a  spring  of  water  near  the 
track,  it  will  not  acquire 'by  occupation  title  to  any  land  except  that 
between  its  fences  as  then  located. 
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4.  Equity  will  enjoin  the  successors  by  mortgage  to  the  original  com- 
pany from  setting  out  the  fences  to  the  surveyed  limits  and  thereby 
taking  the  owner's  land  and  interfering  with  his  use  of  the  sfning. 

This  was  a  bill  in  chancery  brought  to  restrain  the  defend- 
ant from  moving  its  fences  along  the  line  of  its  track  where  the 
same  crossed  the  premises  of  the  orator.  Heard  ,at  the  Septem- 
ber term,  1890,  Eutland  county,  upon  bill,  answer  and  stipula- 
tion. Taft,  Chancellor,  dismissed  the  orators'  bill  pro  forma. 
The  orator  appeals. 

From  the  pleadings  and  stipulation  the  following  facts  ap- 
pear: 

November  5,  1845,  the  legislature  chartered  the  Western 
Vermont  Railroad  Co.  The  charter  provided  that  unless  the 
road  should  be  completed  within  five  years  it  should  become  void. 
It  further  provided  that  if  the  land-owners  and  company 
could  not  agree  as  to  the  value  of  lands  taken,  the  damages  shoidd 
be  determined  by  three  commissioners  to  be  appointed  by  judges 
of  the  county  court  for  the  county  in  which  the  lauds  were  sit- 
uated, who  should  give  the  land-owners  and  the  company  fifteen 
days  notice  of  the  time  and  place  of  hearing. 

The  road  was  not  completed  within  five  years,  but  by  an  act 
approved  November  6,  1849,  the  original  charter  was  amended 
by  providing  that  the  road  might  be  begun  within  three  years 
and  completed  within  five.  This  amendment  also  made  the  en- 
tire act  subject  to  the  general  law  then  in  force,  or  afterwards 
enacted  for  the  regulation  and  government  of  railroad  corpora- 
tions. 

At  the  same  session  a  general  law  was  passed  in  reference  to 
the  assessment  of  land  damages,  by  which  it  was  enacted  that  in 
case  the  parties  could  not  agree,  the  damages  were  to  be  deter- 
mined by  a  commission  of  three  to  be  appointed  by  the  judges  of 
the  supreme  court.  This  act  did  not  take  effect  until  December 
1,  1850. 

In  the  fall  of  1849,  the  Western  Vermont  Railroad  Co.  sur- 
veyed and  located  its  road  through  the  lands  of  the  orator,  which 
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were  then  owned  and  occupied  by  one  Sobs,  and  not  being  able 
to  agree  with  the  owner  as  to  the  amount  of  his  damage,  applica- 
tion was  made  at  the  April  term,  1850,  to  the  judges  of  the  coun- 
ty court  for  the  County  of  Rutland,  within  which  the  land  was 
situated,  and  three  commissioners  were  appointed  by  them  to  ap- 
praise the  damages.  These  commissionei^  made  their  report 
which  was  recorded  in  the  town  clerk's  office,  for  the  town  of 
Clarendon  in  which  the  land  lay.  In  this  report  the  commission- 
ers recited,  that  they  gave  the  company  and  the  said  Ross,  three 
days  notice  of  the  time  and  place  when  they  would  hear  them, 
and  that  the  said  Ross  did  not  appear. 

The  following  summer  an  agreement  was  made  between 
Ross  and  the  company,  that  the  company  should  construct  its 
road  upon  the  survey  through  his  land,  making  a  fill  about  four 
feet  high,  and  should  construct  its  fences  along  the  foot  of  the 
embankment  thus  made,  and  that  for  the  land  so  taken  he  should 
be  allowed  the  sum  which  the  commissioners  had  awarded  him 
by  way  of  damages.  It  was  further  agreed  that  the  company 
should  conduct  a  certain  spring  which  there  was  close  to  the 
embankment,  along  the  side  of  the  embankment,  and  thence 
underneath  its  track,  and  that  the  fence  should  be  so  constructed 
that  the  spring  would  be  accessible  from  the  field  of  said  Ross. 
This  agreement  was  by  parol. 

Under  this  arrangement  the  railroad  company  did  construct 
its  railroad,  and  did  build  its  fences  along  the  foot  of  the  em- 
bankment, and  did  suffer  the  spring  to  run  along  beside  its  em- 
bankment to  the  point  speci^ed  and  there  conduct  it  underneath 
its  track. 

The  Western  Vermont  Railroad  Co.  mortgaged  its  property 
and  franchiseiS  to  trustees  to  secure  certain  bonds  ;  this  mortgage 
was  afterwards  foreclosed,  and  the  bondholders  organized  them- 
selves into  the  Bennington  &  Rutland  Railroad  Co.,  the  defend- 
ant in  this  suit.  Both  the  Western  Vermont  Railroad  Co.  and 
the  defendant  continued  to  niaintain  and  use  its  railroad  and 
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fences  as  originally  constructed,  until  just  before  the  bringing  of 
this  bill,  when  the  defendant  began  moving  back  the  fences  from 
the  dump  where  the  same  crossed  the  orator's  premises  onto  the 
line  of  the  original  survey  in  such  a  manner  as  to  occupy  more 
of  the  land  than  had  been  formerly  occupied,  and  to  cut  oflE  the 
orator  from  access  to  the  spring  previously  mentioned.  There- 
upon the  orators,  who  had  acquired  the  premises  by  purchase 
and  conveyance  from  Ross,  brought  this  suit  asking  that  the  de- 
fendant be  enjoined  from  so  moving  its  fences. 

J,  C.  Baker  for  the  orator. 

A  railroad  company  in  the  condemnation  of  land  must  keep 
strictly  within  the  conditions  of  the  statute  or  the  proceedings 
will  be  void.  Derby  v.  Railroad^  lid  Mass.  516;  Wihony. 
Lynn^  119  Mass.  174. 

The  report  of  the  commissioners  does  not  show  that  the 
parties  had  failed  to  agree  as  to  the  value  of  the  lands  deeded. 
Hence  they  had  no  jurisdiction.  7  Law.  Rights,  Rem.  &  Pr.  s. 
3895  ;  Reed  v.  Railroad,  126  111.  48. 

They  did  not  give  the  required  notice,  and  their  proceedings 
are  therefore  void.     2  Beach  Rail.  s.  834. 

The  charter  of  the  Western  Vermont  Railroad  Co.  as 
amended  was  subject  to  the  general  law.  The  general  law  pro- 
vided a  different  way  for  the  appraisal  of  land  damages.  There- 
fore, the  whole  proceeding  actually  had  in  this  case  was  of  no 
validity.  Qrant  v.  Oranty  32  Am.  Rep.  506 ;  Bangor  v.  Oodvng^ 
35  Me.  73 ;  Snell  v.  Campbell,  24  Fed.  Rep.  880 ;  7  Law.  Rights, 
Rem.  &  Pr.  s.  3780  ;  Railroad  Co.  v.  St  Johnabury,  59  Vt.  320. 

The  successors  of  the  Western  Vermont  Railroad  Co.  stand 
no  better  than  that  company  itself.  The  fences  a  crossthe  orator's 
premises  were  constructed  and  were  notice  to  everybody  of  just 
what  that  company  was  occupying.  McAuLey  v.  Railroad,  33 
Vt.  311. 

Henry  A,  Harman,  for  the  defendant. 
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The  Western  Vermont  Railroad  Co.  properly  proceeded  in 
accordance  with  its  special  charter  in  the  condemnation  of  lauds, 
until  the  general  law  took  effect.  Danforih  v.  Smithy  23  Vt. 
247. 

The  report  of  the  commissioners  showed  that  they  heard 
the  parties.  This  implies  that  Ross  must  have  been  present  at 
the  hearing.  If  present  his  appearance  would  waive  any  defect 
in  the  notice.    Hammond  v.  Wilder^  25  Vt.  342. 

The  company  duly  recorded  the  report  of  the  commissioners 
and  deposited  the  amount  of  money  awarded  by  them,  in  com- 
pliance with  the  statute.  It  thereby  became  seized  of  a  strip  of 
the  width  of  the  original  survey,  and  no  subsequent  parol  agree- 
ment could  alter  the  boundaries  of  the  lands  which  were  thus 
acquired.  At  most,  such  an  agreement  would  simply  be  a  parol 
license  which  would  be  terminated  by  the  death  of  the  licensee 
or  the  alienation  of  the  property.  BarUett  v.  Prescott^  41 
N.  H.  498;  Houston  v.  Laffee,  46  N.  H.  505  ;  HiU  v.  HiU,  113 
Mass.  103 ;  Mumford  v.  Whit/ney^  15  Wend.  380 ;  Root  v. 
Railroad  Co.,  23  Conn.  214 ;  Cohh  v.  Fisher,  121  Mass.  169. 

Neither  the  orators  nor  their  grantor  did  any  such  act  upon 
the  premises  as  would  render  the  license  irrevocable.  Canfield 
V.  Hard,  58  Vt.  217 ;  Story  Esq.  Jr.,  s.  763 ;  Meach  v.  Perry 
1  D.  Chip.  182. 

By  recording  its  survey  the  company  acquired  a  right  to  ap- 
propriate this  land  for  the  purposes  of  its  railroad  within  the 
limits  defined  by  that  survey;  and  when  Ross  accepted  the 
amount  awarded  by  the  commissioners  he  waived  any  antecedent 
irregularity  in  their  proceedings.  Hitchcock  v.  R,  R,  Oo,y  25 
Conn.  516 ;  Troy  dk  Boston  R.  R.  Co.  v.  Potter,  42  Vt  265. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  company  organized  under  the  charter 
granted  to  the  Western  Vermont  Railroad  Company,  November 
5,  1845,  by  the  terms  of  the  charter  was  to  be  dissolved  and  be- 
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come  void,  unless  within  five  years  from  the  passage  of  the  act,  the 
company  built  and  put  in  operation  ten  miles  of  its  road.  This  the 
company  did  not  do ;  but  within  the  five  years,  November  6, 1849, 
the  legislature  passed  an  act  amending  and  extending  the  charter 
granted  by  the  act  of  November  5,  1845.  The  act  extending  the 
original  charter,  gave  the  company  tUree  years  from  the  passage  of 
the  extending  act  to  commence  the  construction  of  its  road  and 
five  years  in  which  to  complete  it.  The  act  granting  the  charter 
never  became  void  by  its  terms.  Before  the  time  arrived  for  that 
to  take  effect,  the  legislature  gave  the  company  farther  time,  in 
which  to  build  its  road.  From  the  passage  of  the  extending  act  the 
original  act  was  to  be  read,  as  though  the  provisions  of  the  ex- 
tending act  were  incorporated  into  it.  The  original  act  did  not  be- 
come void,  but  enlarged  and  modified  by  the  extending  act.  By  the 
extending  act  the  charter  was  made  subject  to  all  general  laws, 
then  in  force,  or  thereafter  passed.  On  November  13,  1849,  the 
legislature  passed  a  general  law  relating  to  railroad  corporations, 
which  was  not  to  become  operative  until  December  1, 1850.  The 
charter  of  the  Western  Vermont  Bailroad  Company  did  not  be- 
come subject  to  this  law  until  that  date.  Both  the  charter  and  this 
general  law  had  provisions,  somewhat  variant  from  each  other, 
relative  to  the  appointment  and  proceedings  of  commissioners, 
appointed  to  appraise  the  damages  of  the  land  owners  whose  lands 
should  be  taken  for  the  purposes  of  the  railroad.  The  company 
could  proceed  according  to  the  provisions  of  its  charter,  in  taking 
and  appraising  lands  necessary  to  be  taken  for  its  road,  until  the 
general  law  became  operative.  It  cannot  be  that  the  legislature, 
while  requiring  the  company  to  complete  its  road  in  five  years, 
or  lose  that  right,  intended,  by  making  it  subject  to  any  general 
law,  to  leave  it  without  any  provisions  for  taking  the  nec- 
essary land  of  owners  with  whom  they  could  not  agree. 
Hence,  before  December  1,  1850,  when  the  general  law  on 
this  subject  became  operative,  the  company  might  procure  the 
appointment  of  commissioners,  by  the  judges  of  the  county  court, 
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and  the  oommissionerB  bo  appointed  might  proceed  in  appraising 
the  damages  sustained  by  the  land  owners  agreeably  to  the  orig- 
inal charter.  The  l>ill  alleges  that  the  commissioners  who  un- 
dertook to  act  in  the  appraisal  of  the  land  taken  from  Walter 
Boss,  were  appointed  by  the  county  court  within  and  for 
the  county  of  Rutland,  but  the  answer  states  they  were  ap- 
pointed by  the  judges  of  the  county  court  for  that  county. 
By  the  stipulation  this  allegation  of  the  answer  is  to  be 
taken  to  be  true  for  the  purposes  of  this  trial.  Hence  the  com- 
missioners who  undertook  to  act  in  the  matter  of  taking  and  ap- 
praising the  lands  of  Walter  Ross  were  properly  appointed  and 
had  authority  to  act,  at  the  time  they  undertook  to  act  in  Kovem* 
ber^  1850,  in  defining  and  appraising  the  lands  necessary  to  be 
taken  from  the  lands  owned  by  Walter  Ross.  But  being  a  tribu- 
nal of  special  and  limited  jurisdiction,  and  their  proceedings  relat- 
ing to  the  exercise  of  the  right  of  eminent  domain,  in  taking  the 
property  of  Walter  Ross  without  his  consent,  it  was  necessary 
that  they  should  proceed  in  the  exercise  of  their  power,  strictly 
in  accordance  with  the  provisions  of  the  charter.  Without  so 
proceeding  they  would  not  obtain  and  retain  jurisdiction  to  con- 
demn his  land.  The  charter  required  that  they  should  give  him 
fifteen  days  notice  of  the  time  and  place  of  making  the  appraise- 
ment. The  giving  of  this  notice  was  requisite  to  obtain  jurisdic- 
tion over  him, — he  being  a  resident  of  the  State, — so  that  they 
could  render  a  judgment  which  would  bind  him  personally.  In 
the  award  which  was  recorded,  the  commissioners  say  that  they 
gave  Walter  Ross  only  three  days  notice  and  that  he  did  not  ap- 
pear. After  stating  that  he  did  not  appear,  the  commissioners 
say,  ^  And  having  viewed  said  premises  and  heard  said  parties  in 
the  matter,  &c."  It  is  contended  by  the  defendant  that  by  this 
it  is  to  be  understood  that  Walter  Ross  did  appear  and  was  heard 
on  the  subject  of  appraisement.  K  he  did  appear  and  was  heard 
on  the  subject  of  the  appraisment,  he  would  waive  the  want  of 
requisite  notice  and  submit  to  the  jurisdiction  of  the  commission- 
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ers  in  the  matter.  The  notice  was  required  to  be  given  that  he 
might  have  an  opportunity  to  be  heard.  Hence,  if  he  actually 
appeared  and  was  heard  the  ends  to  be  attained  by  requiring 
fifteen  days  notice  would  have  been  attained.  But  we  think  the 
fair  construction  of  the  language  of  the  award,  "  the  said  Walter 
Ross  did  not  appear,  and  having  viewed  the  premises  and  heard 
said  parties  in  the  matter  "  is  that  he  did  not  appear  and  was  not 
heard  by  the  commissioners  in  the  matter  of  the  appraisement, 
and  the  words  "  said  parties  "  mean  the  parties  who  did  appear 
for  the  railroad  company.  Walter  Ross  not  having  had  the 
required  notice,  and  not  having  appeared,  the  proceedings  of  the 
commissioners  were  without  legal  force  to  bind  him.  The  record 
of  the  award  carried  on  its  face  notice  to  the  company  and  to  all 
who  took  any  interest  in  the  road  from  the  company  that  the 
proceedings  of  the  commissioners  were  without  legal  force  from 
the  failure  of  the  commissioners  to  give  the  required  notice  and 
to  acquire  jurisdiction  to  proceed  with  the  appraisement.  But 
the  defendant  contends  that  by  taking  possession  of  the  lands  of 
Walter  Ross,  by  constructing  their  road  thereon,  and  by  having 
recorded  their  locating  survey  and  this  award  their  possession 
extended  constructively  to  the  limits  of  the  survey.  By  the 
seventh  section  of  the  charter,  the  company  did  not  obtain  title 
or  seizin  of  lands  attempted  to  be  condemned  by  recording  the 
survey.  That  was  but  one  of  the  required  steps.  It  must  also 
have  it  legally  appraised^  and  the  money  to  pay  the  appraised 
damages,  must  be  paid  or  deposited  agreeably  to  the  act.  When 
all  this  was  done  agreeably  to  the  charter,  it  is  declared,  "  then 
said  corporation  shall  be  deemed  seized  and  possessed  of  such 
lands  so  appraised  by  said  commissioners."  Hence  the  defend- 
ants' and  their  successors'  possession  did  not  extend  beyond  such 
lands  of  Walter  Ross  as  it  actually  occupied,  and  by  his  posses- 
sion of  that  portion  of  the  land  covered  by  the  locating  survey 
and  award  of  the  commissioners,  occupied  by  Walter  Ross,  he 
occupied  in  his  own  right.     When  therefore  the  defendant  en- 
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tered,  subsequently  to  making  the  award,  into  an  agreement 
with  the  defendant  that  he  should  receive  the  sum  awarded  for 
the  land  actually  fenced  and  occupied  by  the  defendant  for  the 
purposes  of  its  railroad,  the  parties  stood  upon  that  agreement 
alone,  and  the  possession  of  each  was  notice  to  all  of  their  re- 
spective rights.  Their  respective  possessions  indicated  to  all  the 
world  their  respective  rights  against  each  other.  Neither  party 
could  convey  any  greater  rights  than  his  possession  indicated. 

The  pro  forma  decree  v,  reversed  and  cause  remanded  with 
a  mandcUe  to  enter  a  decree  for  the  orators  m  aocordance  with 
the  prayer  of  the  bill. 
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WILLIAM  D.  AMES  v.  DORSET  MARBLE  CO.  &  D.  S. 

KENT  &  CO. 

Former  adjudication.      MiU-owners,      Not  jointly  UcMe  for 

deposits.      Watercourse. 

1 .  The  orator  brought  suit  to  restrain  the  defendant  from  obBtructing  a 

watercourse  whereby  the  water  was  set  back  upon  his  meadow,  and 
alleged  that  in  a  former  suit  at  law  the  same  question  had  been  deter* 
mined  in  his  favor.  It  was  f oimd  that  this  suit  and  the  suit  at  law 
were  for  substantially  the  same  cause  of  action.  Hdd^  that  this 
finding  was  conclusiye  of  the  right  of  the  orator  against  the  de- 
fendant. 

2.  A  land  owner  may  change  or  modify  the  flow  of  a  stream  across  his 

own  lands,  but  not  in  such  a  way  as  to  injure  other  lands  upon  the 
same  stream. 

3.  Where  the  deposits  from  two  mills  situated  one  above  the  other  upon  a 

stream  together  cause  injury  to  adjacent  lands,  their  owners  are  not 
liable  as  joint  tort  feasors,  but  each  is  severally  responsible  for  the 
proportion  of  the  damages  caused  by  his  mill. 

Bill  in  chancery  to  enjoin  the  defendants  from  obstructing 
a  watercourse.  Heard  upon  the  pleadings  and  a  masters'  report 
at  the  June  term,  1890,  Bennington  county.  Royce,  Chan- 
cellor, decreed  for  the  orator. 

The  defendants  appeal. 

The  orator  is  the  owner  of  a  farm  upon  the  Battenkill  river. 
The  defendant  Kent  &  Co.  is  the  proprietor  of  a  marble  niill 
situated  on  this  stream  just  below  the  orator's  farm,  and  the  de- 
fendant Dorset  Marble  Co.  is  the  proprietor  of  another  marble 
mill  situated  immediately  below  that  of  'Kent  &  Co.  A  small 
mountain  stream  joins  the  Battenkill  on  the  premises  of  Kent 
&Co. 
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The ,  masters  found  that  the  Dorset  Marble  Co.  had  con- 
strncted  walb  along  the  channel  of  the  Battenkill  which  ob- 
structed its  flow  to  some  extent  in  times  of  high  water ;  that 
Kent  &  Co.  had  constructed  walls  along  the  Battenkill  which  to 
some  extent  interfered  with  its  flow,  and  had  diverted  the  moun- 
tain stream  in  such  a  way  as  to  cause  it  to  carry  a  larger  quan- 
tity of  gravel  into  the  Battenkill  than  it  formerly  had  ;  that  both 
the  defendants  allowed  the  sand  and  worn  marble  from  their 
mills  to  run  into  the  Battenkill,  and  that  the  united  result  of  all 
these  causes  was  an  obstruction  of  the  stream  to  such  an  extent 
as  to  cause  the  water  to  set  back  onto  the  lands  of  the  orator  to 
their  damage. 

The  amount  of  the  damage  was  not  found  by  the  masters. 
The  remaining  facts  appear  in  the  opinion. 

BatcAdder  dk  Barber^  for  Kent  &  Co. 

The  defendants  might  erect  walls  upon  their  own  lands  in  the 
prosecution  of  an  important  industry,  notwithstanding  that  they 
thereby  rendered  it  more  difficult  for  the  orator  to  keep  the 
channel  clear.  While  one  may  not  injure  he  may  occasion  an- 
other inconvenience  by  the  use  of  his  property.  Canfidd  v.  An- 
drew, 54  Vt.  I ;  Snow  v.  ParsonSy  28  Vt  459  ;  Jacobs  v.  AUard^ 
42  Vt  303. 

The  act  of  the  Dorset.  Marble  Co.  is  the  proximate  cause  of 
the  injury  ;  for  were  it  not  for  them  the  deposits  of  Kent  &  Co. 
would  pass  off  without  injury.  Whar.  Neg.  s.  148 ;  Pottell  v. 
Long,  56  N.  Y.  200 ;  Stevens  v.  Dudley,  56 ,  Vt.  157 ;  Cool. 
Torts,  p.  68  et  seq.  ;  Marble  v.  Worcester,  4  Gray.  395  ;  Scott  v. 
Hv/nter,  46  Penn.  St.  192  ;  Cun  v.  Herring,  11  Exch.  89 ;  Harri- 
son V.  Buckley,  1  Strob,  525-529 ;  Proctor  v.  Jennings,  6  Nev. 
83 ;  jRaUroad  Co,  v.  Beavey,  42  Md.  136 ;  Fairbanks  v.  Alston, 
70  Penn.  St.  86-91. 

Certainly  Kent  &  Co.  are  only  responsible  for  the  damages 
done  by  them.    SiUich  v.  Hall,  47  Conn.  260 ;  Gould  Walters, 
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88.  222,  386,  398,  665,  566 ;  Chepman  v.  Palmer,  76  N.  Y.  61 ; 
Navigation^  Co.  v.  Eiohards,  57  Penn.  St.  ^42 ;  Wheeler  v.  TFbr- 
cesterj  10  Allen  591 ;  Zt^K  v.  Jhx  Improvement  Co.,  19  Wis.  100 ; 
Clark  V.  French,  122  Maes.  419. 

e/]  (7.  Baker,  for  the  orator. 

Injunction  is  a  proper  remedy.  1  High  Inj.,  ss.  794-816  ; 
Farris  v.  Dudley,  78  Ala.  124 ;  Bother y  v.  Rubber  Co.,  90 
N.  Y.  30  ;  Mtdry  v.  iV^or^(W,  100  N.  Y.  424. 

The  orator's  right  against  Kent  &  Co.  is  res  judicata.  1  Her. 
Est.  and  Res  Adj.,  233 ;  Porter  v.  Gile,  47  Vt.  620 ;  Town  v. 
Lamphere,  34  Vt.  365  ;  Burton  v.  Barlow,  56  Yt.  434 ;  Sturte- 
vant  V.  BandaU,  63  Me.  149. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  Dorset  Marble  Co.  has  not  appeared  to 
prosecute  its  appeal.  The  decree  of  the  court  of  chancery  against 
it  is  substantially  affirmed  with  cpsts.  The  right  of  the  orator 
against  D.  S.  Kent  &  Co.  to  have  the  bed  of  the  stream  of  the 
Battenkill  river  through  the  premises  of  D.  S.  Kent  &  Co.  un- 
obstructed, and  kept  in  such  condition  that  it  will  not  set  the 
water  of  the  river  back  upon  the  orator's  meadow,  is  established 
by  the  judgment  of  this  court  in  1876.  The  masters  have  found 
that  that  "  suit  was  for  substantially  the  same  cause  of  action  as 
is  alleged  against  said  Kent  &  Co.  in  this  suit." 

This  applies  to  the  deposit  of  spent  sand,  worn  marble,  and 
gravel  and  sand  from  the  mountain  stream,  in  the  bed  of  the 
river,  so  as  to  obstruct  the  flow  of  the  water  therein  as  established 
by  the  suit  at  law.  The  orator's  meadow  is  higher  up  the  river 
than  the  niarble  mills  of  the  defendants.  He  has  no  interest  in 
their  use  of  the  river  on  their  respective  premises,  provided  such 
use  does  not  obstruct  the  flow  of  the  water  therein,  so  as  to  set  it 
back  upon  his  meadow  to  his  damage.  They  have  the  right  to 
use  the  water  and  its  flow,  as  it  passes  across  their  respective  prem- 
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ises,  but  not  so  to  obstruct  the  passage  of  the  water  as  to  set  it 
back  upon  the  orator's  meadow  to  its  essential  dan^e.  D.  S. 
Kent  &  Co.  have  the  right  to  change  the  course  of  the  mountain 
stream  upon  their  premises,  but  are  bound  to  make  such  change 
in  such  a  manner  as  will  not  injure  the  orator.  Under  the  same 
restrictions,  the  defendants  have  the  right  to  wall  the  stream  on 
their  respective  premises.  It  is  found  that  the  Dorset  Marble 
Co.  have  obstructed  the  stream  upon  its  premises,  by  narrowing 
and  filling  the  channel,  in  various  ways,  and  that  D.  S.  Kent  & 
Co.  have  contributed  to  the  filling  of  the  channel,  by  allowing  its 
spent  sand  and  worn  marble  to  pass  into  the  stream  and  by  chang- 
ing the  course  of  the  mountain  stream  so  that  it  brings  much 
more  gravel  and  material  into  the  bed  of  the  Battenkill  river. 
Each  defendant  is  liable  in  damages  in  proportion  only  as  its 
wrongful  acts  have  contributed  to  obstructing  the  flow  of  the 
water,  and  to  setting  it  back  upon  the  orator's  meadow.  The 
defendants  are  not  joint  wrong  doers,  in  the  sense  that  they  join 
in  doing  the  same  wrongful  act,  but  only  in  the  sense  that  their 
several  wrongful  acts  combine  in  causing  damage  to  the  orator's 
meadow. 

This  does  not  make  them  joint  tartfeasorSj  in  the  sense  that 
each  is  liable  for  all  the  damages  occasioned  to  the  orator's  mead- 
ow. There  must  therefore  be  a  further  reference  to  the  mas- 
ters to  ascertain  the  total  amount  of  damages  sustained  by  theorar 
tor,  and  the  amount  thereof  which  the  wrongful  acts  of  each 
defendant  has  contributed  thereto. 

It  is  found  by  the  masters  that  the  channel  of  the  river,  on 
the  premises  of  D.  S.  Kent  &  Co.  though  walled  is  of  sufficient 
capacity,  if  kept  free  from  obstructions,  to  allow  all  the  water  of 
the  river  to  pass  off  freely,  but  that  the.  spent  sand,  and  worn 
marble  settle  and  obstruct  the  channel  more  or  less.  Doubtless 
the  narrowing  of  the  channel  by  the  Dorset  Marble  Co.  and  the 
obstructions  placed  by  that  company  therein,  obstruct  the  passage, 
to  some  extent,  of  this  material  coming  into  the  stream  wrong- 
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fully  from  the  mill  of  D.  S.  Kent  &  Co.  The  mountain  stream 
brought  a  little  gravel  and  sand  into  the  river  before  its  course 
was  changed  by  Kent  &  Co.  The  orator  used  to  clear  this  out 
of  the  channel,  but  the  defendants  have  so  walled  the  stream  that 
it  will,  in  the  future,  be  difficult  for  the  orator  to  remove  it.  Kent 
&  Co.  have  so  chan^d  its  course  on  the  premises,  that  it  brings 
much  more  sand  and  gravel  into  the  river.  If  the  defendants,  to 
operate  their  marble  mills  successfully,  must  allow  the  spent  sand 
and  worn  marble  to  pass  into  the  stream  to  some  extent,  they 
must  also  carry  the  burden  of  keeping  the  channel  of  the  stream 
at  all  times  so  cleared  out,  that  it  will  work  no  damage  to  the 
orator. 

The  Dorset  Marble  Co.  must  make  such  change  in  the  walls 
of  the  stream,  and  such  removals  otherwise,  a&  will  leave  a  chan- 
nel of  sufficient  width,  depth  and  capacity,  to  carry  the  water  of 
the  stream  from  the  orator's  meadow,  as  freely  as  it  was  wont  to 
run  before  such  walls  and  obstructions  were  placed  in  the  chan- 
nel of  the  stream.  D.  S.  Kent  &  Co.  must  also  either  turn  the 
mountain  stream  back  to  its  former  channel  and  open  the  walled 
partition  of  the  channel  of  the  Battenkill  river  so  that  the  orator 
can  remove  whatever  of  deposit  may  be  brought  into  it  by  the 
mountain  stream ;  or  it  must,  at  its  own  expense,  remove  all  such 
deposits  brought  into  the  Battenkill  so  that  it  will  not  occasion 
any  setting  back  of  its  waters  upon  the  meadow  of  the  orator. 
The  defendants  as  regards  the  orator  have  the  right  to  utilize  the 
Battenkill  and  the  mountain  stream,  by  walling  or  changing  the 
channel,  or  by  allowing  spent  sand  and  worn  marble  to  pass  into 
the  water  on  their  premises,  provided,  they  do  it  in  such  a 
manner  as  will  not  cause  the  water  to  set  back  upon  the  orator's 
meadow  to  his  damage. 

The  cause  is  remanded  with  a  mandate  in  accorda/nce  with 
these  views,  and^  asitis  a  stibstantial  affi/rmance  of  the  decree 
of  the  court  of  chancery^  with  costs  to  the  orator  in  this  court. 

Munson,  J.,  having  been  of  counsel,  did  not  sit. 
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JENK8  L.  WINCHELL  v.   NATIONAL  EXPRESS   CO. 

E&idence.   Principal  and  agent    Apparent  authority.    Charge 

of  court. 

1.  The  question  being  upon  the  value  of  a  mastiff  bitch  used  for  breeding 

purposes,  evidence  is  properly  received  as  to  the  elements  of  value  in 
such  a  dog  and  as  to  her  pedigree. 

2.  Plaintiff  sought  to  recover  for  injuries  done  his  dog,  while  being  trans- 

ported by  the  defendant  from  the  plaintiff's  residence  to  its  office  in 
Fair  Haven,  whence  it  was  to  be  forwarded  by  rail.  Defendant 
denied  that  its  agent  had  authority  to  receive  expressage  elsewhere 
than  at  its  office.  Thereupon  the  plaintiff  claimed  that  the  defendant 
had  suffered  the  agent  to  hold  himself  out  to  the  world  in  that  capac- 
ity to  such  an  extent  that  he  might  rely  upon  it ;  and  introduced 
evidence  tending  to  show  that  the  agent  used  a  wagon  lettered  with 
the  defendant's  name  to  the  knowledge  of  the  defendant  in  the  col- 
lection of  express  parcels.  fZeld,  that  it  was  not  permissible  to  show 
that  the  agent  used  this  wagon  about  his  own  business,  unless  such 
use  was  brought  home  to  the  plaintiff. 

Z,  But  the  defendant  might  show  that  the  agent  had  used  the  wagon  in 
doing  other  than  express  work  for  the  plaintiff  himself. 

4  Upon  the  question  whether  the  agent  had  notified  the  plaintiff  that 
dogs  were  sent  at  the  owner's  risk,  it  would  have  been  proper  to  show 
that  at  the  time  of  the  pretended  notification  there  was  in  the  office 
at  Fair  Haven  a  book  of  instructions,  one  rule  of  which  required 
such  notice  to  be  given,  but  since  the  time  was  not  so  limited  the 
question  was  properly  excluded. 

•6.  A  principal  may  become  liable  by  permitting  his  agent  to  hold  himself 
out  as  having  apparent  authority. 

>6.  The  court  need  not  answer  a  request  not  warranted  by  the  evidence, 
although  it  contains  a  correct  proposition  of  law. 

Case  for  injuries  done  the  plaintiffs  dog.     Plea,  the  general 
isstie.     Trial  by  jury  at  the  September  term,  1890,  Rutland 
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County,  Taft,  J.,  presiding.  Yerdict  and  judgment  for  the 
plaintiff.    The  defendant  excepts. 

The  plaintiff  boxed  his  dog,  which  was  a  valuable  mastiff 
bitch,  for  shipment  by  express  to  Long  Island,  and  notified  the 
defendant's  agent  at  Fair  Haven.  Thereupon  the  defendant's 
agent  sent  the  express  wagon  to  the  plaintiff's  residence,  where 
the  dog  was,  to  transport  it  from  there  to  the  express  office. 
While  on  the  way  the  dog  was  so  injured  as  to  render  it  unfit 
for  breeding  purposes.  The  defendant  denied  its  liability,  first, 
because  the  agent  had  no  authority  to  receive  the  dog  at  the 
residence  of  the  plaintiff,  second,  because  the  plaintiff  had  been 
notified  that  the  dog  if  sent  would  be  at  the  owner's  risk,  and 
had  shipped  it  upon  that  condition.  The  questions  raised  by  the 
exceptions  appear  in  the  opinion. 

The  plaintiff's  second  request  was  as  follows : 

*'  A  person  who  had  no  duties  relative  to  express  matter, 
except  to  take  packages  from  the  railroad  office  to  the  con- 
signees, and  take  similar  parcels  from  consignees  to  the  office  of 
the  company  for  transportation,  has  no  authority  to  bind  the 
company  by  an  acceptance  of  goods,  and  until  a  delivery  of  the 
goods  to  an  agent  authorized  to  accept  them,  there  is  no  respon- 
sibility attaching  to  them  as  common  carriers." 

J,  C,  Baker  and  Oeo.  E,  lAwyrence^  for  the  defendant. 

The  delivery  to  the  defendant's  agent  outside  its  office  was 
not  a  delivery  to  the  defendant.  Cronkrite  v.  WeUs^  32  N.  Y. 
247 ;  Blancha/rd  v.  Isaaca^  3  Barb.  388 ;  Jvdson  v.  RaH/road^  4 
Allen  620. 

W.  H,  Preston^  for  the  plaintiff. 

Experts  might  testify  as  to  the  pedigree  and  value  of  this 
dog.  Greenl.  Ev.  s.  480 ;  Bemis  v.  Railroad^  68  Yt.  636  ;  I  Eedf . 
R.  E.,  291. 

Evidence  that  the  defendant  had  suffered  its  agent  to  receive 
parcels  away  from  the  office  as  in  this  case,  would  justify  the 
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plaintiff  in  believing  that  he  had  authority  to  do  so.  Iia?ik  v. 
Estpreas  Co.,  93  U.  S.  184;  Cool.  Torts,  120  ;  1  Redf.  R.  R.,  132 : 
BamJc  V.  Chanyplam  Transportation  Co.^  23  Vt.  186. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  1.  The  objections  interposed  by  the  defend- 
ant, to  the  testimony  of  the  plaintiff,  and  of  Coffin  are  unavailing 
unless  exceptions  were  saved  to  the  ruling  of  the  court.  The 
three  questions  and  answers  of  these  witnesses,  to  which  exceptions 
were  saved,  were  on  subjects  material  to  the  proper  estimation  and 
determination  of  the  value  of  the  plaintiff's  dog.  The  first  related 
to  the  breeding  and  characteristics  of  her  dam ;  the  second  to  the 
elements  constituting  her  value,  and  the  third,  to  whether  her  sire 
and  dam  were  valuable.  They  called  for  facts  within  the  knowl- 
edge of  these  witnesses,  which  bore  upon  the  value  of  the  dog, 
which  the  plaintiff  claimed  was  injured  by  the  neglect  of  the  de- 
fendant. There  was  no  error  in  their  admission.  1  Greenl.  on 
Ev.  (12th  Ed.)  ss.  440,  440a ;  2  Best  on  Ev.  (Wood's  Ed.)  s.  513. 
The  breeding  and  ^)edigree  of  a  dog  used  for  breeding  are  ele- 
ments to  be  considered  in  determining  its  value,  as  well  as  its  per- 
sonal characteristics. 

2.  The  plaintiff  sought  to  hold  the  defendant  for  an  injury 
received  while  transporting  the  dog  from  the  plaintiff's  house,  in 
Fair  Haven,  to  the  defendant's  office,  where  it  received  and  de- 
livered matter  carried  by  it,  as  an  express  company,  partly  on  the 
ground  that  it  had  knowingly  held  out  its  agent,  F.  O.  Yaughan, 
as  having  apparent  authority, — whether  he  had  such  authority  in 
fact  or  not, — ^to  receive  express  matter  at  the  plaintiff's  residence, 
and  at  the  residence  of  its  other  patrons  in  the  village.  It  sought 
to  establish  this  apparent  authority  in  part  by  the  use  of  the 
wagon, — in  which  the  dog  was  being  transported  when  injured, — 
in  the  business  in,  collecting  and  delivering  express  packages, — 
which  wagon  had  the  name  of  the  defendant  printed  upon  its 
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sides, — and  by  the  use  of  call-cards,  in  connection  with  such  use 
of  the  wagon.  The  plaintiff  claimed  that  such  use  being  known 
to  him,  authorized  him  to  believe  that  when  he  delivered  this  dog 
into  this  wagon,  it  was  a  delivery  to  the  defendant,  no  matter 
whether  in  fact  the  defendant  had  given  V^ughan  authority  to 
receive  express  packages  for  it  at  the  residences  of  the  patrons  in 
the  village.  As  bearing  upon  this  issue,  raised  by  the  plaintiff, 
it  was  material  for  the  defendant  not  only  to  show  it  did  not  own 
the  wagon,  and  did  not  authorize  its  use  in  collecting  or  deliver- 
ing express  packages,  but  also  to  show  that  the  whole  use  of  the 
wagon  and  team,  known  to  the  plaintiff,  was  such  that  the  plain- 
tiff in  the  exercise  of  reasonable  prudence  was  not  authorized  in 
believing  that  the  receipt  of  the  dog  by  Vaughan  or  his  servant^ 
into  this  wagon,  was  a  receipt  by  the  defendant.  The  three  ques- 
tions asked  to  Yaughan,  and  excluded  by  the  court,  as  well  as  the 
question  put  to  Morehouse  and  excluded,  called  for  information 
in  regard  to  the  use  of  the  wagon  by  Vaughan,  in  other  than  ex- 
press business.  The  first  two  questions  to  Yaughan  and  the  one 
to  Morehouse  called  for  a  statement  of  the  use  of  the  wagon,  in- 
consistent with  the  defendant's  entire  control  of  it.  The  plaintiff 
eould  be  affected  by  such  use,  only  so  far  as  it  was  either  actually 
kiiown  to  him^  or  was  so  public  and  ppen  in  his  immediate  vicin- 
ity that  he  would  be  presumed  to  have  known  of  it.  The  defend- 
ant did  not  offer  in  connection  with  these  questions  to  bring  such 
use  to  the  knowledge  of  the  plaintiff.  Hence  these  questions 
were  properly  excluded.  The  third  question  to  Yaughan  called 
for  tlie  use  of  the  wagon,  not  in  the  express  business,  in  the  ser- 
vice of  the  plaintiff,  and  known  to  him.  The  exclusion  of  this 
question  by  the  court  on  the  ground  that  it  was  inunaterial  was 
a  holding  that  no  inquiry  on  that  subject  matter  would  be  allowed, 
and,  under  our  practice,  was  error  if  the  subject  matter  of  the 
inquiry  was  material  in  the  determination  of  any  of  the  issues 
raised.  It  was  material,  upon  the  issue  of  apparent  authority  in 
Yaughan  to  receive  the  dog  in  the  wagon  at  the  risk  of  the  de- 
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fendant  at  the  plaintifPs  residence,  for  the  defendant  to  show 
that  Vaughan,  to  the  knowledge  of  the  plaintiff  used  the  wagon 
and  team  as  his  own,  in  other  business  than  collecting  and  deliv- 
ering express  packages ;  and  that  his  entire  use  of  the  team, 
known  to  the  plaintiff,  was  such  that  it  should  have  indicated  to 
him,  in  the  exercise  of  common  observation  and  prudence,  that 
Vaughan  was  using  the  wagon  and  team  in  collecting  and  deliver- 
ing express  packages,  as  his  team,  for  his  own  convenience,  and 
not  as  a  part  of  the  transportation  provided  by  the  defendant  for 
such  matter.  We  think  it  was  error  for  the  court  on  this  issue  to 
exclude  inquiry  into  the  entire  use  of  the  wagon  and  team  by 
Vaughan,  known  to  the  plaintiff. 

3.  There  was  an  issue  between  the  testimony  of  the  defend- 
ant and  that  of  the  plaintiff  in  regard  to  whether  the  defendant 
had  notified  the  plaintiff  that  dogs,  when  sent  by  express,  must 
be  sent  at  the  owner's  risk,  as  required  by  rule  26  of  instructions 
to  agents.  The  inquiry  to  Van  Wagoner,  whether  these  instruc- 
tions were  in  the  Fair  Haven  oflSce,  if  it  had  been  limited  to  the 
time  when  the  defendant's  testimony  tended  to  show  the  notice 
was  given,  would  have  been  a  proper  inquiry.  If  the  instruc- 
tions were  then  in  the  office,  it  would  be  more  probable  that  the 
agent  gave  the  required  notice.  Sup.  to  Koberts'  Digest  93,  pla- 
cita  2,  3,  4,  5.  Proof  that  such  notice  was  given  to  the  plaintiff, 
if  received  without  objection  or  protest,  would  be  one  step  tow- 
ards establishing  that  the  plaintiff  consented  to  send  the  dog 
agreeably  to  the  notice,  at  Jiis  own,  instead  of  defendant's  risk. 
But  it  was  immaterial  whether  these  instructions  were  there  at 
some  other  time.  The  inquiry  was  too  general  and  properly  ex- 
cluded. 

4.  We  do  not  think  that  the  defendant  was  entitled  to  have 
the  court  comply  with  his  second  request  to  charge.  This  request 
ignores  the  question  of  the  apparent  authority  of  defendant's 
agent,  Vaughan.  It  is  well  settled  that  the  act  of  an  agent  binds 
a  principal  in  all  cases,  not  only  where  the  agent  is  acting  within 
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the  scope  of  his  usnal  employment,  but  also  where  he  is  held  out, 
or  permitted  to  hold  himself  out,  to  the  public  or  other  party  as 
having  competent  authority,  although  in  the  particular  instance 
in  question  he  exceeds  his  authority  or  violates  his  instructions. 
Putnam  dk  Co,  v.  French  dk  Moore^  53  Vt.  402 ;  Story  on  Agency 
(7th  Ed.)  s.  443.  In  Chrigga  v.  Selden^  58  Vt.  561,  the  court  say 
that  "  in  such  cases  the  question  is,  not  what  authority  was  in- 
tended to  be  given  to  the  agent,  but  what  authority  was  the  third 
person  dealing  with  him  justified  from  the  acts  of  the  principal 
in  bdievin{f  was  given  him."  The  plaintifiPs  evidence  tended  to 
show  that  the  defendant  permitted  Vaughan  to  hold  himself  out 
as  its  agent  to  receive  express  matter  for  shipment^  anywhere  in 
the  village  of  Fair  Haven  that  he  was  requested  to  take  it,  and 
that  the  plaintiff  believed  this  part  of  the  business  was  done  by 
the  defendant.  The  charge  of  the  court  on  this  branch  of  the 
case  in  view  of  the  testimony  was  correct. 

5.  There  was  no  error  in  the  court's  refusing  to  comply 
with  the  fourth  and  fifth  requests  to  charge.  There  is  nothing 
in  the  exceptions  which  shows  that  there  was  any  evidence  tend- 
ing to  prove  that  the  injury  to  the  dog  in  any  way  resulted  from 
the  manner  in  which  he  was  boxed,  nor  does  it  appear  that  the 
plaintiff  had  anything  to  do  in  loading  the  dog  into  the  wagon. 
It  is  well  settled  that  although  requests  may  contain  correct  state- 
ments of  law,  the  court  is  not  bound  to  answer  them,  if  it  does 
not  appear  they  were  warranted  by  the  evidence.  Winn  v.  Hut- 
land,  52  Vt.  481 ;  Weeks  v.  Lyndon,  54  Vt.  638.  The  charge 
on  this  point  was  certainly  as  favorable  as  defendant  was  entitled 
to  have  given. 

This  disposes  of  all  of  defendant's  exceptions  urged  in  this 
court. 

Judgment  reversed  and  cause  remanded. 
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FRED  SMITH  v.  BARRE  R.  R.  CO. 

Hailroad  companies.    Fences.    Animals  lawfvJJ/y  in  adjoining 

fidds.     Charge  of  court. 

1.  It  is  the  statutory  duty  of  a  raibroad  company  to  fence  its  road  as  against 

any  ftt^iTnft.ki  that  are  lawfully  upon  the  lands  through  which  it 

2.  Where  the  land  owner  contracted  to  pasture  the  plaintiff's  horse  in  an 

adjoining  pasture,  from  which  he  suffered  it  to  escape  upon  his  mead- 
ow, the  horse  is  lawfully  in  the  meadow  as  regards  the  railroad  com- 
pany, and  the  plaintiff  may  recover  if  it  passes  therefrom  onto  the 
track  and  is  injured  through  the  insufficiency  of  defendant's  fences. 

3.  jETeid,  that  the  court  below  sufficiently  instructed  the  jury  that  the  injury 

to  the  plaintiff's  horse  must  have  been  caused  by  the  neglect  of  the 
defendant  to  properly  fence  its  road. 

Action  on  the  case  for  injuring  the  plaintiff's  horse.  Plea, 
the  general  issue.  Trial  by  jury  at  the  September  tern),  1890, 
Washington  county,  Mnnson,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  hired  the  horse  pastured  by  Bedell  &  Abbott, 
who  owned  the  farm  where  it  was  injured.  The  horse  was  kept 
in  a  pasture,  between  which  and  the  defendant's  track  there  was 
a  sufficient  fence.  It  escaped  from  the  pasture  into  an  adjoining 
meadow  belonging  to  the  same  farm  through  the  fence  separat- 
ing the  two  lots,  and  from  there  passed  on  to  defendant's  track. 

Jhe  defendant  requested  the  court  to  charge  as  follows  : 

"That  the  undisputed  evidence  shows  that  the  plaintiff's 
horse  was  to  be  kept  in  this  pasture  ;  therefore  the  horse  could 
not  be  lawfully  upon  any  other  part  of  the  farm.  The  whole 
evidence  shows  tne  horse  did  not  escape  over  the  defendant's 
fence,  but  the  fence  of  Bedell  &  Abbott  onto  other  lands  where 
he  had  no  legal  right,  the  horse  then  had  strayed  unlawfully  on 
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the  right  of  way  of  the  defendant  and  the  plaintiff  cannot  re- 
cover. 

The  court  refused  to  $o  charge,  and  upon  this  point  instruct- 
ed the  jury  as  follows  : 

"  The  owners  of  the  farm  had  a  right  to  have  the  horse  in 
either  the  pasture  or  the  meadow,  and  as  against  the  railroad  com- 
pany the  Qorse  would  have  been  rightiully  in  the  meadow 
after  escaping  from  the  pasture  through  the  dividing  fence  be- 
tween the  two  lots.  So  that  the  railroad  company  is  liable  for 
the  injury  resulting  to  the  horse  from  getting  upon  the  railroad 
track  after  escaping  through  the  bars,  unless  the  owners  of  the 
farm  had  in  some  way  waived  the  building  of  a  fence  against  the 
meadow." 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
as  requested,  and  to  so  much  of  the  charge  as  is  above  given. 

S.  C.  Shv/rUeff^  for  the  defendant. 

The  horse  being  improperly  upon  the  meadow,  the  plaintiff 
cannot  recover.  Holden  v.  Rutland  cfe  B,  R,  Co.^  30  Yt.  297  ; 
Saxton  V.  Bacon^  31  Yt.  540. 

TT.  A.  (&  0.  B.  Boyce^  for  the  plaintiff. 

Bedell  &  Abbott  were  to  pasture  this  horse  and  might  law- 
fully keep  it  on  any  part  of  their  farm.  It  was  no  more  unlaw- 
fully in  this  meadow  than  as  if  it  had  been  their  own.  Jackson 
V.  RuL  &  Bur.  R.  Go,,  25  Yt.  150,  161 ;  Morse  v.  Rut  <fe 
Bur,  R.  Co.,  27  Yt.  49 ;  Bemis  v.  Conn,  cfe  Pass.  R.  R.  Co.,  42 
Yt.  375. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  defendant  contends  that  the  plaintiff's 
horse,  on  the  occasion  when  it  was  injured,  was  wrongfully  upon 
the  meadow.  The  plaintiff  had  arranged  with  the  owners  of  the 
meadow  to  pasture  the  horse  in  a  pasture  belonging  to  them,  which 
adjoined  the  meadow,  upon  the  understanding  that  it  should  be 
kept  in  the  pasture.  If  the  land  owners  allowed  the  horse  to  escape 
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upon  the  meadow,  the  horse  would  be  wrongfully  there  neither  as 
against  the  rights  of  the  defendant,  nor  of  the  land  owners.  The 
statute  requiring  a  railroad  to  fence  its  road  is  for  the  protection 
of  the  land  owners,  through  whose  land  it  runs,  in  any  lawful 
use  which  they  may  desire  to  make  of  their  lands : — that  is,  a 
use  lawful  as  between  the  land  owner  and  the  railroad  company. 
Under  the  finding  of  the  jury  in  regard  to  the  right  of  the  own- 
ers of  the  meadow' to  have  the  defendant  fence  its  road,  the  own- 
ers of  the  meadow  had  the  right  to  turn  the  horse  upon  the 
meadow.  If  they  had  that  right  as  against  the  defendant,  and 
allowed  the  horse  to  go  upon  the  meadow,  in  violation  of  their 
agreement  with  the  plaintiff,  the  horse  would  still  be  upon  the 
meadow  lawfully  and  rightfully  so  far  as  regards  the  land  owners 
and  the  defendant.  The  horse  would  not  be  trespassing  upon 
the  meadow  as  to  either  the  land  owners  or  the  defendant.  It  is 
with  reference  to  the  rights  of  the  land  owners,  and  the  defend- 
ants, that  the  horse  must  be  wrongfully  upon  the  meadow.  It 
was  the  duty  of  the  defendant  to  fence  its  road,  to  protect  all 
animals  w^hich  were,  as  regards  the  owners  of  the  meadow,  right- 
fully thereon.  Hence  the  defendant  was  not  entitled  to  have  his 
request  complied  with.  The  plaintiffs  horse  was  rightfully  upon 
the  meadow,  for  it  was  there  without  any  fault  of  the  plaintiflP, 
and  either  by  the  fault  or  consent  of  the  owners  of  the  meadow. 
If  by  their  fault,  it  was  rightfully  there  as  to  the  owners.  They 
could  not  complain,  or  maintain  any  action  of  tort,  or  otherwise, 
againsttheplaintiff  because  of  his  horse  being  upon  their  meadow, 
and  the  defendant  was  bound  to  fence  its  road  through  the 
meadow  to  protect  from  harm  such  animals  as  might  be  lawfully 
and  rightfully  upon  it,  with  reference  to  the  owners  of  the  mead- 
ow. 

n.  The  defendant  further  contends  that  there  was  error  in 
that  portion  of  the  charge  which  related  to  the  subject  of  its  re- 
quest, in  that  the  court  did  not  confine  the  plaintiffs  recovery 
for  an  injury  caused  by  the  defendant's  neglect  to  fence  its  rail- 
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road.  But,  we  think,  this  portion  of  the  charge  is  not  justly  sub- 
ject to  this  objection.  It  is  true  the  court  did  not  in  tenns  tell 
the  jury  that  the  injury  to  the  horse  must  have  been  caused  by 
the  defendant's  failure  to  perform  the  duty  imposed  by  statute 
in  regard  to  fencing  its  road.  But  in  substance  it  did  so  instruct 
them.  It  said :  "  So  that  the  railroad  company  is  liable  for  the 
injury  resulting  to  the  horse  from  getting  upon  the  railroad 
track,"  &c.  Under  this  instruction  the  injury  to  be  recovered 
for  must  hare  resulted  to  the  horse  from  getting  upon  the  rail- 
road track.  It  was  not  claimed  if  rightfully  upon  the  meadow 
that  the  horse  came  upon  the  railroad  track  through  any  fault  or 
neglect,  except  the  failure  of  the  defendant  to  fence  its  road  as 
required  by  law.  This  was  a  correct  statement  of  the  law  that 
the  injury  must  be  caused  by  the  failure  of  the  defendant  to  dis- 
charge its  statutory  duty.  It  might  well  have  been  more  full, 
and  it  may  be  well  presumed  that  the  charge  if  given  entire 
would  show  that  it  was  more  full  and  explicit  on  this  subject. 
The  exceptions  pretend  to  give  only  that  portion  of  the  charge 
which  relates  to  the  defendant's  request.  We  find  no  error  in 
the  proceedings. 

Judg7neTU  affirmed. 
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STATE  V.  GLENN  COFFIN. 

Breach  of  the  peace.    Firing  guns  and  blowing  Koms  in  day 

time,    R,  L.  as.  j^Z8  and  4£3i. 

1.  A  oomidaint  setting  forth  that  the  respondent  **  did  disturb  and  break 

the  public  peace  by  tumultuous  and  offensive  carriage,  by  firing  guns, 
blowing  horns,  and  beating  tin  pans/'  charges  an  offence  under  R.  L. 

B.  4228. 

2.  Because  these  acts  are  punishable  under  R.  L.  s.  4284  when  done  in  the 

night  time,  it  does  not  follow  that  they  may  not  under  some  circum- 
stances amount  to  a  breach  of  the  peach  in  the  day  time. 

Complaint  of  a  town  grand  juror  charging  the  respondent 
with  a  breach  of  the  peace  under  K.  L.  s.  4228.  Heard  at  the 
March  term,  1891,  Washington  county,  Munson,  J.,  presiding, 
upon  general  demurrer  to  the  complaint.  Demurrer  overruled, 
and  respondent  sentenced  to  pay  a  fine  of  two  dollars  and  costs 
of  prosecution.     The  respondent  excepts. 

John  H.  SenteVj  for  the  respondent. 

The  acts  alleged  in  the  complaint  do  not  amount  to  a  breach 
of  the  peace  when  done  in  the  day  time.  It  is  only  between  sun- 
set and  sunrise  that  they  are  unlawful.     R.  L.  ss.  4228,  4244. 

Zed  8.  Stanton^  States  Attorney,  for  the  State. 

The  complaint  charges  a  breach  of  the  peace  in  one  of  the 
modes  pointed  out  by  the  statute  and  is  sufficient.  R.  L.  s.  4228  ; 
State  V.  Benedict,  11  Vt.  236  ;  State  v.  Mathews,  32  Yt.  542. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  demurrer  admits  that  the  respondent,  at 
the  time  and  place  named,  "  did  disturb  and  break  the  public  peace 
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by  tumultuous  and  offensive  carriage,  by  firing  guns,  blowing  horns 
and  beating  tin  pans  and  other  unnecessary  and  offensive  noise." 
The  contention  is  whether  the  public  peace  can  be  disturbed  and 
broken  by  the  acts  charged.  The  complaint  is  brought  upon  R.  L^ 
4228,  which  provides  for  the  punishment  of  a  person  who  disturbs 
or  breaks  the  public  peace,  "  by  tumultuous  and  offensive  carriage, 
by  threatening,  quarrelling,  challenging,  assaulting,,  beating  or 
striking  another  person."  In  State  v.  Mathews^  42  Vt.  542  it  is 
held  that  in  charging  this  offence,  whether  by  tumultuous  and 
offensive  carriage,  by  threatening,  or  by  any  other  of  the  specified 
ways,  it  is  not  enough  to  charge  the  offence  in  the  language  of 
the  statute,  by  which  it  is  there  declared  the  offence  may  be  com- 
mitted ;  but  the  pleader  must  set  forth  the  acts  by  which  he 
claims  the  offence  was  committed.  Here  the  pleader  has  alleged 
that  the  offence  was  committed  by  tumultuous  and  offensive 
carriage ;  and  has'specified  as  the  acts  constituting  such  carriage, 
the  firing  guns,  blowing  horns,  beating  tin  pans,  and  other  un- 
necessary and  offensive  noise.  The  respondent  contends  that 
these  are  lawful  acts  when  done  in  the  day  time,  and  only  punish- 
able when  done  in  the  night  time  under  R.  L.  4234.  Under 
that  section,  when  done  in  the  night  time,'' it  is  provided  they 
may  be  charged  and  punished  as  constituting  a  breach  of  the 
public  peace.  From  the  language  of  the  section  it  appears,  that 
when  done  in  the  night  time,  they  are  prima  facie  a  breach  of 
the  peace.  But  we  do  not  think  that  section,  by  implication, 
provides  that  the  doing  of  these  acts,  under  all  conceivable  cir- 
cumstances, in  the  day  time,  are  lawful,  and  may  not  constitute 
a  breach  of  the  public  peace.  In  St^te  v.  S.  aSI,  1  Tyler  180, 
State  V.  Benedict,  11  Vt.  236  and  State  v.  Riggsetal,,  22  Vt.  321, 
R.  L.  4228  this  court  has  had  under  consideration  the  offence 
legislated  against,  and  has  defined  it  to  be  one,  "  calculated  to 
put  one  in  fear  of  bodily  harm,  and  disturbing  that  quiet  and 
repose,  which  constitute  essentially  the  comfort  and  rest  of  social 
life  "  or  "  that  invisible  sense  of  security,  which  every  man  feels 
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SO  necessary  to  his  comfort,  and  for  which  all  governments  are 
instituted."  The  act  must  be  one  which  will  be  likely  to  put  a 
person  of  ordinary  firmness  in  such  a  state  of  fear. 

Firing  guns,  blowing  horns,  beating  tin  pans,  and  other  unnec- 
essary and  offensive  noise,  may  surely  be  so  done  in  the  day 
time  by  a  reckless,  frenzied  or  drunken  man,  in  or  about  a  pri- 
vate dwelling,  or  in  an  assembly  of  citizens  or  children,  as  will 
create  in  persons  of  the  greatest  firmness  and  coolness  a  just 
apprehension  of  bodily  harm,  and  disturb  the  quiet  and  repose 
which  constitute  essentially  the  comfort  and  rest  of  social  life. 
This  being  so  we  think  the  offence  is  well  charged  under 
R.  L.  4228,  in  the  language  of  the  complaint,  and  that  R.  L. 
4234  which  declares  such  acts  when  done  in  the  night  time  a 
breach  of  the  public  peace,  does  not  prevent  their  constituting 
such  a  breach  under  R.  L.  4228  when  done  so  as  to  disturb  the 
public  peace  as  already  defined,  in  the  day  time. 

Judgment  thai  there  ie  no  error  in  the  proceedings  of  the 
county  courts  and  that  the  respondent  takes  n/>thing  hy  his  ex- 
ceptions^ and  that  execution  of  the  sentence  of  the  county  court 
be  enforced. 
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TOWN  OF  UNDERHILL  v.  TOWNS  OF  ESSEX, 
JERICHO  AND  WILLISTON. 

Mamtenance  ofhridge  not  within  the  limits  of  a  town.  Vaca 
tion  of  premous  assesdment  No.  16  Acts  of  1886.  No.  18 
Acts  of  1884.  Vested  rights.  Strafford  v.  Sha/ron^  16  Vt. 
186y  criticized. 

1.  Under  No.  16  Acts  of  1886,  amending  No.  18  Acts  of  1884,  which  related 

to  the  maintenance  of  highways  and  bridges  by  towns  benefited  there- 
by, no  town  can  be  compelled  to  contribute  to  the  expense  of  main- 
taining a  highway  or  bridge  not  whoUy  or  in  part  within  its  limits. 
The  only  effect  of  that  act  is  to  provide  a  method  by  which  towns 
already  assessed  for  such  contribution  can  have  that  assessment 
vacated 

2.  No  vested  right  was  created  by  a  judgment  under  the  law  as  it  formerly 

stood  assessing  a  town  for  a  portion  of  the  expense  of  maintaining  a 
highway  or  bridge  not  within  its  limits.  Strafford  v.  Sharon  61  Vt. 
126,  so  far  as  it  rests  upon  this  ground,  criticized. 

This  was  a  petition  by  the  town  of  Underhill  asking  to  be 
relieved  from  a  judgment  assessing  it  for  the  support  of  a  bridge 
between  the  towns  of  Williston  and  Essex.  The  case  was  referred 
to  commissioners,  and  was  heard  upon  their  report  at  the  Sep- 
tember term,  1890,  Chittenden  county,  Howell,  J.,  presiding. 
The  court  apportioned  the  expense  of  maintaining  the  bridge 
between  the  towns  of  Williston,  Essex,  and  Jericho,  and  released 
the  town  of  Underhill  from  further  expense.  To  this  judgment 
the  town  of  Jericho  excepted. 

M.  H.  Alexander^  and  Seneca  Haselton^  for  Jericho. 

The  town  of  Jericho  cannot  be  made  liable  for  any  part  of 
the  expense  of  maintaining  this  bridge,  since  it  is  situated  wholly 
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within  the  towns  of  Essex  and  Williston.  Tunhridge  dk  Chelsea 
V.  Moyalton^  58  Vt.  212 ;  Wa/rdsboro  v.  Jamaica^  59  Vt.  514 ; 
Act  No.  18,  Laws  of  1884,  s.  6 ;  Act  No.  16,  Laws  of  1886, 
8.  7. 

No  vested  right  was  created  by  the  former  judgment  in 
favor  of  Essex  and  Williston.  A  town  is  a  municipal  corpora- 
tion, created  for  political  purposes,  and  the  legislature  may 
make  or  repeal  any  law  relating  to  them.  Cooley  Const.  Lim., 
6th  Ed.  pp.  228-9  ;  Dillon  Mun.  Cor.,  4th  Ed.,  54,  63  and  notes ; 
Endlich  Interp.  St.,  s.  284,  p.  385 ;  Oroff  v.  Mayor,  44  Md.  67 ; 
United  States  v.  JRaUroad  Co.,  17  Wall,  322 ;  Barnes  v.  Dis- 
trict of  Columbiay  1  Otto  540  ;  People  v.  Morris^  13  Wend.  325  ; 
Pye  V.  Peterson,  45  Tex.  312 ;  Philadelphia  v.  Fox,  64  Penn. 
St.  169 ;  Sloane  v.  State,  8  Blackf .  (Ind.)  361 ;  Clinton  v.  Cedar 
Rapids  P,  P.  Co.,  24  Iowa,  455 ;  Mayor,  etc.  v.  Shelter,  37  Md. 
180 ;  Yeathn  et  al.,  v.  U.  S,  2  Pet.  256 ;  Pachel  v.  U.  S.,  2 
Pet.  388 ;  Commonwealth  v.  Bird,  12  Mass.,  443 ;  Palmer  v. 
Overseer,  3  Wend.  193  ;  Bates  v.  KimhaU,  2  D.  Chip.  79 ;  Pratt 
r.  Jones,  25  Vt.  303  ;  Huie  v.  Pomsroy,  39  Vt.  211 ;  Wardshoro 
V.  Jamaica,  59  Vt.  514. 

Every  reasonable  presumption  should  be  made  in  favor  of 
the  constitutionality  of  this  law.  Bennington  y.  Park,  50  Vt. 
178  ;  Drew  v.  HiUiker,  56  Vt.  641 ;  In  re  Hackett,  53  Vt.  357 ; 
41  Mo.  63. 

W.  L.  Bwmap  and  M.  A.  Bingham,  for  Williston  and 
Essex. 

Taking  ».  L.  ss.  2960-2966,  2975-2978  as  amended  by  No. 
18  Acts  1884,  and  No.  16  of  1886,  the  town  of  Jericho  may  be 
assessed  towards  the  support  of  this  bridge,  although  the  same 
is  not  situated  within  its  limits. 

Even  if  that  is  not  so,  a  vested  right  was  created  by  the 
original  judgment  which  cannot  be  impared  so  long  as  the  con- 
dition of  things  remains  the  same.  Stafford  v.  Sharon,  61  Vt. 
126. 
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The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  By  the  judgment  of  the  Chittenden  County 
Court  in  1859,  the  towns  of  Underhill  and  Jericho  were  assessed 
to  assist  the  towns  of  Essex  and  WiUiston  in  the  erection  and 
maintenance  of  a  bridge  across  the  Winooski  river  between  the 
towns  last  named,  on  the  ground  that  the  former  towns  would  be 
benefited  thereby.  This  is  a  petition  brought  by  the  town  of 
Underhill  in  1888,  asking  that  the  original  cause  be  brought  for- 
ward upon  the  docket  of  the  court,  and  a  new  assessment  or  ap- 
portionment be  made,  and  that  Underhill  might  be  released.  On 
the  report  of  commissioners  appointed  to  hear  and  report  the  facts 
and  make  a  new  apportionment  of  the  expense  of  maintaining  the 
bridge,  the  court  rendered  judgment  apportioning  a  part  of  such 
expense  to  the  town  of  Jericho.  To  this  judgment  the  town  of 
Jericho  excepted,  claiming  that  the  law  had  been  so  changed 
that  it  was  no  longer  liable  to  contribute  to  such  expense.  This 
is  the  question  presented  for  consideration. 

Before  the  passage  of  No.  18  of  the  Acts  of  1884,  towns 
benefited  by  the  building  and  maintaining  of  a  highway  or 
bridge  located  in  other  towns,  when  the  town  or  towns  in  which 
they  were  located  would  be  excessively  burdened  by  building  and 
maintaining  them  unaided,  could  be  assessed  therefor.  R.  L. 
2960  to  2966,  2975  to  2979,  and  No.  16  Acts  of  1882.  No.  18  of 
the  Acts  of  1884  provides  in  s.  1,  "  No  town  shall  be  assessed 
toward  the  expense  of  maintaining  any  highway  or  bridge  in  an- 
other town,  or  of  bdilding  any  such  highway  or  bridge  except 
as  provided  in  sections  2958  and  2959  of  Revised  Laws  and  as 
hereinafter  provided."  The  provisions  of  this  act  referred  to 
were  repealed  by  s.  7  of  No.  16  of  Acts  of  1886  and  need  not 
be  considered  in  full.  It  continues  in  force  and  extends  the  ap- 
plication of  R.  L.  2978  and  2979.  R.  L.  2978  relates  to  the 
building  and  maintaining  of  a  bridge  between  *  two  towns,  and 
gives  the  court  power  to  reapportion  the  expenses  thereof  every 
five  years  between  the  towns  in  which  the  bridge  is  located  and 
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other  towns  benefited.  R.  L.  2979  gives  towns  required  to  bnild 
and  maintain  a  bridge  on  or  near  the  line  of  two  or  more  towns 
by  an  act  of  the  legislature,  the  right  to  have  the  expenses 
thereof  reapportioned  every  five  years.  Section  7  of  No.  18  of 
the  Acts  of  1884  repeals  R.  L.  2975  to  2977,  which  gave  to  the 
court  power  to  relieve  and  assist  a  town  excessively  bur- 
dened by  being  required  to  build  a  bridge  or  highway  wholly 
therein  by  assessing  other  towns  benefited  in  the  vicinity,  and 
also  repeals  No.  16  of  the  Acts  of  1882  relating  to  the  same 
subject  matter.  It  also  repeals  ^^  all  acts  and  parts  of  acts  incon- 
sistent herewith."  The  contention  is  whether  that  part  of  R.  L. 
2960  to  2966,  which  gives  the  court  power  to  apportion  a  part  of 
the  expense  of  a  bridge  over  a  stream  between  two  towns  to 
other  towns  benefited,  is  repealed  as  inconsistent  with  the  pro- 
visions of  No.  18  of  the  Acts  of  1884.  The  towns  of  Essex  and 
Williston  contend  that  these  «ections  provide  for  an  assessment 
of  other  towns  benefited,  and  the  sections  2975  to  2977,  repealed 
in  terms,  relate  to  giving  relief  to  towns  excessively  burdened  by 
building  and  maintaining  a  bridge  or  highway  wholly  within 
'such  towns.  But  such  relief  is  given  by  casting  a  part  of 
the  excessive  burden  upon  other  towns  in  the  vicinity, 
especially  benefited  thereby.  The  assessment  upon  other 
towns  under  both  of  these  provisions  of  the  Statute  is  made 
upon  the  same  general  basis  of  benefit.  The  whole  of  ss. 
.  2960  to  2966  could  not  be  repealed  without  repealing  necessary 
provisions  for  apportioning  the  expense  of  such  bridge  between 
the  towns  which  it  connects.  Besides,  No.  18  of  the  Acts  of 
1884  applies  to  a  bridge  across  a  stream  between  two  towns  inas- 
much as  it  leaves  s.  2978,  which  relates  to  that  subject,  in 
force,  and  makes  it  applicable  not  only  to  a  bridge  between  two 
towns,  but  generally  to  highways  and  bridges  wholly  in  one 
•  town.  The  provisions  of  R.  L.  2960  to  2966,  for  the  assessment 
of  other  towns  benefited  by  a  bridge  across  a  stream  between  two 
towns  are  inconsistent  with  the  provisions  of  No.  18  of  the  Acts 
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of  1884.  This  act  starts  with  the  declaration,  ^'  JPf^o  town  shall  be 
assessed  toward  the  expense  of  maintaining  any  highway  or 
bridge  in  another  iown^  or  of  building  any  8uch  highway  or 
bridge^  except  as  provided  in  sections  2958  and  2959  of  the  Re- 
vised Laws,  and  as  hereinafter  provided."  It  then  proceeds  to 
make  the  provisions  of  the  excepted  sections  of  the  Revised 
Laws,  which  originally  were  applicable  only  to  a  bridge  between 
two  towns  or  on  or  near  the  line  of  two  or  more  towns,  applica- 
ble to  all  highways  and  bridges.  This  clearly  manifests  an  in- 
tention of  the  Legislature  to  place  all  bridges  and  highways, 
wherever  located,  upon  a  conmion  basis,  and  to  give  the  same  re- 
lief to  the  towns  primarily  liable  for  their  erection  and  mainte- 
nance against  other  towns  benefited.  Hence  we  think  the  incon- 
sistent provisions  of  ss.  2960  to  2966,  or  those  relating  to  as- 
sessing a  portion  of  the  expense  on  other  towns  benefited,  were 
repealed  by  s.  7  of  No.  18  of  Acts  of  1884.  And  when  by 
section  seven  of  No.  16  of  the  Acts  of  1836,  ss.  2,  3,  4,  5  &  8, 
and  part  of  s.  6  of  No.  18  of  the  Acts  of  1884  were  repealed, 
there  was  of  the  act  of  1884  left  only  the  provision  of  s.  6, 
which  provides  a  method  by  which  "  any  town  assessed  towards 
the  expense  of  maintaining  or  repairing  any  bridge  or  highway 
in  another  town  "  might  procure  the  vacation  of  the  assessment. 
Under  this  construction  of  the  law,  which  is  in  accord  with  7W- 
bridge  dk  Chelsea  v,  Hoyalton,  58  Vt.  212,  and  Wardsboro  v. 
Jamaicay  59  Vt.  514,  it  was  error  for  the  County  Court  to  im- 
pose any  portion  of  the  burden  of  maintaining  the  bridge  across 
the  Winooski  River  between  Essex  and  Williston  upon  the  town 
of  Jericho.  After  the  passage  of  the  law  of  1886,  relief  to  these 
towns  in  maintaining  the  bridge,  if  any,  must  be  sought  from  the 
State,  agreeably  to  the  provisions  of  No.  16  of  the  Acts  of  1886. 
II.  But  the  towns  of  Essex  and  Williston  contend  that  un- 
der the  decision  of  Strafford  v.  Sharon^  61  Vt.  126,  they  acquired  • 
by  the  judgment  in  1859  a  vested  right  to  have  the  town  of  Jer- 
icho assist  in  maintaining  the  bridge  so  long  as  the  latter  con- 
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tinued  to  be  benefited  by  its  maintenance.  The  decision  of  Straf- 
ford V,  Sharon  was  made  by  a  divided  court,  and  some  members 
who  did  not  join  in  the  dissenting  opinion,  gave  their  assent  upon 
the  ground  first  developed  in  the  opinion,  which  does  not  rest 
upon  the  doctrine  of  vested  rights.  If  the  doctrine  of  vested 
rights  is  applicable  in  sach  cases,  a  town  once  assessed  can  never 
be  relieved  so  long  as  the  conditions  exist  upon  which  the  assess- 
ment was  made.  This  is  contrary  to  the  action  of  the  Legisla- 
ture, and  the  tenor  of  the  decisions  of  this  court.  Highways  and 
bridges,  tiieir  establishment  and  maintenance  have  ever  been  re- 
garded as  within  legislative  control.  The  right  to  have  and  en- 
joy them  arises  from  public  necessity.  It  does  not  exist  in  a 
town  in  its  corporate  capacity.  So  far  as  its  inhabitants  are  a 
part  of  the  public^  they  are  interested  in  the  exercise  of  the 
right,  but  no  further.  It  is  a  right  inherent  in  the  State.  In  ex- 
ercising this  right,  the  right  of  eminent  domain,  which  rests  in 
the  State,  is  invoked.  The  State  might  assume  the  entire  bur- 
den attendant  upon  its  exercise,  but  it  has  placed  it  on  such  mu- 
nicipalities as  it  has  thouglit  equitable,  and  varied  it  from  time  to 
time,  to  suit  circumstances,  or  public  policy.  A  petition  to  have 
a  highway  or  bridge  established  or  maintained,  is  a  proceeding 
taken  in  behalf  of  the  public  to  have  determined,  in  the  manner 
provided  by  statute,  whether  the  public  good  requires  the  estab- 
lishment of  the  proposed  highway  or  bridge,  and,  if  it  is  fonnd 
that  public  good  requires  its  establishment,  to  determine  accord- 
ing to  the  statute,  on  what  municipality  or  municipalities  the 
burden  shall  fall.  It  is,  in  no  sense,  a  suit  in  which  one  town 
has,  as  such,  any  corporate  right,  or  interest,  more  than  another. 
It  is  for  the  corporate  interest  of  all  the  towns  of  the  State,  so 
far  as  regards  the  inhabitants  of  each,  that  all  necessary  high- 
ways and  bridges  shall  be  established  and  maintained.  But  the 
easement  taken  for  their  establishment,  though  taken  at  the  ex- 
pense of  a  particular  town,  does   not  create  a  property   right 
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therein,  in  such  town,  further  than  possibly  the  right  to  the  ma- 
terials which  it  has  provided  and  used  in  the  construction  of  the 
highway  or  bridge.  The  proceeding,  for  the  establishment  of  a 
highway,  or  for  determining  what  towns  shall  bear  the  burden 
of  its  establishment,  is  not  a  suit  which  involves  any  corporate 
right  or  property  of  the  towns,  except  indirectly  in  reference  to 
how  much  the  towns  shall  respectively  contribute  towards  the 
public  burden.  The  right  to  have  these  burdens  borne,  and  to 
prescribe  how  they  shall  be  borne  rests  in  the  State.  The 
State  through  its  legislature,  may  prescribe  from  time*  to  time, 
the  manner  in  which  such  burdens  shall  be  borne,  and  change 
the  manner,  at  its  pleasure.  The  legislature  has  power  to  re- 
voke charters  of  towns  which  it  has  granted,  and  set  the  ter- 
ritory, embraced  therein,  into  other  towns,  yet  if  the  doctrine 
of  vested  rights  applies  in  a  case  in  which  the  proportion 
which  two  or  more  towns  shall  contribute  towards  the  main- 
tenance of  a  highway  or  bridge  has  been  determined,  and  that 
proportion  is  forever  thereafter  fixed,  then  by  prescribing  and 
having  judicially  determined  the  share  which  such  town  shall 
bear,  the  legislature  not  only  loses  the  right  to  take  away  the 
charter  of  either  town,  but  to  change  the  method  of  bearing  such 
public  burden.  It  could  not  even  relieve  the  towns  interested 
from  the  entire  burden  ;  because  the  towns  would  have  a  vested 
interest  therein.  The  statement  of  the  reach  of  the  contention 
is  its  refutation.  So  far  as  the  decision  of  Strafford  v.  Sharon 
is  placed  on  the  doctrine  of  vested  rights,  we  do  not  think  it  is 
grounded  either  in  principle,  or  reason. 

The  judgment  is  reversed,  and  judgment  rendered  that 
under  the  law  Jericho  cannot  be  assessed  and  that  the  expense  of 
maintaining  the  bridge  be  borne  by  Essex  and  WiUiston,  in  the 
proportions  reported^  ahd  that  Jericho  recover  its  costs. 

Taft,  J.,  being  a  tax  payer  in  Williston,  did  not  sit. 
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HUBBELL  LATHROP  v.  TOWN  OF  SUNDERLAND. 

School  district     Presumption  as  to  organisation  of  union 
district.    Not  dissolved  hy  adoption  of  tovm  system. 

1.  A  school  district,  composed  of  territory  from  two  or  more  towns,  which 

has  maintained  an  organization  and  acted  as  a  school  district  since 
1800,  will  stand,  as  to  being  dissolved,  like  a  union  district  formed  by 
the  concurrent  votes  of  two  or  more  towns. 

2.  Such  a  district  would  not  be,  as  the  law  was  in  1886,  dissolved  by  the 

adoption  of  the  town  system  by  that  town  in  which  the  school  house 
was  located. 

Assumpsit  for  the  recovery  of  taxes  paid  under  protest. 
Heard  upon  the  report  of  a  referee  at  the  June  term  1890,  Ben- 
nington county,  Royce,  Ch.  J.,  presiding.  Judgment  ^^/^ma 
for  the  plaintiff.     The  defendant  excepts. 

The  tax  in  question  was  a  school  tax  assessed  by  the  defend- 
ant town  against  the  plaintiff.  The  plaintiff  claimed  that  this 
tax  was  invalid  for  the  reason  that  the  district  within  which  he 
resided  had  never  been  dissolved  and  that  therefore  the  town 
had  no  right  to  tax  him  for  the  maintenance  of  schools.  The 
defendant  claimed  that  the  district  had  been  dissolved  by  the 
adoption  of  the  town  system  by  it. 

In  refe'rence  to  the  district,  its  organization  and  maintenance, 

the  referee  reported  as  follows  : 

"  School  District  No.  1  in  Sunderland,  and  the  persons  own- 
ing or  residing  upon  certain  farms  in  the  town  of  Manchester, 
and  one  farm  in  the  town  of  Sandgate,  have  all  acted  together 
and  supported  a  school  as  one  district  since  before  the  year  1800. 
The  district  oflBicers  during  this  time  have  been  chosen  in  part 
from  Manchester  and  Sandgate.  The  Manchester  part  of  the 
district  at  one  time  was  known  as   the  Bronson  district,  but 
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never  had  any  organization  except  with  Sunderland,  and  never 
chose  oflBicers  or  had  a  school  house  or  school  by  themselves.  The 
farm  in  Sandgate  is  so  situated  in  reference  to  the  mountains  and 
liighways  that  it  cannot  practically  be  accommodated  in  any  other 
school  district." 

There  was  no  record  produced  before  me  of  any  action  on 
the  part  of  Sunderland,  Manchester,  and  Sandgate,  creating  a 
union  district,  except  as  hereinafter  stated.  The  first  record  evi- 
dence of  an  organization  of  this  district  was  at  a  meeting  called 
by  the  selectmen  of  Sunderland  on  the  6th  day  of  November,  A. 
D.  1805.  At  the  first  annual  meeting  of  the  district  after  its 
organization,  holden  November  25th,  1806,  a  resident  of  Man- 
chester was  chosen  moderator,  and  other  Manchester  men  parti- 
cipated in  the  meeting ;  and  the  officers  of  the  district  have  been 
elected  from  year  to  year  since  that  time  without  reference  to 
whether  they  resided  in  the  Manchester,  Sunderland,  or  Sand- 
gate part  of  the  district.  There  has  been  a  school  honse  in  the 
Sunderland  part  of  the  district  for  more  than  a  hundred  years. 

At  a  school  meeting  held  at  the  school  house  in  District  No. 
1,  in  Sunderland,  March  20,  1858,  among  other  things  it  was  vot- 
ed to  exclude  all  persons  residing  in  Manchester  and  Sandgate 
from  participating  in  the  benefits  of  such  district,  and  then  voted 
to  adjourn  to  the  second  Tuesday  of  September  following. 

.  March  29,  1858,  a  school  meeting  was  warned  to  meet  at  the 
shop  of  one  King  in  the  Sunderland  part  of  the  district  on  the 
5th  of  April,  1858,  for  the  purpose,  among  other  things,  of  voting 
to  exclude  certain  persons  residing  in  Manchester  and  Sandgate 
from  the  District. 

For  some  time  subsequent  to  the  meeting  held  on  the  5tli 
day  of  April,  1858,  a  majority  of  the  voters  in  the  Sunderland 
part  of  the  district  held  school  meetings,  elected  oflScers  and  as- 
sessed taxes,  and  kept  up  a  school.  A  suit  growing  out  of  the 
assessment  and  collection  of  the  taxes  last  named  was  commenced 
between  a  tax  payer  by  the  name  of  Lyman  Bowen  against  Lem- 
uel  King,   the  collector ;  the  case  was  tried  in  the  County  Court 
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and  passed  to  the  Supreme  Court  on  exceptions ;  was  tried  in  the 
Supreme  Court,  and  tlie  case  is  reported  in  Volume  34,  page  156 
of  the  Vermont  Beports.  At  the  hearing  before  me  a.  certified 
copy  of  the  referee's  report  in  that  case  and  of  the  opinion  of  the 
court  was  offered  in  evidence  by  the  plaintiff,  and  the  same  was 
objected  to  by  the  defendant,  (counsel  on  both  sides  agreed  that 
the  printed  case  as  reported  in  Volume  34,  page  166  and  the  fol- 
lowing pages  might  be  used  the  same  as  the  certified  copies,  pro- 
vided such  certified  copies  were  admissible).  The  case  was  ad- 
mitted and  is  made  a  part  of  this  report.  The  facts  in  this  case 
are  found  upon  other  evidence,  but  if  tlio  court  is  of  the  opinion 
that  the  record  of  said  case  is  admissible,  and  it  is  competent  for 
the  referee  to  find  any  of  the  facts  stated  in  that  case  upon  that 
record,  then  the  referee  finds  such  further  facts  as  said  record 
contains  in  addition  to  the  facts  otherwise  set  forth  in  this  report. 
The  school  district  after  the  decision  of  the  case  of  Bowen  v. 
Kvag^  supray  seemed  to  accept  that  decision  as  final,  and  have 
maintained  a  school,  elected  officers  and  assessed  and  collected 
taxes  each  year  up  to  the  time  the  present  controversy  arose." 

Batchelder  dk  Barber^  for  the  defendant. 

When  a  town  adopts  the  town  system  all  districts  are  there- 
by dissolved,  except  graded  school  districts,  and  districts  formed 
by  the  concurrent  votes  of  adjoining  towns. 

School  District  No.  1  in  Sunderland  was  neither. 

The  legislature  has  full  authority  over  the  municipal  corpo- 
rations which  it  has  created.  1  Dillon  Mun.  Cor.  54  and  cases 
cited  ;  Cooley  Const.  Lim.  230 ;  and  cases  cited  ;  Montpelier  v. 
JEaat  Mantpdierj  27  Vt.  706  ;  Town  of  Bennington  v.  Park  et 
al.,  50  Vt.  178. 

J,  G,  Baker^  for  the  plaintiff. 

Under  the  facts  reported  it  will  be  presumed  that  this  district 
was  organized  by  a  concurrent  vote  of  the  town,  there  having 
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been  a  statute  under  which  that  miglit  have  been  done  since  1808. 
Barnes  v.  Barnes,  6  Vt.  393 ;  BuU  v.  Griffith,  30  Vt.  273 ; 
Pierce  v.  Whitman,  23  Vt.  626 ;  Bowen  v.  King,  34  Vt.  156 ; 
Brock  V.  Bruce,  59  Vt.  313. 

Since  this  district  has  not  been  abolished,  the  town  system 
does  not  extend  to  it  and  no  legal  tax  can  be  laid  by  the  town  for 
the  support  of  schools.  JSowell  v.  Horton,  57  Vt.  31 ;  Brock  v. 
Bruce,  58  Vt.  261. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  In  March,  1886,  the  town  of  Sunderland 
adopted  the  town  system  of  schools.  The  plaintiffs  right  to  re- 
cover depends  upon  whether,  by  the  adoption  of  the  town  system, 
school  district  No.  1  in  that  town,  in  which  the  plaintiff  resided, 
was  dissolved;  The  character  of  that  district  was  determined  by 
this  court  in  Bowen  v.  King,  34  Vt.  156.  It  is  tliere  held  to  be 
"  a  fixed  and  permanent  union  district,"  presumably  under  a  spe- 
cial charter  from  the  legislature,  "  indissoluble  except  in  the  mode 
pointed  out  by  the  statute,"  and  that  it  could  not  be  dissolved  by 
the  action  of  a  part  of  the  district,  nor  by  the  action  of  one  town. 
The  union  district  there  spoken  of,  is  not  a  union  district  under  R. 
L.  573,  but  a  district  composed  of  territory  from  two  or  more  towns 
organized  under  the  law  of  1808,  R.  L.  501,  by  the  concurrent 
vote  of  the  towns,  or  under  a  special  act  of  the  legislature.  Until 
1828  no  general  law  was  enacted  for  dissolving  such  school  dis- 
tricts. It  was  then  enacted  that  they  might  be  dissolved  by  three 
justices  of  the  peace  appointed  by  a  judge  of  the  county  court. 
Subsequently  and  before  the  passage  of  the  act  giving  a  town  the 
right  to  adopt  the  town  system,  it  had  been  provided,  that  be- 
fore application  could  be  made  to  such  judge  to  appoint  justices 
to  dissolve  such  district  the  vote  of  the  several  towns  in  which 
the  district  was  situated  must  be  taken  on  the  question  of  dissolv- 
ing the  district.  If  their  votes  concurred  in  favor  of  a  dissolu- 
tion the  district  was  dissolved.     If  they  were  non  concurrent  th^ 
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application  to  such  judge  for  the  appointment  of  justices  could 
be  resorted  to. 

In  Pierce,  Admr.,  v.  Whitman,  23  Vt.  626,  this  court  held 
that  the  provision-  of  the  law  for  the  dissolution  of  districts  of 
this  character,  enacted  in  1828,  applied  to  all  such  districts,  how- 
ever created,  or  when,  as  in  that  case,  created  by  a  special  charter 
from  the  legislature.  School  district  No.  1,  in  Sunderland,  un- 
der these  decisions,  in  1886  was  a  district  of  that  character,  be- 
ing composed  of  territory  taken  from  the  towns  of  Sunderland, 
Manchester,  and  Sandgate,  created  presumably  under  a  special 
charter  from  the  legislature,  and  dissolvable,  as  the  law  was  in 
1886,  primarily  by  the  concurrent  vote  of  these  towns,  R.  L. 
546,  547,  unless  it  could  be  dissolved  by  the  sole  vote  of  Simder- 
land,  in  adopting  the  town  system.  Hence  the  sole  contention 
is  in  regard  to  the  legal  effect  of  its  vote  adopting  the  town  sys- 
tem. Did  it  dissolve  School  District  No.  1  ?  It  is  evident  from 
an  inspection  of  the  statute  in  regard  to  the  adoption  of  the  town 
system  and  its  effect,  that  it  was  not  the  purpose  of  the  legisla- 
ture to  give  the  town  adopting  that  system  power  to  dissolve  a 
district  for  whose  dissolution  the  concurrent  vote  of  all  the  towns 
from  which  it  was  organized,  was  required.  R.  L.  589,  reads: 
"A  town  may  at  its  annual  meeting  abolish  the  school  district 
system  which  the  town  by  its  sole  action  had  created.  But  the 
restricting  section  of  the  act  providing  for  the  town  system,  con- 
tained in  R  L.  604  makes  this  purpose  of  the  legislature  more 
explicit.  That  reads  :  "  The  foregoing  provisions  of  this  chap- 
ter shall  not  apply  to  graded  school  districts  which  have  been  in- 
corporated by  an  act  of  the  legislature,  unless  accepted  by  a  vote 
of  two-thirds  of  the  voters  therein,  nor  to  a  district  formed 
by  the  concurrent  votes  of  two  or  more  towns,  without  the  con- 
current votes  of  each  of  said  towns  consenting  thereto."  This 
section  indicates  that  the  purpose  of  the  legislature  was  to  limit 
the  effect  of  the  vote  of  the  town  adopting  the  town  system,  to 
such  school  districts  as  it  had   exclusive  pow^er  to  abolish.     It  ex- 
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cepted  from  the  operation  of  such  vote  districts  existing  under  a 
charter  or  special  act  of  the  legislature,  and  districts  formed  by 
the  concurrent  votes  of  two  or  more  towns,  which,  at  the  time 
tho  act  establishing  the  town  system  took  effect,  could  be  abol- 
islied  by  such  concurrent  vote.  While  district  No.  1  in  Sunder- 
land, According  to  the  decision  of  Bowen  v.  King^  supra^  pre- 
sumably was  established  under  a  special  act  of  the  legislature, 
which  might  or  might  not  have  required  the  concurrent  vote  of 
the  tliree  towns  from  whose  territory  the  district  was  taken,  it  is 
determined  to  be  possessed  of  the  identical  characteristics  of  a 
district  formed  by  the  concurrent  vote  of  the  three  towns,  and 
capable  of  being  dissolved  by  such  concurrent  vote.  It  falls, 
therefore,  not  exactly  within  the  letter  of  the  excepting  section 
of  the  statute,  but  fully  within  its  reason  and  purpose.  We 
think,  both  from  the  opening  section  and  the  excepting  section 
of  the  act  establishing  the  town  system,  and  from  the  reason  and 
purpose  of  the  law,  that  district  No.  1  in  Sunderland  was  not 
dissolved  by  the  vote  of  Sunderland  adopting  the  town  system 
of  schools.  Hence  the  plaintiff  remained  a  resident  tax  payer  of 
that  district,  and  not  the  subject  of  taxation  by  the  town  to  sup- 
port the  town  system.  He  is  therefore  entitled  to  recover  the 
tax  sued  for. 

Judgment  affirmed. 

Munson,  J.,  having  been  of  counsel  did  not  sit.     Taft,  J., 
concurred  in  the  result. 


OCTOBER,  1891.  41 


H.  H.  Harwood  v.  Village  of  West  Randolph. 


H.  H.  HARWOOD  v.  VILLAGE  OF  WEST  RANDOLPH. 
What  damages  are  recoverable  for  the  taking  of  water  rights. 

1 .  The  petitioner  was  the  owner  of  certain  large  springs,  the  water  from 

which  ran  in  well  defined  courses  across  his  lands.  The  petitionee 
too  these,  improved  them  and  used  all  the  water  in  connection  with 
its  water  system.  Held^  that  the  petitioner  w^as  entitled  by  way  of 
damages  not  merely  to  the  value  of  the  water  to  him  as  it  ran,  but 
also  to  the  value  of  the  springs  for  the  purpose  of  improvement  and 
development. 

2.  But  what  the  springs  would  have  possibly  been  worth  for  the  purpose 

of  suppljdng  the  petitionee  itself  and  its  inhabitants  with  water,  had 
it  constructed  no  system  of  its  own,  is  not  a  proper  basis  for  estimat- 
ing the  damages,  the  owner  having  contemplated  but  never  actually 
undertaken  such  an  enterprise. 

Tills  was  an  appeal  by  the  petitioner  from  an  award  of  dam- 
ages to  hira  for  the  taking  of  certain  water  rights.  Heard  upon 
the  report  of  commissioners  and  exceptions  thereto  at  the  June 
term,  1890,  Tyler,  J.,  presiding.  Judgment  for  the  smaller  sum 
named  in  the  report.     The  petitioner  excepts. 

The  petitioner  was  the  owner  of  several  large  springs  the 
water  from  which  ran  in  well  defined  courses  across  his  land  and 
on  to  and  across  the  lands  of  other  persons.  The  petitionee  took 
these  springs,  made  the  necessary  excavations  and  constructions, 
and  conducted  all  the  water  obtained  from  them  into  its  large 
distribution  reservoir.  Before  taking  the  springs,  the  petitionee 
purchased  the  riparian  rights  of  all  persons  interested  in  the 
waters  after  they  left  the  premises  of  the  petitioner,  and  it  claimed 
upon  the  assessment  of  damages  that  the  petitioner  was  only 
entitled  to  such  sum  as  his  right  to  the  water,  as  it  flowed  in  its 
natural  condition  across  his  land,  was  worth  to  the  petitioner.  If 
this  was  the  correct  basis  for  estimating  the  damages,  the  com- 
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missioners  awarded  him  $200;  but  if  the  petitioner  had  an  inter- 
est in  the  springs  beyond  this,  for  the  purpose  of  development 
and  sale,  then  they  awarded  liim  $300  damages. 

The  petitioner  introduced  evidence  tending  to  show  that 
these  springs  were  of  very  great  value  as  furnishing  the  most 
feasilje  supply  of  water  for  the  village  of  West  Randolph,  peti- 
tionee.    With  regard  to  this  claim  the  commissioners  reported : 

"  The  petitioner  also  claimed  that  he,  being  the  owner  in 
fee  of  the  land  where  the  water  from  these  three  springs  issued 
from  the  ground,  had  a  property  in  the  water  and  had  a  right  to 
dispose  of  the  same  ;  and  had  a  right  to  apply  to  the  legislature 
for  a  charter  for  the  purpose  of  supplying  the  village  of  West 
Randolph  with  water,  and  that  he  could  have  disposed  of  hm 
water  rights  taken  by  said  village  to  said  contemplated  corpora- 
tion for  a  much  larger  sum  than  we  awarded  him,  and  as  a  basis 
for  the  award  of  damages  and  as  showing  what  the  petitioner  is 
entitled  to  receive,  the  petitioner  introduced  evidence  of  the  cost 
of  this  system  of  water  works  to  the  village  of  West  Randolph, 
which  was  about  twentv-three  thousand  dollars,  and  also  showed 
the  annual  income  from  the  rentals  of  such  water  including  the 
estimated  value  of  the  fire  protection  afforded  by  the  various 
hydrants  in  different  parts  of  the  village.  Upon  this  basis  wit- 
nesses estimated  the  value  of  the  water  taken  from  the  petitioner's 
land  to  be  from  three  to  five  thousand  dollars. 

The  petitioner  in  the  yedr  1883,  contemplated  conveying 
water  from  these  springs  to  the  village  of  West  Randolph,  and 
had  promise  of  aid  to  do  so  provided  he  could  get  one  hundred 
persons  to  agree  to  take  the  water  at  ten  dollars  each.  *  A  paper 
was  drawn  up  for  that  purpose,  but  a  sufficient  number  of  names 
were  not  obtained  and  nothing  was  further  done  about  it. 

The  petitioner  had  never  applied  for  any  charter  for  the 
purposes  claimed,  and  it  was  a  matter  of  doubt  in  the  minds  of 
many  as  to  the  success  of  the  enterprise  until  after  the  works 
were  constructed ;  it  is  also  a  matter  of  conjecture  whether  the 


OCTOBER,  1891.  43 


H.  H.  Harwood  v.  Village  of  West  Randolph. 


village  of  West  Kandolph  would  have  taken  this  water  from  a 
private  corporation  or  not  for  fire  purposes,  and  we  think  it  more 
probable  that  said  village  wonld  have  supplied  itself  with  water 
from  other  sources,  provided  it  had  not  taken  that  of  the  peti- 
tioner. We  are  therefore  of  the  opinion  that  the  damages  claimed 
upon  this  basis  are  purely  of  a  speculative  character,  depend- 
ing upon  so  many  contingencies  that  it  is  impossible  to  tell  whether 
or  not  said  water  rights  taken  from  the  petitioner  have  any  value 
above  what  his  farm  and  lands  are  damaged  and  for  wliich  we 
have  awarded  him  damages,  but  if  the  court  should  otherwise  de- 
cide the  report  can  be  re-committed  for  further  findings." 

Wing  dk  Fay  for  the  petitioner. 

The  petitioner  had  the  right  to  dig  and  construct  upon  his 
own  land  for  the  purpose  of  increasing  the  fi,ow  from  these 
springs,  and  to  appropriate  the  increased  fiow.  To  this  extent 
his  ownership  was  of  value.  Norton  v.  Valentine^  14  Vt.  239  ; 
Boynton  v.  OUman^  53  Vt.  17  ;  Lyhe'a  Appeal^  151  Am.  Rep.  549; 
Ulbricht  V.  Eufavly  Water  Co.^  11  Am.  St.  Rep.  72  and  note 
Bloodgood  v.  Ayera,  108  N.  T.  400 ;  Gould  on  Waters,  s  280  et 
seq  ;  ChatJiddY.  Wilson^  28  Vt.  49 ;  Harwood  v.  Benton^  32  Vt. 
724. 

The  measure  of  damages  in  the  case  was  the  value  of  the 
property  taken  for  any  purpose  to  which  it  could  be  legitimately 
put.  Gould  on  Waters,  s.  251,  p.  444;  Cooley's  Const.  Lim. 
(4th  Ed.)  p.  708 ;  Hooker  v.  Montpdier  dk  Wells  Bwer  Ed.  Co.y 
62  Vt.  47. 

J,  D,  Benison  and  N,  Z.  Boyden  for  the  petitionee. 

• 

The  petitioner  had  no  absolute  right  to  appropriate  the  wa- 
ter which  fiowed  across  and  away  from  his  lands,  but  only  to  its 
legitimate  use ;  and  the  value  of  that  use  was  the  measure  of 
his  damages.  Gould  on  Waters,  s.  148 ;  HauVs  Appeal^ 
125  Penn.    St.  211;   Wash.    Ease.    pp.    269,    276,    286,   304; 
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Godd.  Ease.,  pp.  6,  7,  66,  57,  64,  424,  425 ;  Ang.  Wat.  ss.  135, 
427,  432,  433,  449 ;  NewhaU  v.  Ireson^  8  Gush.  595 ;  Gould 
Waters,  204;  LordY,  MeadviUe  WaUr  Co.,  135  Pa.  St.  122. 
The  conjecturable  value  of  those  springs  for  the  purpose  of 
supplying  the  village  with  water  was  properly  disregarded  by  the 
commissioners.  Patten  v.  Northern  Cent.  Ry,  Go.y  33  Pa.  St. 
426  ;  Dordand  v.  EaM  Brandywine  dk  W,  Rd,  Co,^  46  Pa.  St. 
526 ;  Winona  etc,  Ed.  Co,  v.  Waldron^  11  Minn.  515  ;  Wilson 
V.  Rockford  etc.  Rd.  Co.,  59  111.  273 ;  Tide-  Water  Canal  Co. 
V.  Sectbrook,  12  Rich.  504 ;  Searle  v.  Lackawanna  B,  Rd.  Co., 
33  Pa.  St.  57. 

TAFT,  J.  delivered  the  opinion  of  the  court. 

I.  It  does  not  appear  that  the  commissioners  adopted  an 
erroneous  rule  in  the  assessment  of  damages.  They  were  unable 
to  tell  whether  the  rights  taken  had  any  value  above  the  damage 
to  the  petitioner's  farm  and  lands;  this  damage  was  awarded 
him,  and  it  does  not  appear  but  that  it  was  all  the  damage  to 
his  farm  and  lands  resulting  from  the  taking  of  the  water  rights 
put  to,  and  valued  for,  any  use.  Such  is  the  inference  from  the 
report. 

II.  The  extent  of  the  petitioner's  recovery  depends  upon 
whether  he  had  any  right  in  the  waters  taken,  except  for  his 
own  use  and  with  no  right  to  sell.  The  water  now  used  by  the 
petitionee  is  taken  from  four  springs,  the  waters  of  which,  at  the 
time  of  taking,  ran  in  open  well  defined  channels  across  the  peti- 
tioner's lands,  into  those  below  his,  and  these  waters  the  peti- 
tioner could  use  for  purposes  of  his  own,  and  could  sell  unless  to 
the  detriment  of  the  riparian  owners  below.  If  by  artificial 
means  he  increased  the  flow  of  the  springs  he  could  sell  such  in- 
crease, if  by  such  sale  he  did  not  lessen  the  natural  flow  from  the 
springs.  He  had  a  right  to  the  water  that  percolated  through  the 
soil  of  his  lands,  and  the  right  to  dig  and  develop  springs, 
streams,  and  fountains,  and  the  water  thus  obtained,  he  could 
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sell.  If  by  force  of  the  proceedings  the  petitionee  obtained  only 
the  right  to  the  water  that  naturally  flowed  onto  the  lands  below 
the  petitioner's  their  claim  might  be  urged  with  more  effect ;  but 
they  took  much  more,  viz :  "All  the  fountains,  springs  and 
streams  and  the  water  therefrom  "  on  the  petitioner's  land,  with 
"  the  right  to  go  upon  said  pasture  land  and  dig  and  develop 
fountains,  springs,  and  streams  and  store  and  fit  the  same  for  use 
and  dig  ditches,"  etc.  It  is  unjust  to  say  that  waters  thus  ob- 
tained were  not  the  absolute  property  of  the  petitioner.  He  had 
the  right  to  sell  and  dispose  of  them,  and  if  he  had,  the  commis- 
sioners  find  his  damages  to  have  been  three  hundred  dollars,  and 
we  think  he  should  have  judgment  for  that  sum  with  interest 
since  the  filing  of  the  first  award,  March  4,  1887,  and  costs.  We 
do  not  understand  that  the  commissioners  assessed  the  damages 
upon  the  basis  that  the  petitioner  claimed  that  he  had  a  right  to 
sell  all  the  water  that  flowed  upon  the  lands  below  his,  but  in 
subordination  to  the  rights  of  the  lower  riparian  owners,  while 
the  petitionee  claimed  that  he  had  the  right  to  none  except  such 
as  was  necessary  for  his  own  use  in  connection  with  his  own  land 
and  that  it  was  upon  this  basis  that  the  assessment  of  the  differ- 
ent sums  was  made. 

Jvdgnient  reversed  and  jxtdgrnent  for  the  petitioner  for 
$300,00  and  interest  since  March  ^  1887^  as  damages^  and 
costs. 
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STATE  V.  PATRICK  HASSETT. 

Intoxicating  LigtLor,      What  is  furnishing, 

1.  One  who  buys  intoxicating  liquor  with  the  money  of  another  and  takes 

it  to  him  with  intent  that  it  be  shared  between  them,  is  guilty  of  an 
act  of  furnishing  under  the  statute. 

2.  Hdd,  that  the  testimony  in  this  case  tended  to  show  both  a  sale  and  a 

furnishing,  and  that  the  court  below  properly  refused  to  direct  a 
Terdict. 

Complaint  for  selling,  furnishing  and  giving  away  intoxicat- 
ing liquor,  appealed  from  the  judgment  of  a  justice.  Trial  by 
jury  at  tlie  March  term,  1891,  Washington  County,  Munson  J., 
presiding.  Verdict,  guilty  of  one  offense.  The  respondent  ex- 
cepts. 

The  respondent  moved  the  court  to  direct  a  verdict  for  that 
there  was  no  evidence  tending  to  establish  the  offense  alleged, 
and  excepted  to  the  action  of  the  court  in  overruling  said  motion. 

The  nature  of  the  evidence  appears  in  the  opinion. 

He  also  excepted  to  the  following  charge  of  the  court  as  to 
wliat  would  constitute  a  furnishing  : 

"  For  the  purposes  of  this  trial  we  instruct  you  that  if  the 
respondent  procured,  and  knowingly  transported  to  the  witness 
Ewing,  the  liquor  testified  to  by  Ewing,  from  the  place  where  it 
was  procured  to  the  place  where  it  was  used,  knowing  at  the  time 
he  undertook  to  procure  and  bring  it,  that  after  being  so  brought 
it  was  to  be  shared  between  him  and  the  witness  Ewing,  in  the 
manner  which  the  testimony  tends  to  establish,  the  respondent  is 
guilty  of  an  offense  under  the  statute." 

Wing  and  Fay  for  the  respondent. 

Zed  S.  Stanton,  State's  Attorney,  for  the  State. 

TAFT  J.  delivered  the  opinion  of  the  court. 

1.     If    there   was  any  evidence    in    the  case  tending    to 
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show  an  offense  under  the  statute  forbidding  the  sale,  fur- 
nishing or  giving  away  of  intoxicating  liquor,  it  was  the  duty 
of  the  court  to  submit  the  case  to  the  jury. 

The  witness  Ewing  testified  "  I  asked  him  (respondent)  if 
he  would  let  me  have  a  pint  of  whiskey  and  he  said  he  would," 
and  in  answer  to  the  inquiry,  "  Did  you  pay  him  for  it"  said, 
"  Yes  sir,  I  gave  him  a  quarter."  This  testimony  tended  to 
establish  a  sale  .The  witness  further  testified  that  he  gave  the  re- 
spondent the  quarter,  before  the  latter  went  for  the  whiskey,  and 
tliat  he  was  gone  some  ten,  fifteen,  or  twenty  minutes,  and  re- 
turned bringing  the  wiiiskey.  It  was  a  fairly  debatable  question 
upon  the  evidence,  whether  the  respondent  owned  the  whiskey 
that  he  went  after,  or  whether  he  went  out  as  the  agent  of  the 
witness,  and  purchased  it  of  some  third  party.  If  it  was  his  own 
he  went  and  got,  the  transaction  was  a  sale  ;  if  he  bought  it  of 
another,  procured  it  for  the  witness  and  took  it  to  him,  it  was  a 
furnishing.  In  this  latter  aspect  of  the  case,  the  testimony  tend- 
ed to  establish  a  furnishing.  There  being  evidence  in  the  case 
to  establish  both  a  sale  and  a  furnishing,  the  motion  to  order  a 
verdict  for  the  respondent  was  properly  overruled.  There  was 
ample  evidence  to  show  either  a  sale  or  furnishing,  and  it  was 
for  the  jury  to  say  whether  it  was  the  one  or  the  other. 

2.  That  part  of  the  charge  excepted  to,  was  applicable  to 
the  testimony  tending  to  show  a  furnishing;  the  facts  stated 
therein,  viz :  that  the  respondent  went  for  the  whiskey  and  pro- 
cured it  for  Ewing,  and  took  it  to  him,  paying  Swing's  money 
for  it  to  some  third  party,  might  have  been  very  properly  found 
from  the  testimony  before  us.  Whether  the  whiskey  was  to  be 
shared  between  the  respondent  and  Ewing  was  immaterial.  If 
Ewing  had  any  part  of  it,  that  part  was  furnished  him  by  the  re- 
spondent. If  the  jury  did  not  find  a  sale,  but  did  find  that  the 
respondent  furnished  it  as  the  testimony  tended  to  show,  a  con- 
viction for  furnishing  was  w^arranted.  The  complaint  was  the 
usual  one  under  Cap.  169  E.  L.  for  selling,  furnishing  and  giving 
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away  intoxicating  liquors,  the  testimony  tended  to  establish  the 
offense  of  selling  and  furnishing,  the  charge  complained  of  was 
applicable  to  the  allegation  of  furnishing  and  was  unobjection- 
able. 

The  record  upon  wspection  discloses  no  error,  ths  exer- 
tions are  overruled,  judgment  of  guilty,  and  sentence  upon  the 
verdict,  and  execution  of  the  sentence  ordered. 
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CHARLES   A.    REED    v.   SARAH  F.  NEWCOMB  AND 

HUSBAND. 

Married  Woman,     Sicshand  as  ynfe's  agent 

1 .  A  married  woman  is  liable  for  debts  contracted  about  a  business  which 

is  in  fact  hers,  although  conducted  in  the  name  of  another  person  as 
her  agent. 

2.  If  a  husband  carries  on  a  business  as  his  wife's  agent,  which  he  holds 

out  to  the  world  as  her  business  with  her  knowledge,  consent,  and  ap- 
proval, she  is  liable  in  respect  thereto. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  1890,  Washington  county,  Munson,  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defendant, 
Sarah  F.  Newcomb,  excepts. 

The  defendants  were  husband  and  wife.  The  defendant 
husband  made  no  defense. 

The  plaintiff  sought  to  recover  a  balance  due  for  certain 
cattle  sold  and  delivered  to  the  husband  and  by  him  slaughtered 
at  Montpelier.  The  cattle  were  charged  on  the  plaintiff's  book 
to  **  Frank  H.  Newcomb'* ;  and  the  evidence  of  the  plaintiff  tend- 
ed to  show  that  the  said  Frank  H.  had  previously  carried  on, 
and  was  when  the  cattle  were  sold  carrying  on  the  butchering 
business  in  his  name  as  the  agent  of  his  wife.  The  defendant 
wife  claimed  that  she  was  not  liable  because  the  business  was  not 
carried  on  in  her  name.  Upon  this  point  the  court  instructed 
the  jury  as  follows  : 

"  The  defendant,  Sarah  F.  Newcomb,  insists  that  this  suit 
cannot  be  maintained  against  her,  even  if  the  husband  was  merely 
her  agent  and  the  business  in  fact  here,  because  she  was  not  car- 
rying on  the  business  in  her  own  name.     But  the  court  hold,  for 
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the  purpose  of  this  trial,  that  if  she  was  the  actual  owner  of  this 
business  and  was  doin^  it  through  her  husband  as  her  a^ent,  she 
was  '  carrying  on  the  business  in  her  own  name  within  tne  mean- 
ing of  the  statute'." 

The  other  exception  relied  upon  appears  in  the  opinion. 

T.  J,  Deavitt^  for  the  defendant. 

The  statute  only  makes  the  wife  liable  when  the  business  is 
carried  on  in  her  own  name,  and  in  order  to  charge  her  under 
the  statute  all  its  requirements  must  be  met.  Smith  v.  Bank^ 
45  Conn.  419 ;  JStary  v.  D(mney,  62  Vt.  246 ;  Wright  v.  Bur- 
roughs, 61  Vt.  390. 

A  married  woman  cannot  authorize  her  husband  to  make  a 
contract  which  will  bind  her.  Davis  v.  Bumham,  27  Vt.  562  ; 
Ingram  v.  Nedd,  44  Vt.  462. 

Geo.  W,  Wing  and  T.  R,  Gordon,  for  the  plaintiff. 

The  statute  manifestly  intends  that  a  married  woman  shall 
be  liable  in  respect  of  a  business  carried  on  by  her  and  for  her 
benefit,  whether  conducted  in  person  or  by  an  agent ;  and  in  con- 
struing statutes  like  this,  courts  will  execute  their  intent.  Rye- 
gate  V.   Wardshoro,  30  Vt.  746;  Henry  v.  TiUon,  17  Vt.  479. 

If  a  married  woman  permits  her  husbknd  to  act  as  her  agent, 
she  stands  charged  with  his  knowledge. 

TAFT,  J.  delivered  the  opinion  of  tlie  court. 

The  statute  subjects  a  married  woman  to  liability  in 
connection  with  a  business,  which  she  carries  on  in  her  own  name, 
the  same  as  if  she  was  unmarried.  The  female  defendant  insists 
that  she  is  not  liable  in  this  action,  because  the  business  was  car- 
ried on  by  her  through  an  agent,  apparently  forgetting  the  maxim 
quifacvtper  alium,  facitper  se.  We  hold  that  if  she  carried  on 
business  through  an  agent,  she  was  ^'  carrying  on  the  business  in 
her  own  name  within  the  meaning  of  the  statute.'*  The  charge 
of  the  court  to  that  effect  was  correct. 
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The  defendant,  Mrs.  Newcomb,  requested  the  court  to  charge 
the  jury  "that  in  order  to  make  Mrs.  Newcomb  liable  in  this 
case  the  plaintiff  must  show  by  a  preponderance  of  evidence  that 
she  knew  that  her  husband  was  doing  business  in  her  name  as 
her  agent.  If  there  was  no  arrangement  between  them  and  her 
husband  did  business  in  the  manner  detailed  by  the  evidence  and 
she  had  no  knowledge  of  it,  then  he  could  not  bind  her  and  he 
alone  would  be  liable  in  this  action." 

The  court  charged  as  follows :  "  If  Mrs.  Newcomb  was  in 
fact  the  proprietor  of  this  business,  and  was  carrying  it  on 
through  the  agency  of  her  husband,  she  is  liable  for  whatever 
sum  yon  may  find  due  the  plaintiff  on  account  of  these  cattle. 
But  if  Mr.  Newcomb  was  not  the  agent  of  his  wife,  and  Mrs. 
Newcomb  had  no  interest  in  the  business,  she  is  entitled  to  a  ver- 
dict, unless  you  find  that  she  knowingly  permitted  her  husband 
to  represent  to  the  world  that  it  was  her  business.  The  husband 
could  not  assume  to  be  Mrs.  Newcomb's  agent  without  her  au- 
thority, or  bind  her  without  her  knowledge  or  consent.  But 
even  if  Mrs.  Newcomb  was  not  in  fact  the  owner  of  the  business, 
if  the  husband  held  it  out  to  the  world  as  Mrs.  Newcomb's  busi- 
ness, with  her  knowledge,  consent,  and  approval,  she  is  liable. 

The  burden  is  upon  the  plaintiff  to  establish  the  facts  neces- 
sary to  entitle  him  to  recover,  as  above  indicated,  by  a  fair  pre- 
ponderance of  evidence  as  heretofore  explained  to  you." 

The  request  called  simply  for  knowledge  on  the  part  of  Mrs. 
Newcomb  that  her  husband  waa  carrying  on  business  in  the  man- 
ner detailed  in  the  evidence.  The  court  went  farther  than  the 
request  called  for,  and  the  jury  were  told  that  such  carrying  on 
of  the  business  must  be  with  her  knowledge,  consent,  and  ap- 
proval. There  was  a  full  compliance  with  the  request,  and  no 
error  in  the  charge  as  given. 

Judgment  affirmed. 
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D.  D.  WEAD  V.  ST.  JOHNSBURY  &  LAKE  CHAMPLAIN 

RAILROAD  COMPANY. 

Railroad  companies.  Land  damages.  When  road  is  owned  by 
different  company  from  one  co^istmcting.  Parol  evidence 
to  explain  description  in  deed.  Occupation  of  highway. 
Public  officers  presumed  to  act  regularly.  Land  taken  in 
constructing  crossings.  Damages  for  (he  obstruction  of 
travel.  By  the  collection  of  surface  water.  Damages  and 
costs  a  lien  upon  rights  taken, 

1.  Where  a  railroad  is  constructed  by  one  company  and  subsequently 

passes  into  the  hands  of  another,  the  second  company  is  not,  by  rea- 
son of  its  possession  of  the  road,  liable  for  any  taking  of  property  in 
the  original  construction,  unless  it  has  entered  into  the  use  and  pos- 
session of  the  lands  so  taken. 

2.  When  the  description  in  a  deed  refers  to  two  or  more  objects,  parol  evi- 

dence is  admissible  to  show  which  object  was  meant. 

3.  The  defendant  claimed  title  by  virtue  of  subsequent  conveyances  under 

a  deed  from  the  orator  and  others  dated  March  29, 1882.  In  this  and 
the  later  deeds  the  orator's  east  line  was  described  as  the  east  line  of 
the  highway.  For  many  years  before,  the  east  line  of  the  highway 
at  that  point  as  occupied,  worked  and  fenced  was  in  a  certain  place. 
In  1845  the  highway  was  resurveyed  and  the  easterly  line  established 
in  a  different  place.  Held^  that  parol  evidence  was  admissible  to  show 
that  in  fact  the  east  line  of  the  highway  as  fenced  and  occupied  was 
never  changed  in  consequence  of  the  resurvey,  and  that  the  parties 
to  the  deeds  through  which  the  defendant  claimed,  including  the  rail- 
road company  which  had  originally  constructed  the  road,  had  always 
treated  the  line  as  fenced  as  the  eastern  boimdary  of  the  orator  s 
land. 

4.  If  a  railroad  company  occupies  a  portion  of  a  pubUc  highway  with  its 

road-bed,  an  additional  burden  is  thereby  imix)6ed  upon  the  land,  and 
the  owner  of  the  fee  may  recover  damages  for  the  taking. 
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5.  But  when  a  railroad  company,  without  objection  of  the  municipal  au- 

thorities, makes  a  fill  upon  a  public  highway,  not  for  the  purpose  of 
supporting  its  road-bed,  but  to  enable  the  public  to  haTe  access  to  its 
station,  no  additional  burden  is  thereby  imposed,  and  no  damages  can 
be  recoTered  by  the  owner  of  the  fee. 

6.  It  appeared  that  in  the  construction  of  the  railroad  an  old  highway  was 

occupied,  and  a  new  one  constructed  and  used  as  a  substitute,  for 
which  the  railroad  purchased  the  required  lands.  It  also  appeared 
that  the  selectmen  filed  at  that  time  in  the  town  clerk's  office  a  cer- 
tificate of  the  survey  of  the  new  highway  and  a  vacation  of  the  old 
one.  Heldt  that  from  these  facts  it  should  be  presumed  that  an 
agreement  was  entered  into  between  the  selectmen  and  railroad  com- 
pany for  a  change  in  the  location  of  the  highway  agreeably  to  R.  L. 
ss.  337^-80,  for  the  filing  of  the  certificate  could  only  be  proper  after 
the  making  of  such  an  agreement,  and  a  public  officer  acting  under 
the  provisions  of  a  public  statute  will  be  presumed  to  have  done  his 
duty  until  the  contrary  appears. 

7.  It  is  the  duty  of  a  railroad  company  to  construct  and  maintain  sufficient 

crossings  at  points  where  its  railroad  intersects  a  public  highway.  If 
in  so  doing  it  is  necessary  to  raise  the  bed  of  the  highway  an  addi- 
tional burden  is  thereby  imposed  upon  the  land  for  which  the  owner 
of  the  fee  may  recover  damages. 

8.  In  the  construction  of  such  crossing  the  railroad  company  may  extend 

the  fill  outside  the  limits  of  the  highway,  and  must  make  compensa- 
tion for  the  additional  land  so  taken. 

9.  Under  R.'L.  s.  8370,  the  orator  is  entitled,  upon  the  facts  found  by 

the  master,  to  damages  for  the  obstruction  of  travel  to  his  store  by 
the  construction  of  the  defendant's  railroad. 

10.  If  a  railroad  company  by  the  construction  of  its  embankments  and  cul- 

verts, collects  and  discharges  surface  water  in  such  a  manner  as  to  in- 
jure adjoining  lands,  it  is  hable  for  the  damages  thereby  ensuing,  and 
although  this  defendant  did  not  construct  this  railroad  originally, 
nevertheless  if  it  took  and  maintained  it  as  so  constructed  it  would  be 
liable  as  of  the  date  when  it  went  into  possession. 

11 .  In  estimating  the  damages  the  master  should  consider  that  a  part  of  the 

land  taken  was  a  public  highway  and  a  part  a  private  way. 

18.  The  case  must  be  again  referred  to  a  master  to  report  specifically  the 
damages  to  which  the  orator  is  entitled  in  respect  of  each  item. 
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18.  Upon  the  coming  in  of  an  adequate  report,  a  decree  should  be  passed 
that  the  defendant  is  indebted  to  the  orator  in  damages  and  costs, 
for  which  execution  may  issue ;  that  the  amount  of  such  damages 
and  costs  is  a  lien  upon  the  lands  and  rights  taken,  and  that  the  de- 
fendant be  perpetually  enjoined  from  using  and  enjoying  the  same 
imless  payment  be  made  within  a  time  limited. 

This  was  a  bill  in  chancery  brought  by  the  orator  to  obtain 
compensation  for  damages  done  his  land  by  the  construction  and 
maintenance  of  the  defendant's  railroad.  Heard  at  the  Septem- 
ber term,  1890,  Franklin  county,  upon  the  pleadings,  a  special 
master's  report,  and  exceptions  by  the  defendant  thereto.  Taft, 
Chancellor,  pro  forma^  overruled  the  exceptions  and  decreed 
that  the  defendant  pay  the  damages  reported  by  the  master.  The 
defendant  appeals. 

It  appeared  that  the  railroad  in  question  was  constructed  in 
the  years  1876  and  1877,  by  the  Lamoille  Valley  Eailroad 
Co.  In  1876  that  company  issued  its  bonds  secured  by  mort- 
gage upon  its  railroad  and  franchises.  Default  liaving  been  made, 
this  mortgage  was  foreclosed  and  a  decree  obtained  in  December, 
1879.  The  terms  of  this  decree  not  having  been  complied  with, 
the  mortgage  bond-holders  formed  themselves  into  a  corporation 
under  the  name  of  the  St.  Johnsbury  and  Lake  Champlain  Rail- 
road Company.  That  company,  being  the  defendant  in  this  suit, 
took  possession  of  the  railroad  on  the  first  day  of  July,  1880,  and 
has  continued  to  operate  the  same  ever  since.  The  master  found 
that  in  the  proper  use  and  occupation  of  the  said  railroad  the  de> 
fendant  had  so  far  maintained,  and  must  necessarily  continue  to 
maintain  the  crossings,  approaches,  fills,  slopes,  and  embank- 
ments now  existing  in  reference  to  the  orator's  land. 

The  questions  raised  and  decided  sufficiently  appear  in  the 
opinion. 

C.  P.  Hogan  and  H.  A,  Burt^  for  the  orator. 

In  making  the  fills  and  embankments  reported  by  the  mas- 
ter, and  maintaining  the  same,  the  defendant  has  taken  the  ora- 
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tor's  land  within  the  meaning  of  the  constitution.  Winn  v.  Hut- 
land,  53  Vt.  481 ;  PumpeUy  v.  Green  Bay  Co.,  13  Wall.  166 ; 
Eaton  V.  B,  C.  dk  M.  E.  R.,  51  N.  H.  104 ;  WalkerY,  Old  Coir 
ony  dk  Newport  By,  Co,,  103  Mass.  16 ;  Hatch  v.  Vermont  Cen- 
tral Railroad  Co.,  25  Vt.  49 ;  Waienman  v.  Conn.  &  Pass.  R. 
R.  Co.,  30  Vt.  610. 

The  necessary  approaches  to  a  highway  crossing  form  a  part 
thereof.  Roxbury  v.  Railroad,  60  Vt.  121 ;  Burritt  v.  City  of 
New  Haven,  42  Conn.  174,  179. 

The  maintenance  of  the  fills  and  embankments  within  the 
limits  of  the  highway,  imposes  an  additional  burden  for  which 
the  orator  may  recover  damages.  Williams  v.  N.  Y.  C.  R.  R., 
16  N.  Y.  97 ;  Henderson  et  al.  v.  N  T.  C.  R.  R.  Co.,  78  N.  Y. 
423  ;  Brainerd  v.  Missisqv^n  R.  R.  Co.,  48  Vt.  107 ;  ZouisviUe 
dk  N.  H.  R.  R.  Co.,  v.  Finley,  86  Ky.  295 ;  2  Wood  Ry.  Law, 
722  to  723,  and  cases  cited. 

The  defendant  by  having  maintained  these  various  encroach- 
ments npon  the  orator's  land  since  1880,  is  liable  for  the  same  as 
of  that  date.  Conhocton  Stone  Road  v.  Buffalo  etc.,  R.  R.  Co., 
61  N.  Y.  573 ;  Bodge  v.  Stacy,  39  Vt.  560 ;  R.  L.  ss.  3461, 
3470-1. 

The  parol  evidence  as  to  the  eastern  limit  of  the  highway 
was  properly  received  for  the  purpose  of  showing  what  the  par- 
ties intended  by  that  description  in  the  deed.  Knight  v.  Heaton, 
22  Vt.  480 ;  Barnard  v.  Russell,  19  Vt.  334  ;  Bagley  v.  Mor- 
riU,  46  Vt.  94 ;  Tuller  v.  Baxter,  59  Vt.  467. 

S.  C.  Shurtleff,  for  the  defendant. 

The  grading  the  highway  east  of  the  orator's  store  does  not 
entitle  him  to  damages.  The  orator's  east  line  was  the  east  line 
of  the  liighway  which  must  be  established  by  the  survey  of  1845, 
and  cannot  be  otherwise  shown  by  parol  evidence.  Smith  v.  JPitz- 
gerald,  59  Vt.  451 ;  Chsson  v.  Hamlet,  27  Vt.  728. 
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But  suppose  the  grading  was  within  the  limits  of  the  high 
way,  still  the  orator  cannot  i^cover.  The  grading  of  this  high- 
way did  not  in  any  way  interfere  with  the  use  of  the  orator  or 
the  public  therein.  The  grading  of  the  highway  is  not  an  alter- 
ation within  the  meaning  of  the  statute.  Hutchens  et  al.  v. 
Toion  of  Chester,  33  Vt.  410. 

Neither  is  it  an  act  for  which  a  town  or  a  railroad  company 
is  liable  in  damages.  Penniman  v.  St  Johnsbury^  54  Vt.  306 ; 
Richardson  et  al.  v.  Vt  Central  Bd.  Co.,  25  Vt.  465 ;  Smith  v. 
Washington^  20  How.  135 ;  Northern  Transportation  Co.^  v. 
City  of  Chicago,  9  Otto,  625 ;  Markham  v.  Mayor^  23  Ga.  402 ; 
Dunham  v.  Hyde  Park^  75  111.  371 ;  Quincy  v.  JoneSy  76  111. 
231;    Terre  Haute  v.  Turner^  36  Ind.  522;  Delphi  v.  EvanSy 

36  Ind.  90  ;  Marcy  v.  Indianapolis^  17  Ind.  267  ;  Calender  v. 
Marsh,  18  Mass.  416 ;  Brown  v.  Lowell^  49  Mass.  172  ;  Dei/roit  v. 
Beekman^  38  Mich.  125 ;  Pontiac  v.  Carter,  32  Mich.  164 ; 
Hovey  v.  Page,  43  Me.  322 ;  McCormic  v.  Patchen,  53  Mo.  33 ; 
Tate  V.  Missouri,  64  Mo.  149  ;  Plum  v.  Canal  Co.,  10  N.  J.  Eq. 
256;  ITarst  v.  St  PaulS.  <&  T  F.  R.  Co.,  22  Minn.  118 ;  Fei- 
loxos  V.  New  Haven,  44  Conn.  240  ;  New  Haven  v.  Sargent,  28 
Conn.  50;  0^  Connor  v.  Pittsburg,  18  Pa.  St.  187;  Furman  v. 
StaU,  17  Wend.  649. 

It  was  tlie  duty  of  the  Lamoille  Valley  Ed.  Co.,  to  grade 
this  highway  for  the  purpose  of  providing  a  crossing,  and  for  the 
discharge  of  that  duty  neither  that  company  nor  the  defendant 
is  liable.  Smith  v.  Washington,  20  Howard,  135 ;  The  North- 
ern Transportation  Co.  v.  City  of  Chicago,  9  Otto,  625. 

There  can  be  no  recovery  for  an  alteration  in  the  flow  of 
surface  water.  Ahbott  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  83 
Mo.  271 ;  Chatfield  v.  Wilsop,,  28  Vt.  49  ;  Beard  v.  Murphey, 

37  Vt.  104. 

A  change  in  the  grade  of  a  highway  made  necessarily  when 
a  railroad  crosses  it  is  not  an  act  for  which  an  abutting  land- 
owner can  recover  damages.     Uline  v.  N.  Y.  Central  R.  R.  Co., 
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23  A.  &  E.  E.  C.  3  ;  ConJdin  v.  N.  T.  Ontario  <&  Western  H. 
Co.,  26  A.  &  E.  E.  C.  365,  S.  C.  101  N.  Y.  98 ;  Ottenot  v.  iV^. 
Y.dkZ.di;  V.  R.  Co,,  23  K  E.  E.  169. 

TAFT,  J.  delivered  the  opinion  of  the  court. 

The  constitution  of  this  state  provides  in  Chap.  I,  Art.  2, 
that  "whenever  any  person's  property  is  taken  for  the  use 
of  the  public,  the  owner  ought  to  receive  an  equivalent  in  money.'' 
The  orator  claims  that  his  land  has  been  taken  by  the  defendant 
for  the  use  of  its  road.  The  defendant  denies  it.  Whether  it 
has  taken  and  is  now  using  it,  is  the  question  before  us  upon  the 
report  of  a  special  master. 

The  defendant's  road  was  constructed  by  the  Lamoille 
Valley  Eailroad  Company  about  the  year  1876,  and  the 
taking  of  the  orator's  land,  if  there  was  a  taking,  was  at 
that  time.  The  defendant  took  possession  of  the  road  in  July 
1880,  and  is  not  liable  in  respect  of  the  acts  of  the  Lamoille 
Valley  Eailroad  Company  unless  it  has  taken  possession  of  or 
used  the  lands  taken  by  the  latter  company.  There  are  three 
pieces  of  land  which  the  orator  claims  were  taken  by  the  Valley 
company,  and  are  now  in  the  possession  and  use  of  the  defendant ; 
viz :  one  piece  lying  easterly  from  his  store,  on  the  opposite  side, 
but  within  the  limits  of  the  highway,  another  piece  lying  north 
of  his  store,  between  it  and  a  highway  on  its  northerly  side,  and  a 
third  piece  in  the  highway  east  of,  and  contiguous  to,  his  store. 
These  pieces  are  shown  by  the  exhibit  called  the  Tucker  plans.  * 
AVe  will  first  examine  the  question  as  to  the  land  lying  oppo- 
site the  store  on  the  easterly  margin  of  the  highway.  The  high- 
way runs  north  and  south  on  the  easterly  side  of  the  store,  and 
whether  the  orator's  land  was  taken  depends  to  a  great  extent 
upon  the  location  of  the  east  line  of  the  highway  about  which 
the  parties  are  not  agreed.  The  defendant  concedes  that  the 
orator  owns  the  fee  of  the  land  in  the  highway,  and  thus  the 
*  The  reporter  has  been  unable  to  obtam  this  plan. 
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location  of  the  easterly  line  becomes  important.  This  piece  of 
land  is  shown  on  the  plan  as  the  triangle  B-C-F,  and  the  margin 
south  of  it.  The  orator  claims  that  the  easterly  boundary  of  the 
highway  is  the  line  B-C,  the  defendant  insists  that  it  is  the  line 
F-C.  The  master  finds  that  the  east  line  of  the  highway  and 
therefore  the  east  line  of  the  orator's  land  is  the  line  B-C.  It  is 
expressly  so  found  unless  by  the  deed  from  Wead  and  others  to 
Bruce  of  the  29tli  March,  1852,  and  the  other  deeds  in  the  de- 
fendant's chain  of  title,  the  defendant  acquired  title  to  the  line 
F.C.  These  deeds  in  effect  make  the  boundary  of  the  defendant's 
land  on  the  east  line  of  the  highway.  The  highway  has  been 
open,  worked,  and  traveled  for  more  than  sixty  years,  and  during 
that  time  the  east  line  of  the  highway  as  it  has  been  worked, 
occupied  and  fenced  has  been  the  line  B-C.  In  the  year  1845, 
the  road  was  resurveyed  and  established  (by  a  county  court  com- 
mission) with  its  east  line  in  the  line  F-C.  No  actual  change  was 
made  in  the  highway  as  it  was  used  and  fenced,  as  the  result  of 
the  survey  and  location  in  1845.  Its  bounds  as  used  after  the 
survey  were  as  they  had  been  prior  thereto,  and  the  line  B-C 
was  recognized  as  the  east  line  of  the  highway  by  all  the  parties 
to  the  deeds,  including  the  Lamoille  Valley  Railroad  Company. 
These  facts  are  found  by  the  master,  and  although  by  the  survey, 
the  east  line  of  the  highway  was  the  line  F-C,  the  land  owners 
in  conveying  lands  bounded  on  the  highways,  could  treat  the 
surveyed  line,  or  the  line  of  the  highway  as  actually  occupied 
and  used,  as  the  east  line  of  the  highway,  and  the  master,  as  we 
construe  his  report,  finds  that  the  parties,  including  the  Lamoille 
Valley  Eailroad  Company,  under  whom  the  defendant  claims, 
did  treat  the  line  of  the  highway  as  used  as  the  true  east  line  of 
the  highway.  Parol  evidence  was  admissible,  not  to  vary  the 
deed,  but  to  explain  it,  to  show  the  location  of  the  east  line,  to 
show  whether  the  parties  by  the  description  in  the  deed,  meant 
one  line  or  the  other.  Where  a  description  is  equally  applicable 
to  two  or  more  objects  parol  evidence  is  admissible  to  explain  to 
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which  of  these  objects  the  description  refers.  The  defendant 
therefore  acquired  no  title  to  land  west  of  the  line  B-C,  and  the 
orator  owns  the  fee  of  the  laud  in  the  highway,  and  upon  a  por- 
tion of  it,  the  triangle  B-C-F,  as  shown  on  the  plan,  and  also  on 
the  easterly  margin  of  the  highway,  south  of  the  triangle  and 
opposite  the  defendant's  station,  the  Lamoille  Valley  Railroad 
Company,  when  they  constructed  the  road  made  the  embank- 
ments shown  by  the  plan,  and  the  master  reports  they  must 
necessarily  be  maintained  by  the  defendant  so  long  as  it 
continues  to  operate  the  railroad.  The  defendant  does  not 
deny  that  the  Lamoille  Valley  Railroad  Company  extended 
the  embankment  on  to  the  orator's  land  in  the  highway  near 
to  and  opposite  its  station,  for  the  master  finds  that  in  con- 
structing its  road  at  a  point  "  a  little  south  of  the  store  said  com- 
pany extended  its  embankment  within  the  admitted  limits  of  the 
highway."  In  respect  of  this  claim  the  defendant  insists  that 
this  embankment  in  the  highway  opposite  its  station  was  and  is 
necessary  to  enable  the  public  to  have  free  access  to  its  station, 
to  pass  and  repass  to  and  from  it ;  that  it  was  not  only  its  right 
but  its  duty,  to  so  grade  the  highway  that  it  might  reasonably 
serve  for  that  purpose.  From  the  report  of  the  master  we  can- 
not tell  whether  the  embankment  so  made  on  the  easterly  side  of 
the  highway  was  made  for  the  sole  purpose  of  an  approach  to  the 
station,  or  in  part  for  that  purpose,  and  in  part  to  support,  and 
as  a  part  of,  the  road-bed;  for  he  reports  that  the  fills  and  em- 
bankments were  made  for  the  purpose  of  providing  suitable  ap- 
proaches to  said  company's  station,  and  to  said  highway  and  also 
as  a  support  to  the  road-bed,  Vithout  pointing  out  which  ones 
were  constructed  for  each  purpose.  The  plan  which  is  in  evi- 
dence indicates  that  at  the  line  B-C  the  embankment  is  a  part 
of  the  road-bed,  but  that  nearer  and  opposite  the  station  it  was 
so  made  as  to  render  the  approach  to  the  station  from  the  high- 
way more  easy  and  feasible:  The  orator's  land  which  is  so  em- 
banked upon,  is  within  the  limits  of  the  highway,  and  is  subject 
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to  the  easment  of  the  public,  the  right  to  use  it  as  a  highway^ 
but  the  orator  is  entitled  to  recover  his  damages,  if  any,  which 
he  has  sustained  by  reason  of  the  additional  burden  placed  upon 
it  by  the  bed  of  the  railroad  being  located  thereon.  If  the  em- 
bankment or  fill  was  made  solely  for  the  purpose  of  grading  the 
highway,  so  that  travelers  could  pass  over  it  to  and  from  the 
railroad  station,  we  think  the  defendant  is  not  liable  as  a  taker 
of  land,  for  tlie  land  is  not  used  for  any  purpose  save  that  for 
which  it  was  originally  taken  when  the  highway  was  established 
and  for  which  the  owner  was  presumably  paid.  A  railroad  com- 
pany may,  as  against  the  owner  of  the  fee,  the  municipal  authori- 
ties not  objecting,  grade  an  established  highway  which  is  an  ap- 
proach to  their  station,  without  being  liable  to  pay  the  owner  of 
the  fee,  as  of  an  original  taking.  No  additional  burden  is  placed 
on  the  land.  Had  the  municipal  authorities  graded  the  approach 
to  the  station  within  the  limits  of  the  highway,  the  orator  could 
not,  reasonably,  have  complained.  Why  should  he  object  be- 
cause the  railroad  company  do  the  work  and  thus  lighten  the 
public  burdens  ?  In  respect  of  this  land  opposite  the  store  and 
on  the  easterly  margin  of  the  highway,  so  far  as  the  filling  in  the 
street  was  made  to  grade  it  as  an  approach  to  the  station,  the  de- 
fendant is  not  liable  ;  so  far  as  the  fill  or  embankment  is  a  part 
of  the  road-bed,  or  a  support  of  it,  the  defendant  is  liable  in  re- 
spect of  the  taking. 

The  orator  complains  that  another  piece  of  his  land  has  been 
taken.  When  the  road  was  built  in  1876,  after  passing  the  store 
of  the  orator  on  its  easterly  side,  it  intersected  an  established 
highway  running  east  and  west  on^he  northerly  side  of  the  store, 
and  which  at  a  point  northeasterly  from  the  store  turned  abrupt- 
ly to  the  north,  and  after  the  intersection  the  railroad  was  built 
upon  the  highway  running  northerly.  The  highway  from  the 
point  of  intersection  with  the  railroad  for  some  distance  norther- 
ly was  taken  by  the  railroad  company,  its  road-bed  constructed 
thereon,  and  a  substitute  for  the  highway  so  taken  was   surveyed 
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and  built,  beginning  at  a  point  thirty  feet  north  of  the  north-east 
comer  of  the  orator's  store  and  sixty-eight  feet  west  of  the  centre 
Kne  of  the  railroad,  and  running  in  an  easterly  direction,  and  in 
continuation  of  the  highway  extending  from  the  creek  bridge 
shown  on   the  plan,  to  the  point  of  the  beginning  of  the  new 
survey.    In  October,  1876,  the  selectmen  of  the  town  filed  in  the 
town  clerk's  office  a  certificate  of  the  survey  of  the  new  highway 
and  a  vacation  of  the  old  one.     This  certificate,  orator's  exhibit 
No.  2,  was  the  only  evidence  before  the  master  that  the  town 
ever  accepted  the  new  highway.  From  this  evidence,  exhibit  No. 
2,  in  which  the  selectmen  certify  that  they   establish   the  new 
highway  and  disestablish  the  old,  the  master  found  that  the  town 
did   not  accept  the  highway  unless  the  acts  of  the  selectmen, 
evidenced  by  the  exhibit,  constituted  an  acceptance.     The  mas- 
ter finds  that  the  railroad  company  purchased  the  lands  neces- 
sarily required  for  the  new  road,  and  the  certificate  of  the  altera- 
tions made  in  the  highway,  signed  by  the  selectmen  and  recorded 
in  the  town  clerk's  office,  was  made  apparently  under  section 
3379  R.  L.     This  section  and  the  following  one,  authorizes  the 
selectmen  and  a  railroad  company  to  agree  to  any  alterations  in 
a  highway  necessary  in  the  construction  of  a  railroad,  and  a  cer- 
tificate of  the  alterations  when  agreed  upon   must  be  filed  in  the 
town  clerk's  office.  There  is  nothing  in  the  master's  report  show- 
ing any   agreement,  but  from   the  fact  that  the  certificate  was 
signed  by  the   selectmen  and   recorded,  which   was  proper   only 
when  the  alterations  were  agreed  upon  by  the  parties,  (see  s. 
3379,  R.  L.)  the  presumption  arises  that  legal  steps  were  taken  in 
changing  the  highway,  and  that  the  prior  proceedings  were  reg- 
ular.    A  public   officer  acting  under  the  provisions  of  a  statute 
is  presumed  to  have  performed  his  duty  until  the  contrary  ap- 
pears. Lycoming  F.  Ins.  Co,  v.   Wright^  60  Vt.  515.     The  pro- 
ceedings in  changing  the  highway  were  valid.     In  constructing 
the  highway  crossing,  it  was  necessary  to  raise  the  grade  of  the 
street  north  of  the  orator's  store,  and  in  so  doing  the  master  finds 
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"  that  in  order  to  provide  suitable  approaches  to  the  crossing  it 
was  necessary  to  cart  dirt  upon  the  orator's  land  between  the 
limits  of  the  highway  and  the  store."  The  raiboad  company  had 
the  right  to  take  this  land,  and  if  taken  were  obliged  to  make 
compensation  for  it.  R.  L.  s.  3380.  Making  an  embankment 
upon  the  orator's  land  in  order  to  widen  the  highway  was  a 
taking  of  the  land,  or  an  easement  therein,  for  the  purpose  of  a 
highway,  and  the  last  named  section  provides  that  when  compen- 
sation is  made  for  such  land,  ^^  the  same  shall  become  part  of 
such  way  and  may  be  held  for  highway  purposes."  It  was  Uie 
duty  of  the  railroad  company  to  construct  the  crossing  and  keep 
it  in  good  and  sufficient  repair,  R.  L.  s.  3383.  In  so  making  the 
crossing  the  master  finds  it  took  the  strip  of  land  between  the 
north  end  of  the  orator's  store  and  the  highway  sixteen  and  one- 
half  feet  wide  at  its  westerly  end  and  fourteen  and  five-twelfths 
feet  wide  at  the  easterly  end.  The  master  finds  that  this  was 
necessary  and  still  is,  to  maintain  the  crossing.  If  this  strip  of 
land,  although  not  a  part  of  the  road-bed,  was  and  is  a  necessary 
part  of  the  highway  crossing,  and  it  is  so  found  by  the  master, 
the  defendant  is  liable  for  the  taking  of  it.  Its  liability  is  fixed 
by  the  statutes  referred  to,  et  seq.  The  master  finds  it  was  neces- 
sary in  order  to  construct  the  railroad  crossing  to  raise  the  level 
of  the  street  east  of  and  contiguous  to  the  orator's  store,  and  that 
the  fill  thus  made  by  the  Lamoille  Company  is  a  part  of  the  rail- 
road crossing.  This  fill,  therefore,  is  an  additional  burden  placed 
upon  the  land  within  the  highway  limits  by  the  construction  of 
the  railroad  crossing  and  the  orator  is  entitled  to  such  damages 
resulting  therefrom  as  he  has  sustained,  as  the  result  of  such 
superadded  burden. 

The  orator  insists  that  he  is  entitled  to  damages  under  that 
part  of  s.  3370  R.  L.  which  reads  as  follows : 

"  When  a  railroad  corporation  in  laying  out,  building,  grad- 
ing or  making  its  roads  obstructs  the  travel  or  means  of  access  to 
a  manufactory,  mill,  place  of  business  or  dwelling  house,  the 
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corporation  shall  be  liable  to  pay  to  the  person  thereby  injured 
such  reasonable  compensation  as  the  commissioners  for  determin- 
ing railroad  damages  deem  proper."  The  allegations  in  the  bill 
are  specific  that  by  the  construction  of  the  defendant's  road  and 
crossing,  the  travel  and  means  of  access  to  the  orator's  store  were 
cut  off  and  obstructed.  The  facts  reported  by  the  master  fully 
sustain  the  allegations  in  the  bill,  and  such  damages  for  such  ob- 
struction as  are  proper  should  be  awarded  the  orator. 

The  orator  complains  of  another  injury ;  the  master  finds 
that  the  construction  of  the  road-bed  obstructed  the  flow  of  sur- 
face water  from  the  easterly  to  the  westerly  side  of  the  track 
lying  opposite  the  orator's  store  ;  that  the  Lamoille  Valley  Rail- 
road Company  constructed  a  culvert  to  permit  the  surface  water 
to  pass  from  the  east  or  upper  side  of  the  road-bed  to  the  lower 
side,  near  the  orator's  store,  and  in  so  doing,  and  as  a  result  of 
making  the  culvert,  caused  the  water  which  before  that  time  had 
flowed  upon  the  surface  of  the  land  to  collect  and  be  discharged 
in  a  body  upon  the  orator's  land  west  of  the  highway.  A  person 
is  not  liable  for  injuries  resulting  from  the  escape  of  surface 
water  in  its  ordinary  and  natural  courses,  but  he  has  no  right  to 
change  the  course  of  its  natural  escape  by  means  of  an  embank- 
ment or  otherwise;  and  if  he  does,  he  is  liable  for  the  damages  that 
ensue..  Nor  can  he  by  means  of  drains,  ditches,  or  culverts, 
throw  the  surface  water  from  his  own  land  upon  the  land  of  an- 
-  other  to  the  injury  of  the  latter.  The  defendant  did  not  make 
the  culvert,  but  it  has  taken  and  is  using  the  property  of  which 
the  culvert  is  a  part  and  the  construction  of  which  rendered  the 
culvert  necessary.  It  is  therefore  liable  for  such  damages  as  the 
orator  sustained  by  reason  of  the  construction  of  the  culvert,  as 
of  the  time  it  tcok  possession  of  the  road  in  July,  1880,  and  the 
damages  should  be  assessed  as  of  that  date. 

For  the  orator's  property  thus  taken  he  is  entitled  to  and 
"ought  to  receive  an  equivalent  in  money."  The  rule  as  to 
damages*  is  stated  in  E.  L.  s.  3359,  which,  in  similar  cases,   pro- 
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videsforthe  appointment  of  commissioners  *Ho  determine  the 
damages  which  the  owners  of  such  lands  have  sustained  by  the 
occupation  of  the  same  for  the  purposes  aforesaid."  In  estimat- 
ing the  orator's  damages,  tlie  fact  that  the  land  taken  is  in  part 
in  the  highway,  and  in  part  used  as  a  private  way  is  a  material 
element  in  determining  the  amount ;  this  consideration  however 
is  solely  for  the  master  appointed  to  assess  the  damages. 

We  hold  the  defendant  liable  in  the  five  following  respects: 

1.  As  to  so  much  of  the  easterly  margin  of  the  highway, 
east  of  and  opposite  the  store,  as  is  used  or  embanked  upon  as  a 
part  of  the  road-bed  or  support  thereof. 

2.  As  to  the  strip  of  land  north  of  and  between  the  orator's 
store  and  the  highway  used  and  embanked  upon  as  a  part  of  the 
railroad  crossing. 

3.  As  to  so  much  of  the  highway  east  of  and  adjoining  the 
store  as  is  embanked  upon  and  used  as  a  part  of  the  railroad 
crossing. 

4.  As  to  the  culvert  under  the  road-bed. 

5.  As  to  the  obstruction  of  travel  and  means  of  access  to  the 
store. 

The  report  of  the  master  does  not  show  the  amount  of 
damages  to  which  the  orator  is  entitled  in  respect  of  the  five 
items  for  which  we  hold  the  defendant  liable. 

The  elements  of  the  damages  are  so  commingled,  including 
those  resulting  from  the  ordinary  running  of  the  defendant's 
trains  and  some,  in  other  respects,  to  which  we  think  the  orator 
is  not  entitled,  that  it  is  impossible  to  determine  the  damages 
from  the  facts  reported.  The  cause  must  be  remanded  and  the 
damages  ascertained  by  a  master  whose  findings  should  be  spe- 
cific in  respect  of  each  of  the  five  items,  and  upon  the  coming  in 
of  his  report  the  court  is  directed  to  pass  a  decree  for  the  orator 
that  the  defendant  is  indebted  to  the  orator  in  the  amount  of 
such  damages  with  costs,  and  directing  their  payment,  and  that 
the  orator  may  have  execution  for  the  same.     That  payment  of 
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the  damages  and  costs  be  made  a  lien  upon  the  lands  and  rights 
of  the  orator  taken  by  the  defendant  and  unless  payment  is  made 
that  the  defendant  be  perpetually  enjoined  from  using,  possess- 
ing or  enjoying  the  lands,  rights  in  lands,  and  said  culvert  as 
hereinbefore  set  forth  and  for  which  we  hold  the  defendant  lia- 
ble. The  details  of  the  decree  as  to  time,  manner  of  payment  of 
said  damages,  and  their  collection,  and  costs,  to  be  determined  by 
the  court  of  chancery. 

The  pro  forma  decree  is  reversed  and  cav^e  remanded  with 
mandate. 
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JEERY  REYNOLDS  v.  BOSTON  &  MAINE  RAILROAD 

COMPANY. 

Railroad  companies  liable  for  defects  in  foreign  cars.     Double 
deadwoods.    Duty  to  instruct.     Contributory  negligence, 

1.  A  railroad  company  is  liable  to  its  employees  to  the  same  extent  in  re- 

spect to  foreign  cars  coming  to  it  from  connecting  roads  as  in  respect 
to  cars  owned  by  it. 

2.  The  use  of  cars  equipped  with  double  deadwoods  is  not  negligence  per 

86,  so  long  as  they  can  be  coupled  with  safety  by  an  employee  who 
knows  how  the  coupling  should  be  made  and  makes  it  with  proper 
care. 

8.  A  master  must  instruct  his  inexperienced  servant  as  to  those  dangers  in 
an  employment,  which  it  requires  peculiar  skill  and  knowledge  to 
avoid,  which  are  known  to  the  master  and  unknown  to  the  servant. 

4.  The  defendant  employed  the  plaintiff  as  a  freight  brakeman,  knowing 
that  he  had  no  previous  experience  in  this  capacity.  Most  of  the  cars 
then  being  hauled  over  the  defendant's  railroad  were  equipped  with 
single  deadwoods,  but  many  were  equipped  with  double  deadwoods, 
and  such  cars  were  liable  to  be  found  in  any  of  the  defendant's  trains. 
In  coupling  cars  equipped  with  single  deadwoods,  the  deadwoods  do 
not  meet  and  the  arm  is  extended  directly  into  the  link.  With  cars 
equipped  with  double  deadwoods,  the  deadwoods  do  meet  and  the 
arm  of  the  coupler  must  be  carried  above  or  below.  When  injured 
the  plaintiff  had  been  in  the  employ  of  the  defendant  some  five  days, 
had  learned  to  couple  cars  equipped  with  single  deadwoods,  but  had 
never  seen  and  did  not  know  there  was  such  a  thing  as  a  double 
deadwood.  Being  called  upon  to  make  a  coupling  between  two  cars 
provided  with  these  double  deadwoods,  he  extended  his  arm  for  that 
purpose  in  the  usual  manner,  when  it  was  caught  and  crushed  be- 
tween the  deadwoods.  Held,  that  these  facts  tended  to  show  negli- 
gence upon  the  part  of  the  defendant  in  not  having  properly  in- 
structed the  plaintiff  as  to  this  hazard. 
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5.  Held,  further,  that  the  plaintiff  waA  not  guilty  of  contributory  negli- 
gence, as  matter  of  law,  in  not  obserring  and  avoiding  the  danger  as 
the  cars  came  together ;  especially  since  Ibe  evidence  tended  to  show- 
that  with  double  dead  woods  even,  the  draw^Mtrs  would  meet  first  and 
be  driven  back. 

Action  on  the  case.  Plea,  the  general  issue.  Trial  by  jury 
at  the  September  term,  Orleans  county,  1890,  Powers,  J.,  pre- 
siding. The  court  directed  a  verdict  for  the  defendant  at  the 
close  of  the  plaintifPs  evidence,  to  which  the  plaintiff  excepted. 

The  plaintiff  sought  to  recover  for  the  loss  of  an  arm  occa- 
sioned by  catching  the  same  between  the  deadwoods  of  two  cars^ 
which  the  plaintiff  was  attempting  to  couple  while  in  the  employ 
of  the  defendant  as  a  brakeman.  The  plaintift  sought  to  charge* 
the  defendant  with  negligence  in  two  respects ;  first,  in  that  the! 
ears  between  which  his  arm  was  caught  were  of  an  improper  con- 
struction ;  second,  in  that  the  defendant  had  not  given  the  plain- 
tiff proper  instructions. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  care  in 
question  were  botli  equipped  ^vith  what  are  known  as  double 
deadwoods,  being  two  blocks  of  wood,  or  iron,  one  on  each  side 
of  the  draw-bar,  which  meet  when  the  cars  are  forced  together ; 
that  the  business  of  coupling  cars  equipped  with  double  dead- 
woods  was  much  more  hazardous  for  the  brakeman  than  with  cars 
equipped  with  single  deadwoods  ;  that  the  use  of  double  dead- 
woods  had  been  in  a  large  measure  discarded  and  that  no  cars  so* 
equipped  were  now  manufactured  for  its  own  use  by  the  de- 
fendant. It  appeared  that  the  cars  in  question  belonged  to  the 
Pennsylvania iRailroad  Company,  that  tliey  were  in  good  order 
and  were  received  loaded  by  the  defendant  for  the  purpose  of 
being  transported  over  its  line  of  railroad.  It  further  appeared 
that  substantially  all  the  cars  of  the  said  Penn.  'Railroad  Co., 
were  provided  withdoi^ble  deadwoods  of  the  same  kind,  and  that 
several  other  important  railroad  systems  also  used  them.  The 
witnesses  for  the  plaintiff  testified  that  a  person  acquainted  with 
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cars  of  this  construction  and  the  manner  of  coupling  them,  could, 
with  the  exercise  of  ordinary  prudence,  make  the  coupling  with 
safety,  but  that  there  was  more  liability  to. accidents  than  with 
single  deadwoods. 

In  respect  to  his  second  claim,  the  evidence  of  the  plaintiff 
tended  to  show  that  with  cars  equipped  with  single  deadwoods 
the  deadwoods  did  not  meet,  and  that  in  coupling  such  cai's,  the 
one  making  the  coupling  would  stand  upright,  and  extend  the 
hand  directly  into  the  link  and  draw-bar,  but  that  with  cars 
equipped  with  double  deadwoods,  it  was  necessary  to  carry  the 
arm  eitherab  ove  or  below  the  deadwoods,  and  that  if  one  attempt- 
ed to  couple  cars  provided  with  double  deadwoods  in  the  same 
way  that  he  would  cars  with  single  deadwoods,  the  arm  would 
be  caught  between  the  deadwoods. 

At  the  time  of  the  accident  the  plaintiff  had  been  in  the  em- 
ploy of  the  defendant  for  some  iive  or  six  days,  and  during  all  this 
time  there  had  been  a  full  complement  of  help  with  the  train  be- 
sides himself.  When  he  hired  out  to  the  defendant,  he  informed 
the  one' who  engaged  him  that  he  had  had  no  experience  what- 
ever as  a  brakeman.  He  was  at  that  time  about  twenty  years  of 
age,  the  son  of  a  farmer,  having  lived  some  miles  from  the  rail- 
road, and  having  no  acquaintance  with  it  save  as  he  had  incidently 
observed  it  in  going  upon  it  from  time  to  time.  He  testified 
that,  when  employed,  the  one  who  employed  him  cautioned  him 
that  the  business  of  a  brakeman  was  a  very  dangerous  one,  that  he 
must  look  out  for  himself,  and  that  the  same  caution  was  repeated 
to  him  by  one  or  more  of  his  fellow  employees  when  he  began 
work  upon  the  train ;  that  he  had  also  been  cautioned  by  the  con- 
ductor of  the  train  to  look  out  for  cars  loaded  with  lumber ;  that 
he  had  been  shown  how  to  make  a  coupling  between  cars  pro- 
vided with  single  deadwoods,  and  had  repeatedly  made  such 
couplings,  but  that  his  attention  had  never  been  called  to  the 
fact  that  there  was,  nor  did  he  know  that  there  was  such  a  thing 
as  a  double  deadwood  ;  that  at  the  time  of  the  accident  he  was 
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called  upon  by  the  conductor  in  charge  of  the  train  to  help  in  set- 
ting out  a  car,  and  that  in  so  doing  it  became  necessary  to  make  a 
coupling  between  two  cars  equipped  with  double  dead  woods; 
that*  the  cars  were  moved  together  slowly ;  that  he  was  beside  the 
moving  car,  and  from  there  walked  to  the  stationary  car,  adjusted 
the  pin  in  the  draw-bar,  then  turned  and  entered  the  link,  stand- 
ing and  extending  liis  arm  in  the  same  manner  that  he  had  pre- 
viously done  in  making  couplings  between  cars  provided  with 
single  dead  woods ;  that  he  did  not  see  nor  notice  the  double  dead- 
woods  until  his  arm  was  caught  bet\yeen  them. 

The  evidence  of  the  plaintiflE  further  tended  to  show  that  in 
case  of  double  deadwoods  the  draw-bars  ordinarily  met  firet,  as 
the  cars  came  together,  but  were  forced  under  by  the  concussion 
so  that  the  deadwoods  received  the  shock. 

C.  A,  Prouiy  and  E,  A,  Cook  for  the  plaintiflf. 

It  should  have  been  submitted  to  the  jury  to  say  whether  or 
not  the  defendant  had  acted  with  ordinary  prudence  in  putting 
upon  its  road  cars  equipped  with  double  deadwoods.  The  evi- 
dence of  the  plaintiflE  tended  to  show  that  the  use  of  double  dead- 
woods  was  much  more  hazardous  to  the  brakeman  than  the  use  of 
single  deadwoods.  A  master  is  not  obliged  to  adopt  every  new 
device  simply  because  it  will  contribute  to  the  safety  of  his  em- 
ployees, but  he  is  obliged  to  use  reasonable  prudence  thereto ; 
and  whether  he  does  this  is  for  the  jury.  Wheeler  v.  Wdson 
Mfg.  Go.  135  Mass.  294 ;  Wdshington  cfe  Oeo,  Rd.  Co.  v.  Mc- 
Dade,  135  U.  S.  654 ;  NoHhern  Pac.  Rd.  Co.  v.  Herbert,  116 
U.  S.  642  ;  T.  W.  cfe  W.  Rd.  Co.  v.  Fredericks,  71  111.  294. 

The  fact  that  this  car  was  a  foreign  car,  is  immaterial.  By 
receiving  it  into  its  train,  the  defendant  made  it  for  the  time  be- 
ing its  own  car.  There  was  no  law  which  obliged  it  to  receive 
and  transport  the  car  if  it  was  defective  either  in  construction  or 
repair.  OotUieh  v.  New  York  Central  dkc.  Rd.  Co.,  100  N.  Y. 
462;  Goodrich  v.  N.  Y.  Cent.  (&c.  Rd.  Co.,  116  N.  Y.  398;  Int. 
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<&c,  Rd,  Co,  V.  Kemcm^  78  Texas  294 ;  Grutridge  v.  Mo,  Pac. 
Rd.  Co,,  94  Mo.  474. 

'The  plaintiff  did  not  assume  the  risk,  unless  he  knew  of  it. 
C(wbine^s  AdrrCr,  v.  Ben,  &  Rut,  Rd,  Go,^  61  Vt.  848. 

It  was  the  duty  of  the  defendant  to  instruct  the  plaintiff. 
The  plaintiff  had  been  told  how  to  couple  cars  provided  with  sin- 
gle deadwoods.  He  <iid  not  know  that  there  was  such  a  thing  as 
A  double  deadwood.  The  plaintiff  did  know  that  it  hauled  such 
-cars  in  its  trains  ;  therefore,  it  was  the  duty  of  the  defendant  to 
instruct  the  plaintiff  as  to  the  nature  of  these  cars,  and  the  man- 
ner in  which  they  should  be  coupled,  before  setting  him  to  that 
service.  Sher.  &  Red.  Neg.  s.  203 ;  Miss,  Pac,  Ry,  Co,  v. 
White,  76  Texas  102 ;  Louisville  <&c,  Ry,  Co,  v.  Prawley,  110 
Ind.  13 ;  Mo,  Pac,  Rd,  Co,  v.  Gallhraith,  66  Texas  526 ;  Green- 
leafy.  III.  Cen.  Rd,  Co,,  29  Iowa  9,  47;  Galveston  Rd,  Co,  v. 
Garrett,  13  S.  W.  Rep.  62 ;  Wheeler  v.  Wason  Mfg,  Co,,  135 
Mass.  294 ;  O'Neal  v.  St,  Louis  (6c,  Rd.  Co.,  9  Fed.  Rep.  337 ; 
O^  Connor  v.  Adams,  120  Mass.  431. 

Whether  the  plaintiff  was  guilty  of  contributory  negligence, 
was  under  the  circumstances  of  this  case  for  the  jury.  It  was 
for  them  to  say,  whether  in  the  few  moments  before  the  cars 
met,  and  while  his  whole  attention  was  concentrated  upon  the 
business  in  hand,  he  ought  to  have  seen  and  avoided  the  danger. 
Sher.  &  Red.  Neg.  s.  213 ;  Plank  v.  N.  Y.  Cent.  Rd,  Co,,  60 
N.  Y.  607 ;  Kane  v.  North,  Cent,  Rd,  Co.,  128  U.  S.  91 ;  Law- 
less V.  Conn.  River  Rd,  Co,,  136  Mass.  1 ;  Gustafsen  v.  Wash- 
hum  (&  Moen  Mfg,  Co.,  27  N.  E.  179 ;  Washington  &  Geo.  Rd. 
Co.  V.  McDade,  135  U.  S.  554. 

Dickerman  &  Young  for  the  defendant. 

These  cars  came  to  the  defendant  loaded  and  in  perfect  re- 
pair. It  was  the  duty  of  the  defendant  to  receive  and  transport 
them.     R.  L.  3399. 

A  considerable  number  of  the  leading  railroad  systems  in 
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the  United  States  08e  cars  constructed  exactly  as  these  were,  and 
the  defendant  must  receive  cars  so  constructed  or  lose  the  benefit 
of  the  traffic  which  comes  from  these  roads.  It  appeared  from 
the  testimony,  that  cars  equipped  with  double  deadwoods  could 
be  safely  coupled  by  the  exercise  of  proper  care,  and  it  has  been 
repeatedly  held,  that  the  use  of  cars  so  constructed,  is  not  negli- 
gence. Michigcun.  Cent,  Rd,  Go.  v.  Smithson^  1  Am.  &  Eng. 
Hy.  Cas.  101 ;  45  Mich.  Rep.  212 ;  Indianapolis  &g.  JRd,  Co,  v, 
Flanigan,  77  Ills.  365  ;  Toledo  &g.  Rd,  Co,  v.  BUch,  88 
112;  Baldwin  v.  Chicago  &c.  Rd,  Co,^  50  Iowa  680 ;  KeUey  v. 
Wisconsin  Cent,  Rd,  Co,,  63  Wis.  307  ;  21  A.  &  E.  Cas.  633. 

A  master  need  not  use  the  best  appliance,  but  only  one 
which  is  reasonably  safe.  Whitwam  v.  Wis,  <&  Minn,  Rd,  Co,, 
58  Wis.  408 ;  Worth,  Cent,  Ry.  Co,  v.  Husson  et  al,,  101  Penn. 
1 ;  BaUau  v.  Chicago,  M,  St,  P,  R,  R.  Co,,  54  Wis.  267. 

The  plaintiflE  was  cautioned  that  the  business  which  he  un- 
dertook was  a  dangerous  one,  and  he  was  at  the  time  when  in- 
jured, on  the  train  for  the  purpose  of  learning.  Having  entered 
the  defendant's  employ  with  full  notice  of  the  risks  to  which  he 
would  be  exposed,  he  must  assume  the  hazard  himself.  Hath- 
away V.  Mich.  Cent,  Rd.  Co,,  51  Mich.  253 ;  2  Thomp.  Neg. 
976  ;  Wait  Ac.  &  Del  417,  and  cases  there  cited  ;  LB,  and  N, 
R,  Co,  V.  Jblanigan,  77  HI.  365 ;  Baldwin  v.  C,  R,  I  and  P,  R, 
Co.,  50  Iowa  680  ;  Way  v.  lU,  Cent  Rd,  Co,,AO  Iowa  341 ;  Ch, 
N,  W,  Rd,  Co,  V,  Ward,  61  111.  131 ;  Toledo,  Wabash  & 
Western  v,  Clark,  88  111.  112 ;  Chicago  &  o,  Rd,  Co,  v.  Clark, 
108  111.  113;  15  A.  &  E.  R.  Cases  261 ;  O'Eeefe  v.  Thorn,  16 
At.  Rep.  737  (Pa.) 

The  fact  that  the  plaintiff  was  a  minor  at  the  time  he  re- 
ceived the  injury,  does  not  vary  the  rule.      Gojf  v.  Norfolk 
W,  Rd,  Co,,  36  Fed.  Rep.  299 ;  Brazil  &  Chicago  Coal  Co,  v. 
Gain^  98  Ind.  287 ;  Ciriak  v.  Merchanti  Woolen  Co,,  146  Mass. 
182  ;  Buckley  v.  Ghitta  Percha  Mfg,  Co,,  113  N.  Y.  540. 

The  deadwoods  between  which  the  plaintiff's  arm  was  caught, 
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were  plainly  visible,  and  it  was  the  duty  of  the  plaintiff  to  have 
observed  them  and  avoided  the  danger.  He  is  gnilty  of  contribu- 
tory negligence  in  not  having  done  so.  2  Thomp.  Neg.  1009 ; 
Humphrey  v.  Newport  News  M.  V.  Rd,  Co,^  33  W.  Va,  135  ; 
39  A.  &  E.  E.  Cas.  363 ;  KeUey  v.  Wis.  Cent.  Ed,  Co.,  63  Wis. 
307 ;  21  A.  ife  E.  E.  Cas.  633 ;  Lothrop  v.  Fitchburg  Rd.  Co.y 
150  Mass.  423  and  cases  cited. 

Since  there  was  no  conflict  in  the  evidence,  the  question  of 
negligence  was  for  the  court.  Greenwald  v.  Marquette,  H.  &  0. 
Rd.  Co.,  41  Mich.  197  ;  8  A.  &  E.  E.  Gas.  133  ;  Smith  v.  Potter, 
46  Mich.  258 ;  Mitchell  v.  Chicago  &  G.  T.  Ry.  Co.,  51  Mich. 
236 ;  12  Am.  &  Eng.  E.  Cas.  163  ;  Humphrey  v.  Newport  News 
&  Miss.  Vol.  Co.,  33  West  Va.  135  ;  39  Am.  &  Eng.  Ry.  Cas. 
363 ;  Machin  v.  B.  &  A.  Rd.  Co.,  135  Mass.  201 ;  CiriaJc  v. 
Merchants^  Woolen  Co.,  146  Mass.  182 ;  Lothrop  v.  Fitchburg 
Rd.  Co.,  150  Mass.  423..  Hart  v.  Peters,  14  Wis.  542 ;  Spavlding 
V.  Ch.  &  N.  W.  Rd.  Co.,  33  Wis.  582-9 ;  Read  v.  Morse,  34 
Wis.  315  ;  BaUouY.  Ch.  &N.  W.  Rd.  Co.,  54  Wis.  257  ;  Kan. 
Pac.  Ry.  Co.  v.  Butts,  7  Kan.  308  ;  Fleming  v.  W,  Pa^c.  Rd.  Co.y 
49  Cal.  353  ;  Barton  v.  St.  Louis  &  Iron  M.  Rd.  Co.,  52  Mo. 
253-8 ;  Fletcher  v.  Atlantic  &c.  Rd.  Co.,  64  Mo.  484 ;  Fast 
Tenn.,  Va.  &  Qa.  Rd.  Co.  v.  Baylies,  74  Ala.  150 ;  Herring  v. 
Wilmington  &c.  Rd.  Co.,  10  Iredell  452  QS.  C.) ;  Biles  v. 
Holmes,  11  Ired.  16  (If.  C.) ;  Anderson  v.  Cape  Fear  Steamboat 
Co.,  63  N.  C.  399 ;  Grigshy  v.  Chappd,  5  Eich.  443  (S.  C.) ; 
City  of  Indianapolis  v.  Cooh,  99  Ind.  10 ;  Goshen  v.  Smith,  92 
Penn.  St.  435-8 ;  Philadelphia  &g.  Rd.  Co.  v.  Ritchie,  102 
Penn.  St.  425  ;  Johnson  v.  Hudson  Rd.  Co.,  20  N.  Y.  73 ;  Wilds 
V.  Hudson  River  Rd.  Co.,  24  K  Y.  430 ;  Fox  v.  Town  of  Glad- 
stonbury,  29  Conn.  204-8 ;  Toomey  v.  London  &c.  Ry.  Co.,  91 
E.  C.  L.  566,  571-2 ;  Randall  v.  Bait.  &  Ohio  Rd.  Co.,  109  U. 
S.  478  ;  Goodlett  v.  Louisville  &  Nash.  Rd.  Co.,  122  U.  S.  391 ; 
Latremouille  v.  Ben.  &  Rut.  R.  Co.,  63  Yt.  336-344. 


OCTOBEK,  1891.  73 


.  Jerry  Beyncdds  v.  Bostcm  &  Maine  Railroad  Company. 

TAFT,  J.  delivered  the  opinion  of  the  court. 

After  the  plaintiff  rested  in  the  opening  of  his  ease 
the  defendant  moved  for  a  verdict  upon  the  ground  that 
there  was  no  testimony  tending  to  show  that  the  defendant  was 
negligent  in  receiving  or  hauling  the  cars  which  caused  the  in- 
jury to  the  plaintiff,  nor  in  cautioning  the  plaintiff  about  the 
work  that  he  was  to  do.  The  plaintiff  claimed  to  recover  upon 
both  grounds.  The  cars  causing  the  injury  did  not  belong  to  the 
defendant,  were  not  of  its  construction,  but  came  to  it,  in  the 
course  of  its  business,  from  a  connecting  road.  It  is  diflScult  to 
see  any  distinction  between  the  liability  of  the  defendant  in  re- 
spect of  its  own  cars,  and  those  belonging  to  another  road,  coming 
to  it  for  transportation  over  its  line.  If  any  part  of  the  equip- 
ment of  a  car  is  not  safe  and  suitable  when  annexed  to  its  own 
property,  it  is  doubtful  if  the  statute  would  compel  it  to  tran- 
sport cars  belonging  to  others  equipped  in  the  same  manner. 
Conceding  that  the  statute  imposes  an  obligation  upon  the 
defendant  to  receive  and  forward  cars  coming  to  it  from  a 
connecting  line,  it  may  well  be  questioned  whether  it  could  be 
compelled  to  receive  those  dangerous  in  their  construction,  or 
deadly  in  their  use.  The  defendant  urges  that  in  addition  to  the 
obligation  imposed  upon  it  by  statute  to  receive  such  cars,  that 
nnless  it  does  so,  it  will  lose  its  through  business.  Whether 
such  would  be  the  result  is  at  least  problematical.  It  might  be 
the  means  of  compelling  connecting  roads  to  provide  their  cars 
with  suitable  equipment.  Whatever  might  be  the  result  in  re- 
spect of  a  loss  of  business,  we  know  of  no  legal  reason  for  reliev- 
ing a  company  from  liability  for  its  negligence  in  order  to  enable 
it  to  retain  its  business.  We  think  the  testimony  did  not  tend  to 
show  negligence  in  the  defendant  in  receiving  and  forwarding 
cars  equipped  with  double  deadwoods :  that  with  suitable  instruc- 
tions to  a  brakeman  double  deadwoods  are  as  safe  as  single  ones ; 
if  this  was  the  only  question  in  the  case  we  should  be  inclined  to 
affirm  the  ruling  of  the  court  below. 
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The  important  point  in  the  case  is  tlie  claim  of  tlie  plaintiff 
that  the  defendant  neglected  to  give  him  suitable  instructions  in 
regard  to  coupling  cars  equipped  with  double  deadwoods.  Upon 
this  claim,  the  testimony  of  the  plaintiff  tended  to  show  that  he 
was  employed  by  the  defendant  as  a  brakeman  upon  one  of  its 
freight  trains,  and  when  in  the  line  of  his  duty,  was  injured  in 
an  attempt  to  couple  two  cars  equipped  with  double  dead- 
woods  ;  that  freight  cars  are  equipped  with  deadwoods  either 
single  or  double ;  that  in  coupling  cars  with  single  deadwoods, 
the  latter  do  not  meet,  being  prevented  from  meeting  by  a  shoul- 
der upon  the  draw-bar,  leaving  a  space  between  them  sufficiently 
wide  for  the  brakeman  to  use  his  arm  in  handling  the  coupling 
pin.  That  with  double  deadwoods,  when  the  cars  come  together, 
the  deadwoods  meet.  That  coupling  freight  cars  is  a  very  dan- 
gerous business,  with  either  kind  of  deadwoods.  That  he  was  a 
young  man,  ignorant  of  railroad  service,  inexperienced  in  coup- 
ling cars,  and  at  the  time  of  the  accident  had  not  observed  cars 
with  double  deadwoods.  That  defendant  employed  him,  know- 
ing of  his  ignorance  and  inexperience,  put  him  at  work  as  brakeman, 
gave  him  no  instructions  as  to  coupling  cars,  save  as  to  certain  dan- 
ger from  cars  loaded  with  lumber.That  within  a  few  days  he  learned 
to  couple  cars  with  single  deadwoods,  but  that  in  his  first  attempt 
to  couple  double  deadwood  cars,  he  lost  an  arm.  That  the  man- 
ner of  coupling  the  two  kinds  was  essentially  different,  that  in 
coupling  cars  equipped  with  double  deadwoods  the  arm  and  hand 
must  be  kept  above  or  below  the  deadwoods  instead  of  between 
them  as  in  the  case  of  single  deadwoods,  as  the  double  ones  meet, 
while  the  single  ones  do  not.  Tliat  double  deadwood  cars  were 
brought  onto  the  defendant's  road  daily  in  large  numbers,  that 
one  might  reasonably  be  expected  in  any  train.  That  about  the 
sixth  day  of  this  service,  he  was  called  upon  suddenly  to  couple 
the  two  parts  of  a  train,  and  attempted  to  do  it ;  that  the  cars 
were  equipped  with  double  deadwoods,  and  he,  not  noticing  the 
difference,  made  the  attempt  in  his  usual  way ;  that  his  ai*m  was 
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caugh  at  once  and  crushed  between  the  deadwoods.  These  are  the 
main  facts  indicated  by  the  plaintiff's  testimony.  Did  lie  have 
the  right  to  have  them  submitted  to  the  jury  ? 

When  an  employer  engages  one  to  perform  a  dangerous  ser- 
vice which  requires  caution  and  the  exercise  of  peculiar  skill, 
knowing  that  he  is  without  experience  and  ignorant  of  its  dan- 
gers, it  is  the  duty  of  the  employer  to  give  the  employee  suit- 
able instructions  and  warnings,  as  to  the  dangere  he  is  likely  to 
meet  in  the  performance  of  the  services  he  is  engaged  in  and  is 
required  by  the  employer  to  perform.  The  defendant  does  not 
seriously  contend  against  this  rule,  but  insists  that  at  the  time  of 
the  accident,  it  was  using  all  reasonable  means  to  instruct  the 
plaintiff  as  to  the  duties  of  his  position,  the  dangers  of  the  work 
and  how  to  avoid  them.  But  this  very  fact  was  one  that  the 
plaintiff  had  the  right  to  have  the  jnry  pass  upon,  for  the  court 
cannot  say  as  matter  of  law  that  the  defendant  was  fuliilliiig  its 
duty  in  respect  of  instructions.  In  his  few  days  of  service  he  had 
learned  to  couple  single  deadwood  cars,  and  had  been  warned  of 
danger  from  cars  loaded  with  lumber,  but  his  testimony  tended 
to  show  that  he  had  not  been  instructed  as  to  double  deadwood 
cars,  not  even  informed  of  their  existence.  In  ^  this  respect  we 
think  it  tended  to  show  negligence  in  the  defendant  in  not  giv- 
ing him  suitable  instructions  as  to  the  manner  of  coupling  them 
and  its  dangers.  It  did  not  suffice  for  the  defendant  to  tell  the 
plaintiff,  that  he  nmst  be  careful,  that  the  business  was  highly 
dangerous ;  this  must  have  been  apparent  to  any  one  of  ordinary 
observation.  He  should  have  been  told  in  what  the  dangers  con- 
sisted and  how  to  avoid  them  and  given  suitable  instructions  as 
to  his  duties. 

The  defendant  makes  the  further  objection  that  the  accident 
was  caused  by  the  plaintiff's  own  negligence.  There  is  no  doubt 
about  the  rule  of  law  invoked  by  the  defendant  in  this  respect. 
Conceding  the  negligence  of  the  defendant,  if  that  of  the  plain- 
tiff contributed  in  the  least  defi^ree  to  the  accident  there  can  be 
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no  recovery.  But  this  was  not  a  question  for  the  court  as  the  evi- 
dence then  stood  before  it.  It  was  a  proper  question  for  the 
jury.  It  is  true  that  at  the  time  of  the  accident  the  plaintiff 
could  see  the  drawbars,  he  could  see  the  double  deadwoods,  the 
cars  were  fast  coming  together,  he  had  at  the  most  but  a  few 
seconds  to  make  any  observations  or  examine  the  appliances  for 
connecting  them.  If  it  was  apparent  to  iiim  at  the  time,  that 
the  deadwoods  would  meet  under  any  circumstances,  the  claim  of 
the  defendant  might  be  urged  with  some  force,  but  the  question 
is  was  he  negligent  in  not  observing  that  they  would  meet,  tliat 
the  draw-bars  were  so  constructed  that  they  would  be  pushed 
back  under  the  cars  so  that  the  deadwoods  would  meet.  In  all  the 
cars  which  he  had  then  handled  the  draw-bars  prevented  the  dead- 
woods  from  meeting;  he  had  but  a  few  seconds  to  observe  and 
act,  and  to  say  as  matter  of  law  that  he  was  negligent  in  not 
noticing  that  the  double  deadwoods  would  meet  is  to  hold  him  to 
a  rule  which  we  think  is  too  strict.  It  was  for  the  jury  to  say 
whether  under  all  the  circumstances  he  was  negligent.  It  is  true 
that  a  servant  assumes  the  known  and  obvious  dangers  attendant 
upon  his  entering  and  continuing  in  the  employment  in  which  he 
is  engaged,  but  this  rule  does  not  relieve  the  employer  from  the 
duty  of  giving  the  servant  suitable  instructions  as  to  the  peculiar 
dangers  of  the  service.  The  dangers  may  be  obvious  to  an  ex- 
perienced brakeman,  but  an  inexperienced  one,  or  one  with  no 
instructions  may  fail  in  perceiving  them.  The  service  is  fraught 
with  danger.  Railroad  statistics  show  that  one  brakeman  is 
killed  and  more  than  twenty  are  wounded  in  the  United  States 
daily,  in  coupling  and  uncoupling  cars ;  experts  in  the  service 
often  suffer,  much  more  the  ignorant  and  inexperienced.  The 
equipment  of  the  car  which  caused  the  plaintiff's  injury  is  appro- 
priately denominated  the  "  deadwood,"  for  whatever  gets  be- 
tween them,  is  thereafter  "  as  dead  as  a  door  nail."  A  brakeman's 
body  or  arm  is  a  frail  instrument  when  used  to  stop  a  moving 
freight  train.  A  master  must  not  expose  a  servant  ignorant  of  the 


OCTOBER,  1891.  77 


Jerry  Reynolds  v,  Boston  &  Maine  Railroad  Company. 

great  dangers  of  the  service  and  inexperienced  in  the  manner  of  per- 
forming them  even  with  his  consent  to  snch  dangers  without  instruc- 
tions and  cautions  sufficient  to  enable  him  to  do  his  work  as  safely  as 
the  circumstances  by  which  he  is  surrounded  permit,  he  exercis- 
ing reasonable  care  and  prudence  on  his  part.  An  experienced 
man  may  safely  do  a  service  involving  obvious  danger  while  cer- 
tain injury  would  follow  the  attempt  to  do  it  by  one  inexperi- 
enced or  without  instructions ;  an  inexperienced  man  may  see 
the  danger  but  be  ignorant  of  the  risk  and  of  the  manner  of  per- 
forming the  work  so  as  to  avoid  injury  therefrom.  This  case  is 
a  good  illustration  of  the  reasonableness  of  the  rule  requiring  in- 
structions and  cautions  by  a  master  of  the  hazard^  of  the  service, 
in  which  the  servant  is  engaged.  Had  the  plaintiff  been  informed 
of  double  deadwoods  and  shown  how  to  couple  cars  equipped 
with  them,  he  would  undoubtedly  have  avoided  the  injury,  the 
master  at  least  would  not  have  been  in  fault.  An  object  lesson 
of  tliirty  minutes  duration,  would  no  doubt  have  been  sufficient 
to  teach  him  the  mode  of  coupling  cars  equipped  with  double 
deadwoods  and  the  dangers  incident  thereto.  Tlie  testimony 
tending  to  show  negligence  in  the  defeudant  in  the  respect  indi- 
cated and  that  the  plaintiff  was  in  the  exercise  of  due  care,  the 
case  should  have  been  submitted  to  the  jury.  In  failing  to  do 
this  there  was  error  in  the  ruling  of  the  court  below,  for  which 
the 

Judgment  is  reversed  and  cavse  remanded. 


78  GENERAL  TERM, 


Sarah  E.  Billings  v.  Accident  Insurance  Co.  of  No.  America. 


SARAH  E.  BILONGS  v.  ACCIDENT  INSURANCE  Co. 

OF  NORTH  AMERICA. 

Life  insurcmce.    Death  by  suicide,  seme  or  insane. 

Under  a  policy  of  life  insurance  containing  a  condition  that  the  insurer 
shall  not  be  liable  if  death  results  from  "  suicide,  sane  or  rnsane,\*  there 
can  be  no  recovery  where  the  assured  takes  his  own  hfe,  although 
he  acts  in  obedience  to  an  insane  impulse  which  has  overcome  his  will. 

Assumpsit"  upon  a  policy  of  life  insurance.  Plea,  the  gener- 
al issue,  and  notice  of  special  matter.  Trial  by  jury  at  the 
March  term,  Eutland  county,  1889,  Ross,  J.,  presiding.  The 
plaintiflE  offered  certain  evidence,  as  stated,  in  the  opinion,  which 
the  court  refused  to  admit.  Thereupon  the  case  was  withdrawn 
from  the  jury  and  passed  to  supreme  court  upon  the  exception 
of  the  plaintiff  for  the  determination  of  the  question  raised  by 
this  offer,  y' 

Bromley  cfe  Clark,  and  If,  A.  Harman,  for  the  plaintiff. 

It  has  been  repeatedly  held  that  where  the  policy  excepts 
"  suicide,"  the  exception  does  not  apply  if  life  is  taken  under  an 
insane  impulse.  Breasted  v.  Farmer^ s  L,  cfe  T,  Co,,  4  Hill  73  ; 
8  N.  Y.  299  ;  Am.  L.  I.  Co.  v.  Isett,  74  Pa.  St.  176 ;  Mutual 
L.  1,  Co.  V.  Terry,  14  Wall.  580 ;  Charter  Dale  L.  I.  Co.  v. 
Rodel,  05  IT.  S.  232 ;  Manhattan  L,  I.  Co.  v.  Broughton,  109 
U.  S.  121 ;  Merritt  v.  Cotton  States  L.  I.  Co.,  55  Ga.  103  ; 
Phillips  V.  La.  E5.  L.  I.  Co.,  26  La.  Ann.  404 ;  26  Am.  Rep. 
John  Hancock  M.  L.  I.  Co.  v.  Moore,  34  Mich.  41  ; 
Shefer  v.  NatH.  L.  I.  Co.,  25  Minn.  534 ;  Conn.  Mut.  L.  L  Cq. 
V.  Oroom,  86  Pa.  St.  92  ;  Hathaway  v.  Nad.  Life  Ins.  Co.,  48 
Yt.  333 ;  Blackstone  v.  Standard  L.  dk  A.  L  Co.,  42  N.  W. 
156. 
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There  can  be  no  "  suicide  "  unless  the  taking  of  one's  own 
life  is  intentional ;  otherwise  it  is  a  mere  accident.  Pierce  v. 
Travelers  Ins.  Co,^  34  Wis.  389 ;  Bigelow  v.  Berkshire  Z.  /.  Co,^ 
93  U.  S.  284 ;  MuL  Ben.  L,  L  Co.  v.  Davies,  Ky.  Ct.  App. 
9  S.  W.  Rep.  812,  and  see  opinion  of  Earl  0.  in  65  N.  Y.  243  ; 
Accident  Ins.  Go.  v.  Grandal,  120  U.  S.  527 ;  Horn  v.  Anglo- 
Austr.  Ins.   Co.^  30  Law  Jour.  N.  S.  Ch'y.  511. 

Henry  Ballard  and  J.  C.  Baker  for  the  defendant. 

The  contract  of  insurance  expressly  provided  that  the  de- 
fendant should  not  be  liable  if  the  assured  died  by  suicide, 
whether  that  act  of  self-destruction  was  voluntary  or  prompted 
by  an  insane  impulse.  That  contract  was  a  valid  one  and  should 
be  enforced.  Bigelow^  Admx.  v.  Berkshire  L,  I  Co,^  93  U.  S. ; 
Degorza  v,  Knickerbocker  L.  I  Co,,  65  K.  Y.  232 ;  Terry 
V.  Z.  I  Co.,  82  U.  S.  236 ;  Pierce  v.  Traveler's  Ins.  Co.,  34 
Wis.  389  ;  Adkins  v.  Col.  Z.  /.  Co.,  35  Am.  Rep.  410  ;  Cooper 
V.  Mass.  Mut.  L.  I.  Co.,  102  Mass.  227. 

The  opinion  of  the  court  was  delivered  by 

T  AFT,  J.  It  is  a  condition  of  the  policy  in  question  that  it  shall 
not  cove"?  a  case  if  death  results  from  suicide,  (sane  or  insane).  It 
is  not  denied  by  the  plaintiff  but  that  the  assured  died  from  the 
effects  of  a  pistol  shot  fired  by  himself,  but  she  insists  and  offered 
testunony  to  show  that  when  the  insured  so  fired  the  shot,  his 
mind  had  become  so  dominated  and  controlled  by  an  unnatural 
impulse  to  fire  said  pistol  into  his  own  forehead  that  his  will 
could  not  resist  said  impulse,  and  that  he  did  not  voluntarily  or 
intentionally  fire  the  same,  but  in  obedience  to  such  impulse. 
That  at  the .  time  when  said  shot  was  so  fired,  deceased  had 
*'become  mentally  incapable  of  understanding  and  appreciating  the 
physical  nature  and  consequences  of  the  act  he  was  then  commit- 
ting, and  did  not  understand  or  appreciate  the  same,  and  did  not 
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then  know  nor  recognize  the  fact  that  by  so  firing  that  pistol  he 
would  take  his  own  life." 

Life  insurance  companies  long  since  inserted  in  their  con- 
tracts a  clause  of  non-liability  in  case  the  assured  died  by  "  sui- 
cide "  or  "  by  his  own  hand,"  which  couriis  have  construed  as 
synonymous  terms.  In  construing  this  clause,  courts  have  widely 
differed,  some,  notably  those  of  England,  Massachusetts  and  New 
York,  holding  that  no  recovery  can  be  had  in  case  of  self-destruc- 
tion, however  insane  the' act  of  the  assured  might  have  been,  while 
others,  including  this  court,  in  Hathaway  \.  National  Life  Ins,  Co,^ 
48  Vt.  335,  have  held  that  when  one's  reason,  and  judgment  had 
become  so  impaired,  that  his  mind  was  overthrown  and  he  could 
not  resist  the  insane  idea  that  he  must  take  his  own  life,  although 
his  mind  in  that  condition  contrived  the  means,  and  his  physical 
strength  carried  them  out  and  took  his  life,  that  such  self-destruc- 
tion did  not  void  the  policy.  After  the  decisions  holding  com- 
panies liable  in  case  of  suicide  by  the  assured  while  insane,  many 
companies  inserted  the  condition  of  non-liability  in  case  of  "sui- 
cide, sane  or  insane."  This  clause  has  been  before  the  courts  for 
construction,  and  the  decisions  generally  are,  that  a  company  is 
not  liable  if  the  assured  designedly  dies  by  his  own  hand,  i.  e.  if 
he  commits  the  act  intentionally  with  knowledge  of  its  conse- 
quences, although  unconscious  of  its  criminal  character.  This  is 
as  far  as  many  of  the  courts  have  been  required  to  go  upon  the 
facts  before  them,  but  the  question  has  arisen  in  some  instances, 
as  to  the  liability  of  the  insurer  in  case  the  assured  destroys  him- 
self in  such  an  insane  condition  as  to  be  incapable  of  understand- 
ing the  physical  nature  and  consequences  of  the  act  he  was  doing ; 
did  not  know  that  by  firing  the  pistol,  hanging  himself,  or  doing 
like  acts,  he  would  take  his  own  life.  That  the  insurer  is  liable 
in  such  cases  is  maintained  apparently,  in  Mut  B,  Z.  Ins.  Co. 
Daviea  v.  87  Ken.  541,  and  AdMns  v.  Col.  L,  Ins.  Go.^  70  Mo. 
27,  and  perhaps  some  other  cases*  We  think  the  contrary  role 
the  better  doctrine.    The  parties  contracted,  and  the  condition  is 
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expressed  in  terms  not  easily  misunderstood  ;  the  words  are  "nor 
will  it  (the  policy)  cover  death  or  injury,  resulting  from  suicide 
(sane  or  insane)."  It  is  not  contended  that  the  insured  was  in 
any  way  misled,  nor  that  the  contract  was  contrary  to  sound  mor- 
als or  public  policy.  If  the  insured  can  contract  against  hazard- 
mis  occupations,  residence  within  the  tropics  in  July  and  August, 
death  in  a  duel,  by  the  hands  of  the  law,  in  war,  or  when  intox- 
icated, why  can  they  not  limit  their  liability  in  case  of  suicide, 
felonious  or  otherwise  ?  It  is  our  duty  to  construe  the  contract 
made  by  the  parties,  not  contract  for  them.  The  better  construc- 
tion to  give  a  term  or  phrase  in  a  contract  is  the  one  according 
to  its  ordinary  and  common  meaning,  as  mankind  would  gener- 
ally understand  it.  The  defendant  evidently  was  unwilling  to 
incur  the  perils  of  insanity,  and  this  clause  limiting  its  liability 
was  inserted  for  its  protection.  It  was  a  valid  contract.  The 
defendant  had  the  right  to  say  that  it  would  not  hold  itself  re- 
sponsible for  the  a<;t8  of  the  assured,  committed  when  insane,  and 
the  question  is,  can  the  court  with  such  a  contract  before  it,  at- 
tempt to  measure  the  degrees  of  insanity.  The  construction  con- 
tended for  by  the  plaintiff  renders  the  words  "  sane  or  insane," 
immaterial,  surplusage,  of  no  force  whatever.  They  must  have 
been  inserted  for  some  purpose.  Felonious  suicide  was  not  alone 
in  the  contemplation  of  the  parties  to  the  contract.  If  it  had 
been  there  was  no  necessity  of  adding  anything  to  the  general 
words.  The  defendant  says  that  by  force  of  them  we  are  not  to 
be  liable  in  case  the  assured  dies  by  suicide,  sane  or  insane,  and 
the  only  answer  is,  it  is  true  the  assured  died  by  his  own  hand 
when  insane,  but  he  was  very  insane  in  fact  so  insane  that  when 
he  took  his  life  he  did  not  know  what  he  was  doing,  nor  the  effect 
of  his  acts.  If  we  adopt  this  construction  of  the  contract,  we 
add  to  it  an  element  not  agreed  to  by  the  parties.  If  the  death 
of  the  assured  was  caused  in  the  manner  and  under  the  circum- 
stances stated  in  the  plaintiff's  offer  of  evidence,  the  defendant  is 
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not  liable.  There  was  nothing  in  the  evidence  nor  offer  of  evi- 
dence tending  to  show  an  accidental  discharge  of  the  pistol,  nor 
that  death  resulted  from  anything  save  the  pistol  shot  fired  by 
the  assured.  We  hold  there  can  be  no  recovery  if  the  assured 
committed  the  fatal  act  otherwise  than  accidentally;  that  the 
clause  ''  suicide,  sane  or  insane,"  was  intended  to,  and  does  include 
self-destruction  irrespective  of  the  assured's  mental  condition  at 
the  time  of  the  act  which  caused  his  death.  This  is  the  better 
rale,  in  that  it  gives  effect  to  the  contract  made  by  the  parties, 
and  the  logical  conclusion  of  the  better  considered  cases. 
De  Oogorza  v.  JSkick.  Life  Ins,  Co,  65  N.  Y.  232 ;  Pierce  v. 
Trav.Ina.  Co.^  34  Wis.  389 ;  Scarth  v.  Sectcriiy  M.  L.  Society^ 
76  Iowa  346  (39  N.  W.  Rep.  658 );  Bigdow  v.  Berk.  Z.  Ins, 
Co.,  93  U.  S.  284;  6%a/wia7i  v.  Rep.  Z.  Ins,  Co.,  6  Biss  238, 
(5  Big,  L.  &  A.  Ins.  110);  RHeyv.  Hart.  Z.  cfe  A.  Ins.  Co.  25 
Fed.  Repr.  315;  Streeter  v.  West  U.  M.  Z.  A.  Soc.  65  Mich.  199. 

The  construction  of,  and  ruling  of  th^  court  upon,  the  clause 
of  the  contract  in  question  is  sustained.^ 

Under  the  agreement  of  the  parties  the  cause  is  remanded. 

Rowell,  Munson  and  Start,  JJ.  concur. 
Tyler  and  Thompson,  J  J,  dissent.       y 
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JOSEPH  A.  WING,  Admb.  v.  CHRISTOPHEE  S.  SPAULD- 
ING AND  OTHERS. 

Interpleader,     Interest  of  orator.     When  objection  may 

he  made. 

1.  A  bill  of  interpleader  will  not  lie  if  the  orator  has  any  interest  in  the 

fund. 

2.  Where  the  fimd  is  the  amount  collected  upon  a  non-negotiable  instru- 

ment which  one  of  the  defendants  gave  the  orator  to  collect  upon  the 
understanding  that  he  should  apply  whatever  was  collected  upon  her 
indebtedness  to  him,  he  has  such  an  interest  in  the  suit  that  he  can- 
not maintain  interpleader. 

8.  This  objection  may  be  urged  upon  the  coming  in  of  a  master^s  report 
after  a  trial  upon  the  merits,  when  there  has  been  no  decree  of  inter- 
pleader, and  some  of  the  defendants  have  answered  setting  up  the 
fact  of  interest  in  the  orator. 

This  was  a  bill  of  interpleader  and  was  heard  upon  the  plead- 
ings and  a  master's  report  at  the  March  term,  1891,  Washington 
connty,  Mnnson,  Chancellor,  decreed,  pro  forma,  that  the  orator 
be  discharged  upon  payment  of  the  fund  into  court,  and  that  the 
fund  belonged  to  Mrs.  Robinson/  The  defendants  Spaulding 
appeal. 

The  orator  was  the  administrator  of  Mary  A.  Spaulding,  and 
as  such  had  collected  $472,  which  was  the  fund  in  question,  upon 
a  non-negotiable  instrument  payable  to  his  intestate.  This  fund 
was  claimed  by  the  defendant,  Mrs.  Robinson,  for  the  reason  that 
Mrs.  Spaulding  had  given  the  instrument  to  her  in  her  lifetime, 
and  by  the  other  defendants  as  the  heirs  of  Mrs.  Spaulding,  who 
claimed  that,  if  the  gift  was  evar  made,  it  was  void  by  reason  of 
the  mental  incapacity  of  the  donor. 
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All  the  defendants,  except  the  Bobin^ons,  joined  in  an  an- 
swer denying  the  gift,  and  setting  forth  that  Mrs.  Kobinson  was 
indebted  to  the  orator,  and  had  put  this  instrument  into  his  hands 
to  collect  with  the  understanding  that  whatever  was  realized 
should  be  applied  on  that  indebtedness,  wherefore  this  bill  of  in- 
terpleader would  not  lie. 

The  case  was  referred  to  a  master  and  a  full  hearing  was  had 
upon  all  the  issues  of  fact  involved.  The  master  found,  among 
other  things,  that  the  orator  received  the  instrument  from  Mrs. 
Kobinson  upon  the  understanding  that  he  should  apply  what- 
ever he  collected  upon  her  indebtedness. 

J.  A.  Winff,  for.  the  orator. 

If  a  bill  of  interpleader  cannot  be  maintained,  the  defend- 
ants have  waived  their  right  to  make  that  objection  by  going  to 
a  trial  upon  the  merits.  Jffolt  v.  Daniels,  61  Vt.  89  ;  Waterman 
V.  Buck,  63  Vt.  544  ;  citing  Lincoln  v.  Murphy,  63  Vt.  278. 

W.  P.  DiUinghara  and  E,  A.  Heath,  for  the  Spauldings. 

The  orator  was  the  attorney  of  Mrs.  Robinson  in  the  col- 
lection of  this  fund,  and  he  cannot  have  a  bill  of  interpleader 
because  some  third  person  lays  claim  to  the  money  of  his  client 
in  his  hands.     Marvin  v.  Elwood,  2  Paige  Ch.  374,  375. 

Nor  as  administrator  as  between  the  heirs  of  the  estate  and 
an  adverse  claimant.  Adams  v.  Dixon,  19  Ga.  513 ;  Blvs  v. 
WaUon,  59  Miss.  619,  626. 

So  long  as  he  has  any  other  remedy  he  cannot  invoke  this. 
Oil  Run  Pei/roleum  Co.  v.  Cady,  6  W.  Va.  525 ;  Dry  Dock 
etc,,  Church  v.  Carr,  2  Barb.  60;  McDonald  v,  Allen,  37 
Wis.  108. 

Still  further,  the  orator  himself  has  such  an  interest  in  the 

-fund  that  he  cannot  maintain  the  suit.     Hoggart  v.  Cutts,  1  Cr. 

&  Ph.,  204,  Cited  in  Dan.  Ch.  PI.  and  Pr.  1753  ;  Horton  Ex'r. 

V.  Baptist  Church,  34  Vt.  313 ;  Beddl  v.  Hoffmun,  2  Paige  Ch. 
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199 ;  KUUan  v.  Trustees  of  Chttrch,  110  U.  S.  568  ;  Zincoln  v. 
a.  dk  B.  Bd.  Co.,  24  Vt.  640 ;  Hathaway  v.  F(yy,  40  Mo.  540 ; 
How.  Mch,  Co.  V.  Oifford,  66  Barb.  599 ;  Stevenson  v.  Ander- 
son, 2  Ves.  &  B.  410 ;  Mt.  HoWy  Tv/mpike  Co.  v.  Firree,  2  0. 
E.  Greene,  (N.  J.)  117, 122;  StarUng  v.  Brovm,  7  Bush.  (K  Y.) 
164 ;  Manby  v.  Bobinson,  L.  R.  4  Ch.  App.  347  ;*  Bltte  v. 
Watson,  59  Mass.  619. 

Nor  need  this  objection  be  made  by  demnrrer.  CuUen  v. 
Dawson^  24  Minn.  66  ;  Yates  v.  Tisdale,  3'  Edw.  Ch.  71 ;  Bank 
V.  Bangs,  2  Pai.  Ch.  570. 

Wing  and  Fay,  for  Mrs.  Robinson. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  This  is  a  bill  of  interpleader,  brought  to 
compel  the  defendants  to  interplead  in  respect  of  money  col- 
lected by  the  orator  on  behalf  of  the  defendant  Mrs.  Robinson 
on  a  non-negotiable  obligation  given  to  her  mother,  the  intes- 
tate, by  her  brothers,  Christopher  C.  Spaulding  and  Nathan 
R  Spaulding,  who  are  defendants,  and  who  claim  that  the 
money  belongs  to  their  mother's  estate  and  not  to  Mrs.  Robinson, 
who  claims  it  by  gift  from  her  mother  in  her  lifetime. 

The  bill  does  not  allege  that  the  orator  has  no  interest  in 
the  money,  nor  was  there  annexed  to  it  an  aflSdavit  that  the 
orator  was  not  in  collusion  with  any  of  the  defendants ;  but  no 
demurrer  was  filed.  Interpleader  was  not  decreed,  but  the  bill 
was  answered,  and  all  the  defendants  excepts  Mrs.  Robinson  and 
her  husband  alleged  interest  in  the  orator  and  collusion  by  him 
with  the  Robinsons.  The  case  was  referred  to  a  special  master 
to  ascertain  and  report  the  facts  on  the  issues  raised  by  the 
answers,  and  on  the  coming  in  of  the  report  the  case  was  set 
down  for  hearing  on  bill,  answers,  and  the  master's  report,  and 
a  decree  was  entered  that  the  orator  pay  the  money  into  court 
and  thereupon   be  discharged  from  further  liability  in  respect 
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thereof,  with  costs  to  be  paid  out  of  the  fund,  and  that  the  fund 
belonged  to  Mrs.  Robinson  and  be  paid  to  her. 

The  master  finds  that  when  tlie  orator  took  said  obligation 
from  Mrs.  Robinson  to  collect,  she  verbally  turned  it  out  to  him 
to  apply,  when  collected,  on  her  indebtedness  to  him,  and  it  is 
objiected  that  the  bill  cannot  be  maintained  because  of  such 
interest  in  the  orator. 

The  remedy  of  interpleader  is  intended  for  the  relief  of 
those  only  who  occupy  the  position  of  mere  stakeholders  and  are 
in  danger  of  being  drawn  into  a  controversy  in  which  they  have 
no  concern.  It  is,  therefore,  of  the  essence  of  an  interpleader 
suit  that  the  orator  should  be  entirely  indiflferent  between  the 
conflicting  claims,  having  no  interest  himself  in  the  fund  or  other 
thing  in  dispute.  Story's  Eq.  PI.  s.  297 ;  3  Dan.  Ch.  Pr.  &  PI. 
1754.  The  attitude  of  the  orator  in  such  a  bill  is  thus  defined 
by  Lord  Chancellor  Cottenham  in  Hoggart  v.  Cutis ^  Cr.  &  Ph. 
197 :  "  The  definition  of  interpleader  is  not,  and  cannot  be,  dis- 
puted. It  is  where  the  plaintiff  says,  *I  have  a  fund  in  my  pos- 
session in  which  I  claim  no  personal  interest  and  to  which  you, 
the  defendants,  set  up  conflicting  claims.  Pay  me  my  costs  and 
I  will  bring  the  money  into  court  and  you  shall  contest  it 
between  yourselves.' "  His  relation  to  the  controversy  must  be 
such  that  on  interpleader  decreed  he  can  step  out  of  the  case 
altogether.  When,  therefore,  the  orator  has  a  personal  interest 
in  the  fund,  his  position  is  not  one  of  indifference,  and  he  cannot 
maintain  his  bill.  And  not  only  must  he  be  disinterested  when 
he  brings  his  bill,  but  he  must  continue  to  be  disinterested — his 
position  must  be  one  of  "  continuous  impartiality." 

But  it  is  claimed  that  the  objection  of  interest  in  the  orator 
cannot  be  made  now,  but  should  have  been  made  at  an  earlier 
stage  of  the  case,  before  answer  and  trial  on  the  merits.  But  in 
the  absence  of  a  decree  of  interpleader,  we  think  the  objection 
can  be  taken  at  the  hearing.  How  it  would  be  if  such  a  decree 
had  been  made,  we  have  no  occasion  to  determine.     In  this  con- 
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Dection  it  must  be  remembered  that  interest  or  want  of  interest 
is  not  mere  formal  matter,  but  goes  to  the  very  right  of  main- 
taining the  bill. 

In  Toulmin  v.  Beid,  U  Beav.  499— S.  C.  21  L.  J.  K  S.  391 
—  Sir  «Tohn  Romily,  Master  of  the  Rolls,  held  that  it  is  open  to  a 
defendant  in  an  interpleader  suit  to  show  at  the  hearing  that  the 
case  is  not  one  proper  for  requiring  the  defendants  to  interplead, 
and  that  he  is  not  precluded  by  not  objecting  by  demurrer  nor  on 
motion  to  pay  the  money  into  court.  He  says  that  otherwise,  as- 
suming the  case  to  be  one  not  proper  for  a  bill  of  interpleader, 
the  orator  would  have  nothing  to  do  but  to  suppress  part  of  the 
facts,  or  to  mistate  them  in  such  a  way  that  the  bill  would  not  be 
demurable.  It  is  true  that  the  bill  in  that  case  was  not  dismissed, 
but  it  was  because  no  one  asked  to  have  it  dismissed.  Statham 
V.  HaU^  1  Tur.  &  Rus.  30,  was  a  bill  to  compel  the  defendants  to 
interplead  in  respect  of  a  bond  that  had  been  deposited  with  the 
plaintiff  for  safe  keeping.  On  the  part  of  some  of  the  defend- 
ants evidence  was  offered  that  plaintiff  retained  the  bond  under 
an  indemnity  from  the  other  defendants.  It  was  objected  by  the 
plaintiff  that  the  evidence  was  not  admissible,  and  in  support  of 
the  objection  it  was  argued  that  no  evidence  could  be  admitted 
on  a  bill  of  this  description  to  affect  the  plaintiff,  and  the  ques- 
tion of  indemnity  was  not  in  issue  between  the  parties.  But  the 
evidence  was  adifiitted  as  forming  a  material  feature  of  the  case, 
and  the  case  was  afterwards  argued  on  the  merits  and  the  bill 
dismissed  with  costs.  In  Yates  v.  Tisdale,  3  Edw.  Ch.  71,  the 
bill  was  answered,  and  instead  of  taking  the  usual  course  of  prac- 
tice applicable  to  bills  of  interpleader,  replications  were  filed  and 
proofs  taken,  and  the  case  fully  heard  on  the  merits.  The  Vice- 
Ohanoellor  held  it  allowable  practice  to  object  at  the  hearing  to 
the  propriety  of  filing  the  bill,  and  considered  and  adjudged  that 
question.  In  Mount  Holly,  die,  Turnpike  Co.  v.  Ferree  and 
othersy  17  N.  J.  Eq.  117,  no  demurrer  was  filed,  and  the  answers 
were  addressed  solely  to  the  question  of  right  raised  by  the  bill. 
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No  objection  was  made  as  to  the  propriety  of  the  remedy.  Evi- 
dence was  taken,  and  the  question  elaborately  discussed  on  its 
merits.  On  final  hearing  objection  was  first  made  to  the  form  of 
the  remedy.  Supposing  that  the  failure  to  file  a  demurrer  and 
the  acquiescence  of  the  defendants  had  cured  the  diflSculty  and 
that  the  rights  of  all  parties  could  be  finally  determined  by  the 
decree,  the  Chancellor  prepared  an  opinion  on  the  merits,  hold- 
ing the  right  to  be  clearly  with  the  defendant  Ferree,  but  on  re- 
flection he  became  satisfied  that  no  final  decree  of  that  character 
could  be  made,  and  that  it  was  not  a  case  for  interpleader  at  all, 
because  the  evidence  afforded  strong  ground  for  presuming  that 
there  was  collusion  between  the  complainant  and  one  of  the  de- 
fendants ;  and  for  that  reason  the  bill  was  dismissed  with  costs. 

We  hold,  therefore,  that  in  the  case  before  us  the  orator  can- 
not maintain  his  bill  because  of  his  interest  in  the  money  in  con- 
troversy. 

No  costs  in  this  court  will  be  allowed  the  defendants  Robin- 
son because  they  knew  of  the  orator's  interest  but  did  not  dis- 
close it. 

Decree  reversed  and  oatcse  remanded^  with  directions  to  dis- 
miss the  bill  with  costs  in  this  court  to  aU  the  defendants  except 
the  Robinsons,  Costs  in  the  court  below  to  be  determined  by 
thnt  Court. 
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LEAVITT  HUNT  v.  FRANCIS  B.  HAYES. 

Stcsband  and  wife.     Necessaries.     Other  means  of  support 

Infant. 

1.  A  husbaad  is  not  liable  for  necessaries  furnished  his  wife  who  is  living 

apart  from  him  for  a  justifiable  reason,  provided  she  has  adequate 
means  of  support  from  other  sources ;  and  an  ante-nuptial  agreement 
may  afford  such  means. 

2.  Whether  such  means  are  adequate  is  for  the  jury. 

3.  Dictum,  that  it  is  impossible  to  say  from  the  record  whether  the  de- 

fendant is  liable  for  necessaries  furnished  his  infant  son  who  was  liv- 
ing with  the  mother. 

General  assumpsit.  Plea,  the  general  issne.  Trial  by  jury  at 
the  December  term,  1889,  Windsor  county,  Taft,  J.,  presiding. 

The  plaintiff  was  the  father  of  the  defendant's  wife,  and 
J[)rought  this  suit  to  recover  for  necessaries  furnished  in  the  sup- 
port of  his  daughter  and  her  infant  son  who  were  residing  in  the 
plaintiff's  family.  It  was  conceded  by  the  defendant  that  the 
items  sued  for  were  necessaries,  and  that  the  wife  was  living 
apart  from  her  husband  under  such  circumstances  as  would  jus- 
tify her  in  pledging  his  credit  for  necessaries,  unless  she  was  pre- 
vented from  doing  so  by  the  fact  that  she  had  other  means  of 
support;  and  the  defendant  introduced  evidence  of  an  ante- 
nuptial agreement  by  which  it  was  provided  that  he  would  pay 
to  his  wife  the  sum  of  $2000  annually.  The  plaintiff  upon  his 
part  conceded  that  the  $2000  had  been  regularly  paid,  but  con- 
tended that  the  defendant  was  liable  for  the  support  of  his  wife 
and  infant  son  notwithstanding. 

The  court  ruled  that  the  defendant  washable  to  thes  ame  ex- 
tent and  in' the  same  manner  as  though  no  ante-nuptial  agree- 
ment had  been  made,  to  which  the  defendant  excepted. 
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Inasmuch  as  both  parties  desired  a  determination  of  this  ques- 
tion before  a  trial  was  had  upon  the  merits  of  the  case,  the  case 
was  withdrawn  from  the  jury,  and  the  defendant's  exceptions 
certified  to  the  Supreme  Court. 

The  child  referred  to  was  a  son  of  tlie  defendant,  bom  June 
7,  1888,  who  had  lived  at  the  plaintiff's  house  with  his  mother. 

Gilbert  A.  Davis  and  Dillingham  <&  Huse^  for  the  plaintiff. 

The  amount  paid  the  wife  in  virtue  of  the  ante-nuptial  agree- 
ment was  her  property,  over  which  the  husband  had  no  control. 
Imlay  v.  Huntington^  20  Conn.  146 ;  Wert  v.  Howard^  20  Conn. 
587. 

A  husband  is  bound  to  provide  for  the  support  of  his  wife 
according  to  his  station  in  life.  1  Black.  Com.  356 ;  2  Kent, 
Com.  133. 

And  the  fact  that  she  has  separate  property  does  not  affect 
the  husband's  obligation.  Sch.  Dom.  Rel.  206;  Meth.  Ep,  Oft, 
V.  Jacques^  1  Johns.  Ch.  450,  456,  458 ;  Hallahan  v.  Patterson^ 
4  Texas,  61 ;  MoLeod  v.  Boards  30  Texas  244  ;  Staple's  Appeal, 
52  Conn.  425  ;  Cunningham  v.  Reardon^  98  Mass.  538  ;  Garvey 
V.  McCue,  3  Redf.  (N.  T.)  313. 

The  ante-nuptial  agreement  does  not  relieve  the  husband 
from  this  duty.  1  Par.  Cont.  359 ;  Frost  v.  Willis,  13  Vt.  202  ; 
Bumney  v.  Keyes^  7  N.  H.  571. 

Where  the  wife  is  forced  to  leave  her  husband  by  his  mis- 
conduct, she  has  implied  authority  to  pledge  his  credit  for  nec- 
essaries. Bawling  v.  Vandyke,  3  Esp.  251 ;  1  Par.  Cont.  353  ; 
Noroross  v.  Bogers,  30  Vt.  590 ;  Brown  et  al.  v.  Mvdgett,  40 
Vt.  71. 

And  this  is  so,  although  she  has  separate  estate  of  her  own 
adequate  to  her  support.  1  Bish.  Hus.  and  Wife,  s.  894 ;  Bro. 
Dom.  Rel.  40 ;  Lamh  v.  Melins,  5  Ves.  520. 

A  wife  who  is  justified  in  living  apart  from  her  husband 
may  pledge  his  credit,  not  only  for  her  own  support,  but  also  for 
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that  of  her  infant  child.  Reynolds  v.  SweeUeVj  15  Gray  78 ; 
Rawly ns  v.  Van  Dyke^  3  Esp.  250  ;  Frost  <&  Co.  v.  WiUis^  13 
Vt.  204 ;  QiU  v.  Bead,  5  R.  I,  543  ;  Sch.  Dora.  Rel.  345 ;  Bro. 
Dora.  Rel.  40 ;  Hayden  v.  Hayden^  4  CI.  &  Fin.  323. 

William  Batchelder  and  William  E.  Johnson,  for  the 
defendant. 

The  defendant  was  not  liable  for  necessaries  furnished  his 
wife  if  she  had  a  suflScient  separate  maintenance ;  and  whether 
she  had,  was  a  question  for  the  jury.  Liddlow  v.  WiZmot^  2 
Star.  86 ;  2  Star.  Ev.  s.  700  ;  1  Par.  Cont.  362 ;  2  Smith's  Lead. 
Oas.,  Seaton  v.  Benedict^  497  ;  Clifford  v.  Laton^  3  C.  &  P.  15  ; 
Dixon  V.  HurreU^  8  C.  &  P.  717 ;  Zitson  v.  Brown,  26  Ind. 
489 ;  EUer  v.  Coidl,  99  Ind.  376 ;  Chit.  Cont.  s.  173. 

The  common-law  made  the  husband  liable  for  the  support  of 
his  wife  when  living  separate  from  him,  because  otherwise  she 
would  be  a  burden  to  the  community.     Sch.  Dom.  Rel.  s.  61. 

It  is  universally  held  that  a  wife  who  has  separate  estate 
ample  to  her  support  is  not  entitled  to  alimony,  and  this  prin- 
ciple is  analogous  to  the  one  contended  for  by  the  defendant. 
JETolmes  v.  Holmes,  4  Barb.  295  ;  Porte?'  v.  Porter,  41  Miss.  116  ; 
WhispeU  V.  WhispeU,  4  Barb.  217 ;  Wright  v.  Wright,  6  Texas  29 ; 
LaBarron  v.  LaBarron,  35  Vt.  375  ;  Smith  v.  Smith,  2  Phill. 
152;  Cooke  v.  Cooke,  Phill.  40  ;  Street  v.  Street,  Ad.  Ec.  Rep.  1 ; 
Fred  v.  Ives,  4  Har.  385. 

It  was  the  duty  of  the  defendant's  wife  to  apply  the  proceeds 
of  the  ante-nuptial  agreement  to  her  support.  Trary  v.  Booths 
et  al.,  37  Vt.  78  ;  Brown  v.  Mudgett,  40  Vt.  68 ;  Notctoss  v. 
Bodgers,  30  Vt.  588 ;  Stewart  Hus.  &  Wife,  s.  95 ;  Woodard  v. 
Barries,  43  Vt.  330. 

The  father  is  in  no  case  liable  for  the  support  of  a  minor 
child  not  living  in  his  family,  except  by  contract.  Gordon  v. 
Potter,  17  Vt.  348 ;  Vam>  Valkenburg  v.  Watson,  13  Johns.  480  ; 
Brainhridge  v.  Pickering,  2  W.  Black.  1325  ;  Hack  v.  Tolle- 
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machey  11  E.  C.  L.  296  ;  Ramsey  v.  Ramsey^  Ind.  Sup.  Ct.  Dec. 
10,  1889,  41  Alb.  L.  J.  147,  and  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

KOWELL,  J.  The  authority  of  a  wife  to  pledge  the  credit 
of  her  husband  for  necessaries  is  usually  regarded  as  a  delegated 
authority  and  not  as  an  inherent  authority  ;  and  it  is  considered 
that  if  she  binds  him  at  all  in  this  behalf  she  binds  him  only  as 
his  ae:ent.  But  this  authority  or  agency  may  be  a  presumption 
of  law  as  well  as  an  inference  of  fact ;  and  it  must  be  a  presumption 
of  law  when  an  agency  in  fact,  express  or  implied,  is  either  not 
proved  or  is  expressly  disproved,  as  is  often  the  case.  Thus,  in 
Harriaon  v.  Orady^  13  L.  T.,  K  S.,  369,  it  is  said  that  when  a 
wife  is  turned  out  of  her  home  without  the  means  of  obtaining 
necessaries,  it  is  an  irrebuttable  presumption  of  law  that  she  has 
her  husband's  authority  to  pledge  his  credit  for  necessaries ;  but 
that  when  husband  and  wife  are  cohabiting,  it  is  a  presumption 
of  fact  that  she  is  his  agent  for  ordering  articles  supplied  to  their 
establishment  that  are  suitable  to  the  station  that  he  allows  her  to 
assume,  but  that  if  they  are  not  suitable  to  that  station,  a  pre- 
sumption arises  that  she  was  not  his  agent  to  pledge  his  credit  for 
them.  So  in  Bead  v.  Legard^  6  Exch,  636,  where  a  husband 
was  made  liable  for  necessaries  supplied  to  his  wife  during  the 
period  of  his  lunacy.  Baron  Alderaoii^  says:  "If  a  wife  is 
compelled  by  her  husband's  misconduct  to  procure  necessaries  for 
herself,  as,  for  instance,  if  he  drives  her  away  from  his  house,  or 
brings  improper  persons  into  it,  so  that  no  respectable  woman 
could  live  there,  then,  according  to  the  adjudged  cases,  he  gives 
her  authority  to  pledge  his  credit  for  her  necessary  maintenance 
elsewhere,  which  means  that  the  law  gives  her  authority  by 
force  of  the  relation  of  husband  and  wife."  Baron  Martin  said 
that  this  is  the  true  foundation  of  the  liability,  namely,  that  by 
contracting  the  relation  of  marriage,  a  husband  takes  upon  him- 
self the  duty  of  supplying  his  wife  with  necessaries,  and  that  if 
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he  does  not  perform  that  duty,  either  through  his  own  fault  or 
in  consequence  of  a  misfortune  of  the  kind  in  that  case,  the  wife 
has,  by  reason  of  the  relation,  an  authority  to  procure  them  her- 
self, and  tliat  the  husband  is  responsible  for  what  is  so  supplied. 

This  doctrine  is  pretty  satisfactory ;  but  we  should  be  quite 
as  well  satisfied  to  say  that  in  such  cases  the  law  treats  the  hus- 
band just  as  though  he  had  in  fact  given  the  wife  authority ;  the 
same  as  in  the  case  of  an  implied  promise,  where  the  law  does 
not  really  go  upon  the  ground  of  a  promise,  but  treats  the  party 
just  as  though  he  had  promised  ;  and  that  is  what  is  meant  by 
an  implied  promise. 

That  a  wife,  wi'ongfully  turned  away  by  her  husband  with-  \ 
out  the  means  of  supplying  herself  with  necessaries,  may   pledge 
his  credit  for  them,  is  undeniable.     But  the  question  we  have  to 
consider  is,  whether,  when  thus  turned  away,  she  can  pledge  her  / 
husband's  credit  for  necessaries  when  she  has  an  adequate  income 
of  her  own  with  which  she  can  supply  herself. 

The  earliest  case  we  have  found  on  this  question  is  WSrr  v. 
SunUey^  1  Salk.  118,  which  is  this :  An  ordinary  working  man 
married  a  woman  of  like  condition,  and  after  cohabiting  for  some 
time  the  husband  left  her,  and  during  his  absence  the  wife  worked, 
and  this  action  being  brought  for  her  diet,  it  was  held  by  Lord  Holt 
that  the  money  she  earned  should  go  to  keep  her.  The  principle  of 
this  case  is  recognized  in  Johnston  v.  Sumner^  3  H.  &N.261, 
though  the  case  itself  is  not  referred  to.  Pollock,C.B.,  there  says:  '*If 
the  husband  turns  his  wife  away,  it  is  not  unreasonable  to  say 
she  has  an  authority  of  necessity ;  for  by  law  she  has  no  property, 
and  may  not  be  able  to  earn  her  living  :  but  we  should  hesitate  ■ 
to  say,  if  a  laboring  man  turned  his  wife  away,  she  being  capable 
of  earning  and  earning  as  much  as  he  did,  or  if  a  man  turned 
his  wife  away,  she  having  a  settlement  double  his  income  in 
amount, — that  in  such  cases  the  wife  could  bind  the  husband." 
But  a  precarious  income  is  not  enough.  Thus,  in  Thompson  v. 
Herveyy  4  Burr.  2177,  the  wife,  who  had  been  sent  adrift,  had  a 
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pension  of  £300  a  year  from  the  Crown,  granted  to  her  in  her 
own  name,  but  determinable  at  the  pleasure  of  the  Crown  ;  and 
it  was  held  that  she  could  pledge  the  husband's  credit  notwith- 
standing, for  that  tlie  pension,  being  only  a  voluntary  grace  and 
bounty  and  only  during  the  pleasure  of  the  Crown,  was  not  what 
any  creditor  of  hers  could  be  supposed  to  give  her  credit  upon. 
lAddlow  v.-  Wilmoty  2  Stark.  86,  is  much  relied  upon  by  the 
defendant  and  strongly  denied  to  be  in  point  by  the  plaintiff. 
But  we  think  it  in  point.  The  original  cause  of  the  separation, 
which  took  place  thirty  years  before  suit  brought,  did  not  appear, 
but  a  reason  for  its  continuance  did  appear,  for  the  defendant 
had  long  cohabited  with  another  woman,  by  whom  he  had  a- 
daughter  twenty-five  years  old,  consequently  the  wife  was  neces- 
sarily away  :  and  this  is  what  is  said  of  the  case  in  Johnston  v. 
Sumner.  So  it  was  not  a  case  of  separation  by  mutual  consent, 
as  clearly  appears  by  what  was  said  in  summing  up.  The  wife 
had  adequate  means  of  her  own,  but  it  does  not  appear  whence 
she  derived  them,  much  less  that  she  derived  them  from  her 
husband  by  way  of  an  allowance  on  separation,  as  is  claimed  in 
argument  to  be  the  fair  inference  from  the  facts  stated.  Nor  is 
there  anything  to  show  that  the  wife  had  forfeited  her  conjugal 
rights.  Lord  EUenhorough^  in  summing  up,  said :  "  The  first 
question  for  consideration  is,  whether  the  defendant  turned  his 
wife  out  of  doors,  or  by  the  indecency  of  his  conduct  precluded 
her  from  living  with  him,  for  then  he  was  bound  by  law  to  afford 
her  means  of  support  adequate  to  her  situation  ;  but  if  either 
from  her  husband  or  from  other  sources  she  was  possessed  of  such 
means,  the  law  gives  no  remedy  against  tlie  husband,  but  the  idea 
of  an  implied  credit  is  repelled."  And  this  is  undoubtedly  the 
law  of  England.  Blackburn,  J.,  in  Bazeley  v.  Forder,  9  B  & 
S.  599,  puts  it  thus :  **  A  wife  when  separated  from  her  husband 
in  consequence  of  misconduct  on  his  part  rendering  it  improper 
for  her  to  remain  with  liim,  is  in  the  same  position  as  if  he  turned 
her  out  of  doors,  and  is  by  law  clothed  with  power  to  pledge  his 
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credit  for  her  reasonable  expenses  according  to  her  husband's  de- 
gree, unless  she  is  in  some  other  way  supplied  with  the  means  of 
providing  them."  In  this  connection  it  is  worthy  of  remark,  if 
the  husband's  liability  when  he  turns  his  wife  away  is  put  upon 
the  ground  of  agency  arising  from  necessity,  as  many  of  the  cases 
do  put  it — EdsiUmd  v.  BurcheU^  L.R.  »3  Q.  B.  D.  432 — it  logically 
follows  that  when  there  is  no  necessity  there  can  be  no  agency,  for 
oessante  ratione  legis  cessat  ipsa  lex  ;  and  there  can  be  no  neces- 
sity when  the  wife  has  means  of  her  own  with  which  she  can 
supply  herself. 

Clifford  V.  Laton^  3  C.  &  P.  15,  is  understood  by  some  to  be 
to  the  same  effect  as  LiddUno  v.  WilmoL  Mr.  Smith  so  regards 
it  in  his  2  Lead.  Gas.  438.  It  is  so  digested  in  4  Jacob's  Fisher's 
Dig.  pi.  6041*  And  in  Johnston  v.  Sumner,  Pollock,  C.  B.,  cites 
it  in  connection  with  Liddlow  v.  Wilm^ot,  and  to  the  same  propo- 
sition. And  it  is  quite  susceptible  of  the  construction  they  give 
it,  although  it  must  be  admitted  that  as  the  cose  is  reported  in 
Carrington  &  Payne,  that  point  does  not  very  clearly  appear. 

In  Litson  v.  Brovm,  26  Ind.  489,  it  is  held  that  if  a  wife, 
living  apart  from  her  husband  for  just  cause,  has  means  of  her 
own  with  which  she  can  support  herself,  however  derived,  no 
necessity  exists  for  others  to  supply  her,  and  that  the  husband 
cannot  be  made  liable  except  on  an  express  promise  to  pay.  Mr. 
Schouler,  in  his  work  on  Husband  and  Wife,  s,  117,  seems  to  rec- 
ognize this  case  as  law,  for  he  cites  it  in  support  of  the  proposi- 
tion that  when  a  husband  by  his  misconduct  compels  his  wife  to 
live  apart  from  him,  he  is  liable  for  her  necessaries  notwithstand- 
ing his  allowance,  as  long  as  that  allowance  is  insuflScient  and 
she  has  no  proper  means  of  support.  And  we  do  not  think  that 
he  elsewhere  in  his  work  controverts  this  doctrine.  True,  he 
says  that  ante-nuptial  settlements  cannot  vary  the  terms  of  the 
conjugal  relation,  nor  add  to  nor  take  from  the  personal  rights 
and  duties  of  the  husband  and  wife.  But  he  is  speaking  gener- 
Ally,  and  without  reference  to  the  question  we  are  considering  ; 
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and  what  he  says  is  true  as  a  general  proposition,  both  in  England 
and  in  this  country.  Indeed  we  find  little  or  no  authority  in. 
this  country  opposed  to  the  view  here  taken  of  this  question. 

But  in  cases  like  the  one  before  us,  it  is  for  the  jury  to  say 
whether  the  wife  has  adequate  means  or  not  for  her  support. 

As  to  the  defendant's  liability  for  the  support  of  his  child^ 
it  does  not  appear  why  the  child  is  with  the  mothfer,  whether 
with  defendant's  consent  and  approval  or  against  his  will  and 
wishes.  It  may  be  with  her  in  a  way  to  charge  the  defendant 
for  its  support ;  but  whether  it  is  or  not  we  cannot  determine  on 
this  record.  As  to  the  law  of  the  subject,  see  RawVyna  v.  Vcm- 
dyke,  3  Esp.  250 ;  Bazdey  v.  Forder,  9  B.  &  S.  599 ;  GiU  v. 
Meady  5  R.  I.  343 ;  (73  Am.  Dec.  73) ;  Reynolds  v.  SweeUer^  15 
Gray  78.  The  case  of  Gordon  v.  Potter,  17  Vt.  348,  which 
holds  that  a  father  is  not  liable  for  necessaries  furnished  to  his 
minor  child  except  upon  his  promise,  express  or  implied,  to  pay 
for  them,  is  not  opposed  to  these  cases,  for  they  also  go  upon  the 
ground  of  an  implied  promise. 

Judgment  reversed  and  cause  remanded. 

Munson,  J.,  dissents. 
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WILLIAM  GOOD  v.  THOMAS  KNOX  AND  GEO.  K. 

EATON. 

Impeachment  of  adversary  called  cuf  witness.       Harmless  error. 
Instruction  upon  issue  not  raised.     Agency, 

1.  A  party  calling  his  adversary  as  a  witness  to  fix  a  several  liability .  upon 

his  co-defendant,  cannot  impeach  him  by  showing  former  contradic- 
tory statements,  however  it  may  be  when  the  witness  is  called  to 
^n  liability  upon  liimself . 

2.  Where  an  issue  has  been  found  in  favor  of  an  excepting  jJarty,  no  re- 

veisable  error  can  be  predicated  in  respect  of  that  issue. 

3.  The  trial  court  is  not  bound  to  instruct  the  jury  in  a  given  particular, 

even  though  that  instruction  be  a  correct  exposition  of  the  law,  unless 
the  evidence  in  the  case  requires  it. 

4.  Heldj  that  there  was  nothing  in  this  case  calling  for  an  instruction  that 

defendant  Eaton  might  be  liable  by  reason  of  having  held  Elnox  out 
to  the  world  as  his  accredited  agent. 

Assumpsit.  Plea  the  general  issue.  Trial  by  jury  at  the 
December  term,  1890,  Caledonia  county,  Tyler,  J.,  presiding. 
Verdict  against  the  defendant  Knox  for  $289.94,  and  for  the  de- 
fendant Eaton  to  recover  his  costs.     The  plaintiff  excepts. 

The  plaintiff  claimed  to  recover  a  balance  due  for  work  done 
on  a  farm  in  Kirby.  It  was  conceded  that  there  was  a  balance 
due  the  plaintiff  of  $266  and  interest.  The  defendant  Eaton 
contended  that  he  was  not  liable  to  the  plaintiff  for  the  reason 
that  he  had  never  employed  him  to  render  the  services  sued  for. 

Eaton  held  the  title  to  the  farm  on  which  the  work  was 
done.  Knox  was  his  uncle ;  and  the  claim  of  Eaton  was  that  he 
permitted  his  uncle  to  live  there,  but  assumed  no  responsibility 
as  to  the  expenses  of  carrying  it  on. 

7 
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The  plaintiff  was  originally  hired  by  Knox,  and  did  not 
claim  any  personal  contract  with  Eaton,  but  insisted  that  the  re- 
lation of  Eaton  to  the  property  was  such  that  he  was  liable. 
His  evidence  tended  to  show  that  Eaton  furnished  all  the  stock 
on  the  farm,  gave  directions  as  to  its  management,  once  received 
some  oats  raised  on  it,  and  that  "  Knox  occupied  and  run  this 
farm  as  a  sort  of  agent  of  Eaton,  but  had  a  kind  of  interest  in  it." 
What  that  interest  was  did  not  appear  except  as  above  stated. 

In  the  opening  the  plaintiff  called  Knox  as  a  witness  to  the 
point  that  he  was  the  agent  of  Eaton.  This  he  denied,  and 
thereupon  the  plaintiff  proposed  to  show  that  the  witness  had 
formerly  said  that  he  was  such  agent.  The  court  excluded  the 
testimony  and  the  plaintiff  excepted. 

The  defendant  Knox  denied  that  he  had  paid  the  plaintiff  the 
amount  of  his  debt  in  certain  wood.  Upon  this  issue  the  plain- 
tiff offered  to  show  that  the  wood  in  question  was  cut  upon  the 
Hall  lot,  and  that  one  Harris  had  a  lien  upon  it  for  its  full  value, 
and  that  this  was  known  to  the  plaintiff  when  it  was  alleged  that 
he  agreed  to  take  the  wood  in  payment.  The  evidence  was  ex- 
cluded and  the  plaintiff  excepted. 

The  evidence  tended  to  show  that  if  the  plaintiff  ever 
agreed  to  accept  the  wood  in  payment  it  was  upon  condition  that 
Knox  should  furnish  a  team  with  which  to  haul  it,  and  that  this 
had  never  been  done.  The  plaintiff  requested  the  court  to  in- 
struct the  jury  that  if  the  defendants  had  agreed  and  afterwards 
neglected  to  furnish  a  team,  the  $266  would  thereupon  become 
payable  in  money. 

The  plaintiff  further  requested  the  court  to  charge  that  upon 
the  undisputed  evidence  the  wood  belonged  to  Harris ;  and  that 
the  defendant  Eaton  might  be  liable  if  beheld  Knox  out  to  the 
world  as  his  accredited  agent,  and  this  was  known  to  the  plaintiff . 
The  court  refused  to  charge  as  above  requested,  and  the  plaintiff 
excepted. 
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Bates  cfe  May^  for  the  plaintiff. 

The  plaintiflf  should  have  been  allowed  to  show  contradictory 
statements  made  by  Knox,  for  he  was  a  party  defendant. 
Bdtchdder  v.  Kinney^  44  Vt.  150  ;  Fairchild  v.  Bascom^  35  Vt. 
398;  Stevens  v.  Beach,  12  Vt.  585. 

Harry  Blodgett,  (7.  A,  Prouty  and  Ide  <&  Quimby,  for  the 
defendant  Eaton. 

What  Knox  had  said  on  former  occasions  was  properly   ex- 
cluded.    He  was  the  plaintiffs  witness,  and   the  plaintiff  could  ' 
not  impeach  him  in  that  manner.     Cox  v.  JEdyres,  55  Vt.  24. 

The  jury  found  that  the  plaintiff  did  not  agree  to  take  his 
pay  in  wood.  Tliat  issue  having  been  found  in  favor  of  the 
plaintiff,  he  was  not  harmed  by  any  error  during  the  trial  in 
reference  to  it.  Sanborn  v.  Cole,  63  Vt.  592 ;  Currier  v.  Bobin- 
s(m!s  Est.^  61  Vt.  196 ;  Sampson  v.  Warner,  48  Vt.  257. 

There  is  nothing  in  the  exceptions  to  show  that  the  charge 
as  given  did  not  fully  cover  the  question  of  agency.  Error  will 
not  be  presumed.     Tenney  v.  Smith  cfe  Harvey,  63  Vt.  520. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  statute  provides  that  a  party  to  a  civil 
action  may  compel  an  adverse  party  to  testify  in  his  behalf  in  the 
same  manner  and  subject  to  the  same  rules  as  other  witnesses ; 
but  that  the  party  so  called. to  testify  may  be  examined  by  the 
opposite  party  under  the  rules  applicable  to  the  cross-examination 
of  witnesses.  R.  L.  1089.  Whatever  right  the  party  thus  call- 
ing his  adversary  may  have  to  impeach  him  when  he  is  called 
to  fix  liability  on  himself,  either  joint  or  several,  we  think  where 
he  is  called  to  fix  liability  on  his  co-defendant  and  not  on  him- 
self, that  in  respect  of  impeachment  he  must  be  treated  like 
other  witnesses,  or,  in  the  words  of  the  statute,  "  in  the  same 
manner  and  subject  to  the  same  rules  as  other  witnesses." 
Hence  there  was  no  error  in  excluding  inquiry  of  the  defendant 
Knox  as  to  claimed  former  contradictory  statements  by  him. 
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The  issue,  whether  plaintiff  had  been  paid  in  wood,  as  defend- 
ants claimed,  was  found  in  plaintiff's  favor ;  therefore  the  ex- 
clusion of  his  offer  to  show  that  Harris  owned  the  wood 
and  that  he  knew  it,  as  tending  to  show  that  he  did  not 
take  it  in  payment  as  claimed,  worked  no  harm,  neither  on  this 
score  nor  on  the  score  of  discrediting  the  witnesses  who  testified 
that  he  did  thus  take  it ;  for  the  jury  found  the  testimony  of  the 
witnesses  untrue  on  that  point,  and  they  were  at  liberty  on  that 
finding  to  discredit  them  on  other  points,  if  they  thought  it  did 
discredit  them. 

For  the  same  reason  the  ownership  of  the  wood  became  im- 
material, as  did  also  the  legal  effect  of  defendants'  refusal  to 
furnish  plaintiff  a  team  to  draw  it. 

The  record  contains  nothing  to  show  that  plaintiff's  contract 
of  service  was  made  with  Knox  in  the  belief  that  he  was  Eaton's 
agent  in  the  transaction,  induced  by  a  known  holding  of  him 
out  by  Eaton  as  his  agent  in  respect  of  carrying  on  the  farm  ; 
but  as  appears  by  the  exceptions  and  the  charge,  plaintiff  put  his 
case  as  against  Eaton  on  the  ground  of  a  general  agency  in  Knox 
in  respect  of  carrying  on  the  farm,  broad  enough  to  confer  au- 
thority on  him  to  hire  help  thereon  on  Eaton's  account.  There- 
fore the  case  did  not  present  an  aspect  of  agency  by  holding  out 
and  accrediting  as  such  to  plaintiff's  knowledge  and  belief,  and 
so  it  was  not  error  to  refuse  to  put  it  to  the  jury  in  that  aspect. 

Judgment  affinned. 
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STATE  V.  HIAL  MATHERS. 

Evidence.     Letter  from   hxisband   to  wife  admisaible  against 

husband. 

1.  Writings  offered  as  evidence  will  not  be  excluded  because  they  were 
.     improperly  obtained. 

2.  The  respondent  wrote  a  criminatory  letter  to  his  wife  and  intrusted  it  to 

his  daughter  for  delivery.    It  was  taken  from  her  pocket  and  offered 
in  evidence.    J7e2d,  admissible. 

Indictment  for  an  assault  with  intent  to  commit  rape.  Trial 
by  jury  at  the  December  term,  1890,  Bennington  county,  Taft, 
J.,  presiding.  Verdict,  guilty.  The  respondent  excepted.  The 
case  appears  in  the  opinion. 

W.  B.  Sheldon,  for  the  respondent. 

Husband  and  wife  are  excluded  from  the  privillege  of  testi- 
fying for  or  against  each  other  as  a  matter  of  public  policy.  1 
Phil.  Ev.  78;  1  Best  Ev.  s.  175;  Stein  v.  Bovrman,  13  Pet.  223, 
Barker  v.  Dixiej  Cas.  temp.  Hardw.  264;  Bently  v.  Cook,  3 
Doug.  422.  2  Kent.  Com.  179,  180;  Com.  v.  Marsh,  10  Pick.  57; 
Robins  v.  King,  2  Leigh,  142,  144;  Snyder  v.  Snyder,  6  Binn. 
488;  Corse  v.  Patterson,  6  Hur.  &  J.  153 ;  Barbat  v.  Allen, 
7  Exch.  609. 

For  the  same  reason  communications  between  husband  and 
wife  are  privileged.  1  Greenl.  Ev.  s.  254;  2  Best  Ev.,  975,  s.  586 ; 
Goodright  dk  Stevens  v.  Moss,  Cowp.  594;  Anderson  v. 
Anderson,  9  Kans.  112;  3  Crim.  Law  Mag.  154-173;  2  Steph.; 
Nisi  Prius,  1758-1763;  Begina  v.  Pamenter,  12  Cox's  Crim.  Cas. 
177;  Bowman  v.  Patrick,  32  Fed.  Kep.  368;  2  Smith's  Lead. 
Cas.  6. 105;  Hick^s  Est  v.  Blanchard,  60  Yt.  677;  Begina  v. 
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PamerUer^  supra;  Bdbo  v.  Bryaon^  21  Ark.  387 ;  WUson  v. 
Troup^  7  Johns.  25;  U,  S.  v.  Six  Lots^f  Chround^  1  Woods,  234; 
Dreier  v.  Conn.  Life  Ins.  Co.^  24  Fed.  Rep.  670;  People  v. 
AtJdnsony  40  Cal.  284;  CommonweaUh  v.  Moyer^  15  Phil.  397; 
Hemenway  v.  Smithy  28  Vt.  707. 

6\  /T.  McLson^  State's  Attorney,  for  the  State. 

Communications  between  husband  and  wife  that  are  over- 
heard by,  or  fall  into  the  hands  of  third  persons,  are  not  privi- 
leged. State  V.  Center^  35  Vt.  378 ;  Commonwealth  v.  Griffin^ 
110  Mass.  181. 

Nor  in  this  case  is  it  material  how  the  letter  was  obtained. 
1  Greenl.  Ev.  s.  254. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  prisoner,  being  in  jail  on  a  charge  of 
assault  and  battery  with  intent  to  commit  rape,  wrote  a  crim- 
inatory letter  to  his  wife,  intended  for  her  alone,  and  gave  it 
unsealed  to  one  of  his  daughters  to  hand  to  her;  but  before 
delivery  it  was  taken  from  that  daughter's  pocket  by  another 
daughter,  and  produced  at  the  trial  by  the  prosecution  and 
offered  in  evidence.  The  prisoner  objected  to  its  admission, 
for  that  it  was  a  confidential  communication  and  therefore  privi- 
leged.    But  it  was  admitted,  to  which  he  excepted. 

Conceding,  without  deciding,  that  the  letter  was  a  privi- 
leged communication  in  the  hands  of  the  daughter  to  whom  it 
was  given,  and  conceding  that  it  would  have  been  a  privileged 
communication  in  the  hands  of  the  wife,  yet  this  was  not  a  rea- 
son for  excluding  it,  coming  into  the  possession  of  the  prosecu- 
tion as  it  did.  When  papers  are  offered  in  evidence,  the  court 
can  take  no  notice  of  how  they  were  obtained,  whether  legally 
or  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral 
issue  to  try  that  question.  1  Greenl,  Ev.  s.  254a;  1  Whart.  Ev. 
s.  586.     Thus,  in  Jordon  v.  Lewis^  H.  13  G^o.  2,  B.  R.,  reported 
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in  note  to  LegaU  v.  ToUervey^  14  East,  302,  a  copy  of  an  indict- 
ment obtained  without  antliority  was  held  not  to  be  inadmissible 
for  that  reason ;  and  Lee^  0.  J.,  said  that  the  court  could  not 
notice  the  manner  in  which  it  was  obtained.  This  case  was  fol- 
lowed in  LegaU  v.  ToUervey^  and  a  record  of  the  Quarter  Ses- 
sions, produced  without  authority,  held  admissible  notwithstand- 
ing. These  cases  were  approved  and  followed  in  Oommonwealth 
V.  Dana,  2  Met.  329,  337. 

In  IZoyd  v.  Motstyn,  10  M.  &  W.  478,  the  bond  in  suit  was 
in  possession  of  W.,  who  held  it  as  the  representative  of  a  former 
attorney  of  the  obligors,  and  was  himself  the  defendant's  gen- 
eral attorney,  though  not  his  attorney  of  record  in  the  action, 
and  who  had  undertaken  to  produce  the  bond  at  the  trial  if  the 
judge  should  think  he  was  bound  to  do  so.  Before  the  assizes 
the  bond  had  been  sent  by  W.  to  the  defendant's  attorney  in  the 
action,  in  London,  for  the  purpose  of  inspection  and  admission 
under  a  judge's  order,  and  the  plaintiff's  attorney  had  there  taken 
a  correct  copy  of  it.  At  the  trial  W.  had  the  bond  in  court, 
but  objected  to  produce  it  on  the  ground  of  privilege,  and  the 
objection  was  allowed.  The  plaintiff  then  tendered  in  evidence 
said  copy  of  the  bond.-  The  defendant  objected  that  the  bond 
having  been  in  the  confidential  custody  of  W.,  a  copy  so 
obtained  could  not  be  used  in  evidence ;  and  Fisher  v.  Ileming, 
1  Phil.  Ev.  147,  was  relied  upon  as  authority.  But  Baron  Parlce 
said  he  had  always  doubted  that  case,  and  Lord  Ahinger  said  it 
was  impossible  to  say  that  the  copy  was  not  evidence.  * 

In  State  v.  Buffington,  20  Kan.  599  (27  Am.  Rep.  193),  a 
letter,  written  by  the  defendant  to  his  wife  and  sent  to  her  by 
mail,  was  taken  from  the  post-office  by  the  prosecuting  witness  and 
handed  to  the  wife,  who  read  it  and  handed  it  back  to  the  wit- 
ness, who  furnished  it  to  the  prosecuting  officer  to  be  read  in  evi- 
dence. There  was  no  testimony  tending  to  show  that  when 
offered  in  evidence  it  was  in  the  custody  or  control  of  any  one 
except  the  witness  and  the  prosecuting  attorney.     Its  admission 
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was  objected  to  on  the  ground  of  privilege,  but  the  court  held  it 
admissible  by  reason  of  the  circumstances  in  which  it  was 
produced. 

Msceptions  not  sustained  and  judgment  on  verdict. 
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W.  A.  PAINE  V.  HAMILTON  WEBSTER. 

Waiver  of  exception  hy  putting  in  further  evidence  /     hy  not 

urging  same  before  Supreme  Court 

1.  "Where  a  party,  after  having  excepted  to  the  action  of  the  court  in  over- 

ruling his  motion  for  a  verdict  upon  the  evidence,  puts  in  further 
testimony,  he  thereby  waives*  the  exception. 

2.  Exceptions  taken  on  the  trial  below  but  not  urged  by  the  exceptant  in 

this  court,  were  not  considered. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at  the 
September  term,  Washington  county,  1890,  Munson,  J.,  pre- 
siding. Verdict  and  judgment  for  the  defendant.  The  plaintiff 
excepts. 

W.  A.  <6  O,  B,  Boyce^  for  the  plaintiff. 

F,  L,  Laird^  for  the  defendant. 

By  putting  in  further  evidence  the  plaintiff  waived  his  ex- 
ception to  the  refusal  of  the  court  to  direct  a  verdict.  Latre- 
mouille^  Admr.^  v.  Bennington  db  Rutland  By,  Co,^  63  Yt.  336. 

The  opinion  of  the  Court  was  delivered  by 

ROWELL,  J.  This  is  assumpsit  on  an  acceptance.  Plain- 
tiff produced  the  draft,  proved  the  acceptance  and  demand  and 
notice,  and  rested. 

Defendant  offered  to  show  fraud  and  want  of  consideration, 
claiming  that  on  such  showing  the  plaintiff  would  have  to  show 
that  he  was  an  innocent  purchaser  for  value.  The  testimony  was 
admitted,  to  which  plaintiff  excepted. 

At  the  close  of  defendant's  testimony,  plaintiff  moved  for  a 
verdict  in  his  favor,  for  that  the  defendant  had  not  established 
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fraud  nor  want  of  consideration  nor  connected  the  plaintiff  with 
any  of  the  proceedings  of  the  drawers,  which  motion  was  over- 
ruled and  plaintiff  excepted.  After  this  further  testimony  was 
introduced  by  both  parties. 

By  putting  in  further  testimony,  plaintiff  waived  his  ex- 
ception to  the  overruling  of  his  motion.  Latremouille  v.  Ben- 
nington dk  RuUomd  Railway  Co.^  63  Vt.  336. 

No  point  is  made  in  plaintiff's  brief  on  the  admission  of 
evidence  to  show  fraud  and  want  of  consideration,  nor  as  to  the 
admission  of  certain  letters,  postal-cards,  telegrams,  and  other 
written  or  printed  instruments  relating  to  defendant's  dealings 
with  the  drawers,  to  the  admission  of  which  plaintiff  excepted, 
hcBce  we  have  no  occasion  to  consider  those  questions. 

Jxidgment  affirmed. 
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WORTHIKGTON  v.  CENTRAL  VT.  R.R.  CO. 

Negligence,  when  question  of  law.  Being  upon  the  platform  of 
moving  car,  when  negligence.  Practice.  Submitting  issue 
not  made  h/  evidence. 

1.  Negligence  is  ordinarily  a  mixed  question  of  law  and  fact ;  but  when 

the  facts  are  not  in  dispute  and  only  one  inference  can  be  drawn  from 
those  facts  by  a  reasonable  man,  it  becomes  purely  a  question  of 
law. 

2.  For  a  passenger  to  be  upon  the  platform  of  a  rapidly  moving  steam-car 

is,  as  matter  of  law,  prima  facie  negligence,  and  no  recovery  can  be 
had  for  an  injury  which  was  contributed  to  by  the  fact  of  his  being 
in  that  position,  unless  his  presence  there  was  excused  by  the  occa- 
sion. 

3.  That  all  the  seats  in  the  car  are  occupied,  and  the  aisles  crowded  to  that 

extent  that  the  position  of  the  passenger,  standing  in  the  aisle,  is  one 
of  **  positive  discomfort  to  himself  and  evident  annoyance  to  others," 
does  not  excuse  a  passenger  from  going  upon  the  platform  voluntarily 
and  remaining  there  while  the  train  is  in  rapid  motion. 

4.  The  supreme  court  in  reversing  a  case  for  that  the  trial  court  ought, 

upon  the  evidence,  to  have  directed  a  verdict  for  the  defendant,  will 
remand  it  for  a  new  trial. 

5.  It  ia  error  to  submit  an  issue  to  the  jury  which  there  is  no  evidence 

tending  to  maintain. 

This  was  an  action  on  the  case  for  the  negligence  of  the  de- 
fendant. Plea,  the  general  issue.  Trial  by  jury  at  the  March 
term,  1890,  Rutland  county,  Munson,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.     Exceptions  by  the  defendant. 

The  plaintiff  was  injured  by  falling  from  the  platform  of 
one  of  the  defendant's  cars  while  the  train  was  in  motion.  The 
train  was  an  excursion  train  which  had  left  Rutland  on  the  morn- 
ing of  the  accident,  and  was  to  run  to  Burlington.     The  accident 
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occurred  a  few  miles  beyond  Middlebury.  The  day  was  pleasant 
and  the  excursion  was  unusually  large.  The  plaintiff  took  the 
train  at  Rutland,  where  there  was  ample  room,  and  where  he  ob- 
tained a  seat  with  his  wife  and  family.  This  seat  he  continued 
to  occupy  until  after  the  train  left  Middlebury.  At  the  interven- 
ing stations  between  Rutland  and  Middlebury,  the  cars  filled  up  so 
that  on  leaving  Middlebury  they  were  badly  overloaded.  The 
evidence  of  the  plaintiff  tended  to  show  that  the  seats  in  all  the 
cars  were  occupied,  and  that  many  people  were  standing  upon 
the  platforms  and  in  the  aisles.  After  the  train  left  Middlebury, 
the  plaintiff  gave  his  seat  to  a  lady  who  was  standing  beside  him 
in  the  aisle  and  stood  up  in  her  place.  After  standing  there  for 
a  few  moments,  he  went  out  and  took  his  stand  upon  the  forward 
platform  of  the  car  next  behind  the  one  in  which  he  had  been 
riding,  standing  either  upon  the  platform  or  upon  the  stpp,  he 
did  not  clearly  remember  which,  with  his  back  towards  the 
car,  and  holding  on  by  the  iron  rod  behind  him.  While  in  this 
position  he  was  either  thrown  or  fell  from  the  car.  Both  the  plat- 
forms were  filled  with  people,  no  one  of  whom  saw  him  when  he 
began  to  fall,  and  only  one  of  whom  saw  him  after  he  was  free 
from  the  car.  No  one  else  was  injured  during  the  trip.  The 
plaintiff  could  not  remember  how  he  happened  to  fall. 

With  reference  to  how  he  happened  to  be  upon  the  plat- 
form, the  plaintiff  testified  that  the  car  in  which  he  was  riding 
was  crowded,  that  the  seats  were  all  full,  that  the  aisle  was  full, 
and  that  some  persons  were  standing  upon  the  platform.  After 
giving  his  seat  to  the  lady  he  stood  for  a  few  moments  in  the 
aisle,  but  the  motion  of  the  train  was  such  that  he  was  thrown 
and  jostled  against  other  persons  standing  near  him  in  the  aisle, 
most  of  whom  were  ladies,  to  such  an  extent  as  to  render  his  posi- 
tion there  one  of  discomfort  to  himself  and  evident  annoyance 
to  others.  Thereupon  it  occurred  to  him  that  he  would  go  into 
the  smoking-car  and  endeavor  to  obtain  a  seat  there.  For  this 
purpose  he  left  the  place  where  he  was  standing,  passed  out  upon 
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and  across  the  rear  platform  of  that  car  and  on  to  the  forward 
platform  of  the  next  car.  Arriving  there  the  car  was  so  crowded 
that  it  became  evident  to  him  that  it  would  do  no  good  to  go  any 
further,  and  he  accordingly  took  up  the  position  which  he  was  oc- 
cupying when  injured,  thinking  that  he  would  remain  tliere  for 
a  short  time  and  then  return  to  liis  former  position  inside  the  car. 

The  defendant  claimed  that  by  the  plaintiffs  own  testhnony 
he  had  voluntarily  left  his  position  in  the  car  and  gone  out  and 
remained  upon  the  platform  without  any  sufficient  excuse,  and 
for  that  reason  moved  the  court  to  direct  a  verdict  in  its  favor. 
This  the  court  declined  to  do,  and  the  defendant  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury  that 
if  the  plaintiff  having  standing  room  inside  the  car,  voluntarily 
went  upon  the  platform  and  remained  there,  and  was  subse- 
quently injured  by  reason  of  being  there,  he  could  not  recover. 
This  the  court  declined  to  do,  but  did  instruct  the  jury  upon  that 
branch  of  the  case  as  follows  : 

"  The  claim  is  that  the  passages  of  the  different  cars  were 
entirely  filled,  and  that  the  platforms  of  the  cars  were  also  filled, 
women  as  well  as  men  standing  upon  them.  The  plaintiff  claims 
that  the  passage  where  he  stood  after  giving  up  his  seat  was 
crowded,  and  that  most  of  those  in  his  vicinity  were  ladies ;  that 
the  swaying  and  jolting  of  the  train  was  such  that  his  position 
was  one  of  discomfort  to  himself  and  of  evident  annoyance  and 
discomfort  to  others ;  and  that  in  consequence  of  this  he  con- 
cluded to  go  to  the  smoking-car. 

"  If  the  position  of  the  plaintiff  while  standing  in  the  pas- 
sageway, after  giving  up  his  seat,  was  one  of  realand  positive 
discomfort,  you  are  not  precluded  from  finding  that  he  was  justi- 
fied  in  going  out  upon  the  platform  with  a  view  to  reaching  the 
smoker,  if  he  could  do  so  without  running  greater  risk  than  a^ 
man  of  ordinary  prudence  would  have  taken  under  like  circum- 
stances. If  after  getting  upon  the  platform  he  found  the  oppo- 
site platform  so  crowdea  that  it  was  impracticable  to  get  into  the 
next  car,  and  the  situation  was  such  that  he  could  not  return  to 
and  occupy  the  place  he  had  left  without  real  and  positive  dis- 
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comfort,  you  are  not  precluded  from  finding  that  he  was  justified 
in  remaining  upon  the  platform,  if  he  could  do  so  without  run- 
ning greater  risk  than  a  man  of  ordinary  prudence  would  liave 
taken  under  like  circumstances. 

'^  Ordinarily  a  person  who  went  upon  the  platform  to  stand, 
or  who  undertook  to  pass  from  car  to  car  while  the  train  was  in 
motion,  could  not  recover.  But  in  view  of  the  crowded  condi- 
tion of  this  train,  the  shifting  movement  and  varying  pressure 
incident  to  such  a  crowd,  and  the  necessity  of  the  platform's 
being  occupied  by  some  part  of  the  passengers,  we  do  not  hold 
that  it  was  necessarily  negligent  for  the  plaintiff  to  be  upon  the 
platform.  It  is  left  for  you  to  determine  whether  there  was 
negligence  on  the  part  of  the  plaintiff  in  going  to  and  standing 
upon  the  platform  under  the  circumstances  shown. 

^*  But  if  the  plaintiff,  after  giving  up  his  seat  and  standing 
a  while  in  the  passage,  went  out  upon  the  platform  without  any 
reasonable  ground  for  so  doing,  as  tested  by  the  rule  just  stated, 
but  merely  because  he  preferred  to  ride  upon  the  platform  rather 
than  stand  in  the  passage  inside,  he  was  guilty  of  contributory 
negligence,  and  cannot  recover." 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
as  requested  and  to  the  charge  as  above  given. 

It  appeared  that  the  train  was  equipped  with  the  automatic 
air-brake,  and  there  was  no  evidence  tending  to  show  that  the 
brake  did  not  work  properly,  nor  that  the  train  was  not  properly 
operated,  save  that  the  speed  was  too  high.  The  plaintiff  did 
not  claim  in  his  declaration  nor  in  the  opening  of  his  case,  that 
there  was  any  deficiency  in  tlie  number  of  brakemen,  nor  that  if 
there  was,  this  fact  did  nor  could  have  contributed  to  his  injury. 
The  defendant  introduced  the  conductor  as  a  witness,  and  upon 
his  cross-examination  it  came  out  that  he  had  only  two  brakemen 
with  him.  In  the  argument  the  plaintiff  claimed  that  this  was 
gross  negligence,  and  requested  the  court  to  instruct  the  jury 
upon  that  point,  and  the  court  did  submit  that  question  to  the 
jury  in  the  following  language: 

"  It  was  the  duty  of  the  company  to  send  with  this  train 
enough  men  for  the  proper  control  and  management  of  the  train, 
in  view  of  the  number  of  cars  it  contained  and  the  load  it  was 
expected  to  carry.     In  considering  the  question  whether  the  de- 
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fendant  was  negligent  in  the  operation  of  this  train,  you  may 
take  into  account  the  crowded  condition  of  the  cars,  the  fact 
that  the  platforms  were  filled,  the  number  of  men  provided,  and 
their  general  conduct  in  the  management  of  the  tram." 

To  this  the  defendant  excepted.  No  exception  was  taken  to 
the  argument,  and  no  question  made  upon  the  pleadings ;  and 
the  defendant  as  well  as  the  plaintiff  discussed  this  point  to  the 

C.  A.  Proutj/j  for  the  defendant. 

To  be  upon  tlie  platform  of  a  moving  car  is,  as  a  matter  of 
law,  negligence,  and  a  plaintiff  injured  by  reason  of  being  there 
cannot  recover,  unless  properly  there ;  and  he  cannot  properly  be 
there,  save  as  a  matter  of  necessity.  Taylor  v.  Danville^  etc., 
Hd.  Co.,  10  Brad.  {111.)  311;  Secor  y.  T.  P.  W.  Py.  Co.,  10 
Fed.  Rep. ;  HicJcsy  v.  Boston  dk  Lowell  Rd.  Co.,  14  Allen  419 ; 
2  Wood's  Ry.  Law,  308  ;  Quinn  v.  Illinois  Central  Rd.  Co.,  61 
111.  495;  Chicago  N.  W.  Rd.  Co.  v.  CarroU,  6  Brad.  (111.)  201; 
Camden  dk  Atlantic  Rd.  Co.  v.  Hoosey,  99  Penn.  St.  492. 

There  was  no  evidence  in  this  case  which  fairly  tended  to 
show  that  the  plaintiff  was  necessarily  upon  the  platform,  and  it 
appears  that  his  injury  was  occasioned  by  reason  of  his  having 
been  there.  Hence  the  court  should  have  directed  a  verdict  for 
the  defendant.  Pat.  Ry.  Ac.  Law  448  ;  Jackson  v.  Metropolitan 
Ry,,  3  App.  Cas.  193 ;  Toomey  v.  L.  B.  cfe  S.  C  Ry.,  91  E.  C. 
L.  149;  Pleasants  v.  Fant,  22  Wall.  121  ;  Herbert  v.  Butler,  97 
U.  S.  319 ;  Randall  v.  B.  cfe  0.  Rd.  Co.,  109  U.  S.  478  ;  Ada^ns 
Ex.  Co.  V.  Sharpliss,  77  Penn.  St.  522 ;  Camden  cfc  Atlantic 
Rd.  Co.  V.  Roosey,  99  Penn.  St.  434. 

The  evidence  in  the  case  did  not  tend  to  show,  that  the  in- 
jury of  the  pliaintiff  was  in  any  way  occasioned,  or  contributed 
to,  by  the  fact  that  there  were  only  two  brakemen  upon  the 
train.  It  was  therefore  error  for  the  court  to  submit  that  issue 
to  the  jury.       Mack  v.  Snider,  1  Aik.  104 ;   Barron  v.  Fay,  38 
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Vt.  705 ;  Black  v.  Brooklyn  City  Ry.  Co.,  108  N.  Y.  640 ;  15 
N.  E.  Rep.  389 ;  Waddmgham  v.  Hulett,  (Mo.)  5  S.  W.  Rep. 
505 ;  Gulf  C  dk  S.  F,  Rd,   Co.  v.  Blohn,  73  Texas,  637. 

Geo.  E.  Lawrence,  for  the  plaintiff. 

The  question  of  negligence  is  for  the  jury,   even   when  the 
facts  are  undisputed.     Fassett  v.  Roxbury,  55  Vt.  555. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  defend- 
ant was  negligent  in  running  its  train  at  a  high  rate  of  speed, 
and  in  overcrowding  its  cars,  and  these  issues  were  properly 
submitted  to  the  jury.  Taylor  v.  Day,  16  Vt.  566  ;  Vinter  v. 
Schwab,  32  Vt.  612 ;  Barher  v.  Essex,  27  Vt.  62;  HUl  v.  New 
Haven,  37  Vt.  501 ;  Rogers  v.  Swanton,  54  Vt.  585  ;  Fassett  v. 
Roxhury,  55  Vt.  552 ;  Stackers  v.  Ry.  Co.,  79  N.  Y.  464 ;  Bea<;h 
Cont.  Neg.  451 ;  Sh.  &  R.  Neg.,  ss.  54,  495  and  cases  there  cited ; 
Wood's  Brown  Carriers,  s.  476,  and  cases  cited ;  Hadley  v.  CrosSy 
34  Vt.  588 ;  Ry.  v.  Weans,  8  A.  &  E.  Ry.  Ca.  399  and  note  ; 
Bemis  v.  Ry.  Co.,  42  Vt.  378 ;  L.  db  N.  Ry.  Co.  v.  EeUey,  13 
A.  &  E.  Ry.  l',T.C.  Ry.  Co.  v.Higgs,  34  A.  &  E.  Ry.  Ca.  529; 
Cleveland  etc.,  Ry.  v.  Newell^  %  A.  &E.  Ry.  Ca  377;  Louis- 
viUe,  etc,  Ry.  v.  Jones,  28  A.  &  E.  Ry.  Ca.  170;  T.  dk  P.  Ry. 
Co.  V.  Uamilton,  26  A.  &  E.  Ry.  Ca.  182 ;  Central  Ry.  v.  San- 
ders, 27  A.  &  E.  Ry.  Ca.  300 ;  Frick  v.  Ry.  Co.  8  A.  &  E.  Ry. 
Ca.  290 ;  Nutter  v.  Boston  <fc  Maine,  60  K  H.  483. 

The  fact  that  the  plaintiff  was  upon  the  platform,  does  not 
bar  his  recovery  if  he  was  properly  there.  In  this  case  his 
presence  there  was  excused  by  the  overcrowded  condition  of  the 
cars.  '  Willis  v.  Ry.  Co.,  34  N.  Y.,  6  70 ;  Werle  v.  Long  Island 
Ry.  Co.,  98  N.  Y.  650 ;  Dewire  v.  Ry.  Co.,  148  Mass.  343 ; 
Treai  y.  B  <&  L.  Ry.  Co.,  131  Mass.  371 ;  Zemp  v.  Wilmington, 
etc.,  Ry.  Co.,  9  Rich.  84  ;  Oerstle  v.  U.  P.  Ry.  Co.,  23  Mo.  App. 
361  \  L.dkN.  Ry.  Co.  v.  Kelley,  13  A.  &  E.  Ry.  Ca.  1. 

The  defendant  was  bound  to  take  notice  of  the  fact  that  the 
plaintiff  was  upon  the  platform,  and  to  moderate  the  speed  of 
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its  train  accordingly.  If  it  did  not  do  so,  its  negligence  was 
subsequent  to  the  negligence  of  the  plaintiff,  and  the  plaintiff 
may  recover,  even  though  his  previous  negligence  contributed  to 
the  injury.  Davies  v.  Mann^  10  M.  &  W.,  546  ;  Trow  v.  Vt 
.  Gent  Rd.  Co.^  24  Vt.  495 ;  Colchester  v.  Brooke,  53  E.  0.  L.  376  ; 
S.  C,  1  Smith's  Lead  Ca.  312 ;  Hays  v.  St,  Qy.  Co.,  34  A.  &  E. 
Ry.  Ca.  97  ;  Eell^  v.  Union  Co.,  35  A.  &  E.  Ry.  Ca.  366  ;  WilJr 
iams  No.  Pac.  Ry.  Co..,  11  A.  &  E.  Ry.  Ca.  421 ;  Kean  v. 
Baltimore  Ry.,  19  A.  &  E.  Ry.  Ca .  321 ;  Sweigert  v.  Ry.  Co.,  9 
A.  &  E.  Ry.  Ca.  322 ;  Beems  v.  Chicago,  etc.,  Ry.y  6  A.  &  E. 
Ry.  Ca.  222 ;  Romick  v.  Ry.  Co.,  15  A.  &  E.  Ry.  Ca.  288 ;  Mary- 
land, etc.,  Ry.  Co.  v.  Newhem,  19  A.  &  E.  Ry.  Ca.  266,  and  nu- 
merous cases  there  cited. 

The  defendant  discussed  to  the  jury  the  issue  as  to  whetlier 
there  were  sufficient  brakemen  upon  tlie  train,  and  cannot  now 
object  to  the  instruction  of  the  court  upon  that  point.  Rollins 
V.  Chalmers,  51  Vt.  592 ;  Paige  v.  Smith,  13  Vt.  251 ;  Porter 
V.  Gile,  44  Vt.  520. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  If,  as  matter  of  law,  it  was  primal  facie 
negligence  for  tlie  plaintiff  to  be  riding  on  the  platform  or  the 
steps,  as  shown  by  the  case,  and  if  his  riding  there  contributed 
to  his  injury,  then  the  burden  was  on  him  to  show  that  he  was 
riding  there  for  a  reason  that  freed  him  from  the  imputation 
of  negligence  ;  and  if  the  testimony  did  not  tend  to  show  such 
reason,  he  had  no  case  for  the  jury,  and  the  court  should  have 
directed  a  verdict  against  him. 

It  is  sometimes  said  that  when  the  facts  are  conceded  or 
undisputed,  the  question  of  negligence  is  for  the  court  and  not 
for  the  jury.  But  this  must  not  be  taken  in  its  broadest  sense 
and  as  universally  true,  but  with  limitation.  When  the  law  pre- 
scribes what  shall  constitute  negligence,  or  when  the  act  relied 

8 


114  GENERAL  TERM, 


Worthington  r.  Central  Vt.  R.  R.  Co. 


upon  to  show  negligence  is  isolated,  then  negligence  becomes  a 
question  of  law. 

But  wlien  the  standard  of  negligence  is  not  prescribed,  and 
there  is  a  combination  of  facts  and  circumstances  relied  upon  to 
show  negligence,  the  question  becomes  one  of  law  only  when 
those  facts  and  circumstances*are  so  decisive  one  way  oi*  the  other 
as  to  leave  no  reasonable  doubt  about  it — no  room  for  opposing 
inferences.     This  is  clearly  shown  by  the  adjudged  cases. 

Thus,  in  Briggs  v.  Tayl(yi\  28  Yt.  180,  it  was  regarded  as  so 
certain  that  carriages  and  sleds  would  be  injured  by  standing  out 
doors  all  winter,  that  the  court  ruled  as  matter  of  law  that  thus 
leaving  them  was  negligence.  But  in  Vinton  v.  Schwab^  32  Vt. 
612,  it  is  said,  that  although  there  is  no  conflict  in  the  testimony 
in  respect  of  negligence,  yet,  if  it  still  rests  upon  discretion, 
judgment,  and  experience,  it  is  matter  of  law  and  not  of  fact. 
And  in  Whitcomh  v.  Denioy  52  Yt.  882,  it  is  said  that  whatever 
the  rule  may  be  in  other  States  when  the  facts  are  undisputed,  in 
this  State,  when  the  question  is  whether  a  thing  has  been  done 
within  a  reasonable  time  or  with  reasonable  care,  or  when  any 
other  fact  is  to  be  determined  that  involves  the  judgment  of  the 
trier  upon  an  existing  state  of  facts  and  circumstances,  the  almost 
universal  practice  has  been  to  submit  the  question  to  the  jury. 

In  Hunter  v.  Cooperstown  ttc,  B.  Ji.  Co.,  112  N.  Y.  371, 
it  was  held  that  the  plaintiff,  who  was  s^ii  juris  and  in  the  full 
possession  of  his  faculties,  with  nothing  to  disturb  his  judg- 
ment, was  guilty  of  negligence  as  matter  of  law  in  attempting 
to  board  a  railroad  train  moving  at  the  rate  of  from  four  to  six 
miles  an  hour,  and  that  the  question  did  not  become  one  of  fact 
by  the  conductor's  calling  out  to  him  to  get  on.  That  it  was  a 
dangerous  and  hazardous  attempt,  the  court  said  must  be  the 
judgment  of  all  men  ;  that  persons  are  taught  from  their  earliest 
youth  the  great  danger  attending  an  attempt  to  board  or  to  leave  a 
train  while  in  motion;  and  that  there  is  no  person  of  mature  years 
and  judgment  but  has  the  knowledge  that  such  an  attempt  is 
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dangerous  in  the  highest  degree.  But  the  court  said  that  there 
raay  be  cases  in  which  such  an  attempt  would  not  be  regarded 
as  negligence  as  matter  of  law,  and  where  the  question  of  negli- 
gence upon  all  the  facts  in  the  case  should  be  submitted  to  the 
jury,  and  referred  to  JFtler  v.  ^ew  York  Central  JS.  R,  Co.^ 
49  Jf .  Y.  47,  as  such  a  case. 

In  Solomon  v.  Manhattan  R,  R.  Co,^  103  N.  Y.  437,  it  is 
said  that  the  rule  established  by  the  decisions  is,  that  it  is 
presumptively  a  negligent  act  for  a  passenger  to  attempt  to 
alight  from  a  moving  train,  and  that  it  is  not  suflScient  to  rebut 
the  presumption  that  the  trainmen  acquiesced  in  the  action  of 
the  passenger,  nor  that  the  company  violated  its  duty  or  contract 
in  not  stopping  the  train,  nor  that  to  remain  on  the  train  would 
subject  the  passenger  to  trouble  or  inconvenience,  but  that  to 
excuse  such  an  act  and  free  the  passenger  from  the  charge  of 
contributory  negligence,  there  must  be  a  coercion  of  circumstances 
that  did  not  leave  the  passenger  in  the  free  and  untrammeled 
possession  of  his  faculties  and  judgment.  And  the  court  went 
on  to  say,  that  although  negligence  is  usually  a  fact  for  the  jury, 
yet  that  the  inference  of  negligence  in  a  given  case  may  be  so 
strong  and  convincing  that  the  judge  may  direct .  a  verdict ;  tliat 
the  conclusion  that  it  is^  prima  facie  dangerous  to  alight  from  a 
moving  train  is  founded  on  our  general  knowledge  and  common 
experience,  and  that  it  is  akin  to  the  conclusion  now  generally 
accepted,  that  it  is  in  law  a  dangerous  and  therefore  a  negligent 
act,  unless  explained  and  justified  by  special  circumstances,  to 
attempt  to  cross  a  railroad  track  without  looking  for  approach- 
ing trains. 

In  Morrison  v.  Erie  Railway  Co,^  56  N.  Y.  302,  it  was  held 
that  the  question  whether  a  person  has  been "  guilty  of  contribu- 
tory negligence  in  attempting  to  alight  from  a  car  in  motion  is 
not  in  every  case  a  question  of  fact  for  the  jury  ;  that  when  the 
facts  are  undisputed,  the  question  of  contributory  negligence  may 
become  a  questioa  of  law ;  and  it  was  held  to  be  such  in  that  case. 
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JBolger,  J,^  in  deliveriDg  the  opinion  of  the  court,  said :  "Can  it 
be  said  that  a  person  of  ordinary  care  and  prudence  would  have 
swung  himself  from  a  car  in  motion  down  to  the  ground  in  the 
dark,  ladened  with  the  weight  of  a  child  twelve  years  old,  having 
but  one  hand  and  one  arm  to  aid  himself  with,  when  there  was 
no  otlier  danger  to  be  avoided  by  meeting  this,  and  no  incentive 
to  the  act  other  than  the  inconvenience  of  being  carried  by  his 
place  of  abode,  and  with  a  full  apprehension  of  the  danger  he 
was  about  to  incur  ?  I  think  not,  and  am  of  the  opinion  that  it 
is  so  clear,  that  the  law  and  this  court  should  have  answered  with- 
out calling  in  the  aid  of  the  jury." 

Gavett  V.  Manchester  it  Lawerence  R.  R.  Co,,  16  Gray,  501, 
is  to  the  same  effect.  There  it  appeared  that  after  the  train 
started  and  was  in  motion,  the  plaintiff  either  passed  out  of  the 
door  and  was  on  the  platform  of  the  car  for  the  purpose  of  attempt- 
ing to  leave  it  or  was  actually  stepping  from  the  platform  of  the 
car  upon  tliat  in  front  of  the  station.  While  thus  situated  she 
was  thrown  from  the  car  and  injured.  The  court  said  that  it 
could  not  be  doubted  that  the  well-known  hazards  of  traveling 
on  railroads  and  the  unprotected  and  exposed  situation  of  persons 
standing  on  the  platform  of  a  car  or  attempting  to  leave  it  when 
the  train  is  about  to  start  or  is  actually  in  motion,  render  it 
unsafe  for  passengers  to  place  themselves  in  such  a  position,  and 
preclude  the  idea  that  due  care  can  be  exercised  under  such 
circumstances. 

So,  riding  with  an  arm  projecting  out  of  the 
car  window,  whereby  it  is  injured,  is  negligence  per  se^  and 
precludes  recovery.  Todd  v.  Old  Colons/  <jbc.  R.  R,  Co.,  3 
Allen,  18 ;  80  Am.  Dec.  49. 

In  Indianapolis  *<&c,  R.  R.  Co,  v.  Watson,  114  Ind.  20;  5 
Am.  St.  Rep.,  at  page  591,  it  is  said  that  if  from  the  facts  only  one 
inference  can  be  drawn,  and  that  is  that  there  was  negligence,  it 
must  be  adjudged  as  matter  of  law;  or  conversely,  if  it  can  be 
clearly  affirmed  as  matter  of  law  that  there  was  no  negligence 
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the  court  must  so  declare.  In  See/eld  v.  Chicago  i&c.  H.  B. 
€o.  70  Wis.  216,  (5  Am.  St.  Rep.  168,)  it  is  held  that  when  the 
iacts  are  undisputed  and  admit  of  no  doubtful  nor  opposing  infer- 
ences, the  question  of  neglifijence  is  one  of  law. 

Many  other  cases  of  like  import  might  be  cited,  but  these 
are  quite  suiScieut  to  establish  the  proposition  above  laid  down, 
namely,  that  when  the  standard  of  negligence  is  not  prescribed, 
and  there  is  a  combination  of  facts  and  circumstances  relied  upon 
to  show  negligence,  the  question  becomes  one  of  law  only  when 
those  facts  and  circumstances  are  so  decisive  one  way  or  the 
other  as  to  leave  no  reasonable  doubt — no  room  for  opposing 
inferences. 

This  brings  us  to  consider  whether,  as  matter  of  law,  it  was 
prima  fade  negligence  for  the  plaintiff  to  be  riding  on  the  plat- 
form or  the  step  as  shown  by  the  case.  He  was  standing  either 
on  the  second  step  or  on  the  edge  of  the  platform,  with  his  back 
to  the  saloon  window,  holding  on  to  the  iron  on  the  end  of  the 
■car.  There  were  notices  on  the  car  doors,  forbidding  persons 
to  stand  on  the  platform.  The  platform  was  full,  and  two  small 
boys  stood  on  the  steps  below  him.  The  train  was  running  at 
the  rate  of  about  thirty  miles  an  hour  at  the  lowest  estimate ; 
plaintiff's  testimony  tended  to  show  that  it  was  running  much 
faster  than  that,  and  was  swaying  and  jolting  badly.  There  is 
nothing  to  show  that  the  plaintiff  was  not  an  intelligent  man, 
and  in  the  full  possession  of  his  faculties.  Add  to  this  the  well 
known  fact  that  in  this  State  railroads  must  be  built  with  many 
and  sharp  curves,  which  cause  fast-running  trains  to  sway  and 
lurch  considerably,  however  good  the  track,  thereby  greatly 
increasing  the  danger  to  one  riding  on  the  platform  or  steps 
of  being  jolted  and  thrown  off, — and  can  it  be  doubted  that 
the  position  the  plaintiff  occupied  was,  in  the  circumstances,  one 
of  danger  and  hazard  ?  We  think  not.  And  because  it  was  one 
of  danger  and  hazard,  it  was  prima  facie  negligence  for  him  to 
occupy  it. 
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But  the  plaintiflE  claims  that  the  cases,  especially  in  New 
York,  are  to  a  diflEerent  iutent,  and  hold  that  it  is  not  pri/mafdcie 
negligence  to  ride  on  the  platform  of  steam  cars,  and,  among 
others,  refers  to  Willis  v.  Long  Island  E,  R,  Go,  34  N.  Y.  670, 
and  Werle  v.  Same^  98  N.  Y.  650.  But  we  hardly  think  it  is 
the  law  of  Xew  York  that  in  no  circumstances  is  it  prima  fa^ 
negligence  for  a  passenger  to  ride  on  the  platform  of  steam  cars- 
To  be  sure  in  those  cases  it  was  held  not  to  be  such  negligence 
for  the  plaintiffs  to  ride  on  the  platform  in  the  circumstances 
disclosed.  In  Willis's  case  it  was  not  necessary  to  say  anything 
atout  it,  for  his  position  neither  caused  nor  contributed  to  his  in- 
jury. But  still  the  court  said  it  was  hot  prima  fade  negligence 
for  him  to  be  riding  on  the  platform.  And  in  Nolan  v, 
Brooklyn  City  etc.  H.  R,  Co,^  87  N.  Y.  63,  it  is  said,  obiter,  that 
the  rule  is  settled  that  it  is  not,  even  in  the  case  of  steam  cars, 
negligence  per  se  for  a  passenger  to  stand  on  the  front  platform 
of  a  moving  car.  In  Werle's  case  the  court  said  that  while  the 
evidence  as  to  many  of  the  facts  was  conflicting,  it  thought  there 
was  nothing  proved  from  which  the  court  had  a  right,  as  a 
question  of  law,  to  attribute  contributory  negligence  to  the  de- 
ceased, and  that  the  whole  case  presented  simply  questions  of 
fact  for  the  consideration  of  the  jury.  The  fair  inference  from 
this  is,  that  the  court  thought  there  might  be  a  state  of  facts 
shown  in  such  a  case  that  would  make  the  question  of  negligence 
one  of  law. 

In  GraviUe  v.  Manhattan  R.  R,  Co,  105  N.  Y.  525,  it  is 
said  to  be  unsafe  as  matter  of  common  knowledge  for  a  passenger 
to  ride  on  the  platform  of  a  running  train,  and  in  Clark  v.  Eighth 
Avenue  R.  R.  Co.  36  N.  Y.  135,  it  was  held  to  be  prima  facie 
negligence  for  a  passenger  to  ride  on  the  steps  of  a  horse  car ;  and 
it  was  laid  down  as  a  principal  of  law,  that  when  it  appears  that 
a  passenger  was  riding  upon  a  car  in  a  place  of  danger,  his  negli- 
gence \^  prima  fa^  proved,  and  that  the  onus  is  on  him  to  rebut 
the  presumption.     In  Nolan's  case  it  is  said,  referring  to  the  case 
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last  cited,  that  riding  on  the  steps  of  a  horse  car  is  a  position 
palpably  more  dangerous  than  riding  on  the  platform.  But  we 
submit  that  it  is  no  more  dangerous  than  riding  on  the  platform 
of  a  steam  car  when  the  train  is  in  rapid  motion.  And  in  Connolly 
V.  Knickerbocker  Ice  Co.  114,  N.  Y.  104,  it  is  said  that  the  fact 
that  a  passenger  on  a  horse  car  stands  on  the  outer  platform  when 
there  is  opportunity  to  take  a  seat  in  the  car,  might,  in  an  action 
against  the  railroad  company  to  recover  damages  for  its  negli- 
gence, constitute  a  defence  in  ordinary  circumstances.  Hence  we 
conclude  that  in  some  circumstances  it  might  be  held  in  New  York 
that  riding  on  the  platform  of  steam  cars  y!9^  prima  facie  negli- 
gence. But  if  the  law  of  that  State  is  otherwise,  we  are  not 
disposed  to  follow  it. 

In  Massachusetts  the  law  is,  as  a  general  proposition,  that 
standing  on  the  platform  of  steam  cars  when  the  train  is  in 
motion  is  prima  facie  negligence.  In  addition  to  Gavette's 
case,  already  referred  to,  we  refer  to  Ilickey  v.  Boston  cfe  Lowell 
a.  R.  Co.  14  Allen,  429.  That  was  a  much  stronger  case  for 
recovery  than  the  one  at  bar,  and  yet  the  defendant  had  judg- 
ment. There  the  deceased  had  been  riding  in  the  smoking-car, 
and  just  before  it  was  uncoupled  to  let  tlie  rest  of  the  train  run 
slowly  into  the  station,  he  left  it  and,  with  other  passengers, 
stepped  upon  the  platform  of  the  passenger  car  in  the  rear  of  it, 
with  the  intention  of  riding  to  the  station  in  that  position. 
The  passenger  car  was  going  about  five  miles  an  hour,  and  ran 
against  the  smoker,  which  had  been  thrown  across  the  track  by 
a  misplaced  rail  and  switch,  whereby  the  deceased  received  in- 
juries from  which  he  died.  Tlie  court  said  that  if  an  injury 
happens  while  the  passenger  is  occupying  a  place  provided  for 
the  accommodation  of  passengers,  nothing  further  is  ordinarily 
necessary  to  show  due  care  ;  but  that  when  the  plaintiffs  own 
evidence  shows  he  had  left  the  place  assigned  for  passengers,  and 
was  occupying  an  exposed  position,  and  that  the  injury  was  due 
in  part  to  the  fact  of   such  position,  he  must  necessarily  fail  un- 
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less  he  can  also  make  it  appear,  upon  some  ground  of  necessity 
or  propriety,  that  his  being  in  that  position  was  consistent  with 
the  exercise  of  proper  care  and  caution  on  his  part ;  and  as  the 
plaintiff  in  that  case  had  no  testimony  tending  to  show  proper 
care  X)n  the  part  of  the  intestate,  a  nonsuit  was  entered.  A.1- 
though  the  court  does  not  say  in  so  many  words  that  the  deceased 
WQA  prirna/aoie  negligent  as  matter  of  law,  yet  that  is  precisely 
what  the  case  comes  to  ;  and  the  fact  that  there  was  room  inside 
does  not  touch  that  question,  because  the  presumption  of  negli- 
gence arises  from  the  position  itself,  as  it  is  a  dangerous  position, 
and  one  not  provided  for  passengers  to  occupy  while  the  train  is 
in  motion.  The  necessity  or  propriety  of  his  being  there  is  an 
element  that  comes  in  later,  and  for  the  purpose  of  rebutting  tlie 
presumption  of  negligence  ;  but  if  it  cannot  be  shown,  the  pre- 
sumption remains  and  precludes  recovery,  if  the  negligence  was 
contributory. 

In  Treaty.  Boston  c&  Lowell  H.  H.  Corp.  131,  Mass.  371, 
the  plaintiff,  on  the  whole  case  did  not  appear  to  be  one  who  at 
his  own  risk  had  voluntarily  assumed  an  exposed  position  not  in- 
tended for  passengers,  and  therefore  the  question  of  contributory 
negligence  was  properly  left  to  the  jury.  2^7np  v.  Wilmington 
&  Mam^chester  E.  R.  Co.^  9  Rich.  Law,  84,  64  Am.  Dec.  763' 
referred  to  by  plaintiff,  is  not  authority  for  him.  There  the  plain- 
tiff was  standing  on  the  front  platform  of  the  rear  passenger  car 
at  the  time  of  the  injury,  which  was  occasioned  by  the  overturning 
of  the  engine  when  the  train  was  moving  from  five  to  eight  miles 
ail  hour.  The  whole  case  depended  upon  whether  the  injury 
was  attributable  to  plaintiff's  want  of  care.  The  c6urt  said  that 
plaintiff's  position  at  the  moment  of  the  accident  was  wrong,  but 
that  the  proximate  cause  of  the  injury  was  the  overturning  of 
the  engine ;  that  plaintiff's  being  on  the  platform  did  not  neces- 
sarily subject  him  to  injury  in  an  overturn  any  more  than  if  he 
had  been  in  the  car ;  but  that  if  he  had  fallen  off  the  platform 
when  the  train  was  in  motion,  then  he  would  have  been   obliged 
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to  bear  his  injury,  for  then  his  own  act  would  have  been  as  much 
the  proximate  cause  as  the  defendant's  negligence. 

Camden  cfc  Atlantic  H.  R,  Co,  v.  Hoosey^  99  Pa.  St.  492,  is 
much  in  point.  There  the  plaintiff  below  was  a  passenger  on  an 
excursion  train  of  many  cars,  which  were  overcrowded,  and  the 
plaintiff  and  many  others  were  unable  to  find  seats.  After 
searching  for  a  seat  and  finding  none,  plaintifiE  took  a  position 
quite  near  the  edge  of  the  rear  platform  of  one  of  the  cars,  and 
stood  with  his  back  to  the  end  window  of  the  car,  and  rode  there, 
the  cars  b^eing  in  rapid  motion,  till  he  was  jolted  off  and  injured. 
The  court  said  that  he  was  not  only  in  a  position  of  known  dan- 
ger, but  was  there  voluntarily  and  against  the  rules  of  the  com- 
pany; that  having  shown  by  his  own  testimony  that  at  the  crit- 
ical juncture  he  was  in  a  position  where  no  one  of  ordinary  pru- 
dence should  have  placed  himself,  it  was  incumbent  on  him  to 
show  that  he  was  there  from  necessity  and  not  from  choice;  that 
the  dangerous  position  on  the  platform  in  which  he  voluntarily 
placed  himself  while  the  cars  were  in  rapid  motion,  was  undoubt- 
edly the  immediate  cause  of  his  being  jolted  off;  that  if  there  had 
been  any  testimony  from  which  it  could  have  been  reasonably 
inferred  that  he  was  there  from  necessity  and  not  from  choice,  it 
would  have  been  a  question  for  the  jury;  but  that  in  the  absence 
of  such  evidence  it  was  error  to  leave  it  to  the  jury  to  determine 
whether  he  was  or  was  not  guilty  of  contributory  negligence.  The 
plaintiff  was  the  only  person  on  the  train  wlio  was  injured,  and 
the  court  said  that  he  ougiit  to  have  submitted  to  the  inconven- 
ience of  standing  in  the  cars. 

Thus  it  IS  seen  that  on  the  authorities  it  is  clearly  maintain- 
able that  riding  on  the  platform  of  steam  cars  in  the  circumstances 
disclosed  in  the  case  in  hand  is  prima  facie  negligence  as  mat- 
ter of  law. 

The  plaintiff  was  the  only  person  on  the  train  who  was  in- 
jured ;  and  that  the  position  in  which  he  was  riding  materially 
contributed  to  his  injury,  is  not,  and  cannot  be,  questioned. 
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It  remains  to  consider  whether  the  testimony  tended  to  show 
that  the  plaintiff  was  riding  on  the  platform  or  the  step,  which- 
ever it  was,  for  a  reason  that  freed  him  from  the  imputation  of 
negligence.  His  claim  was,  as  shown  by  the  charge  and  his 
testimony,  that  the  passage  where  he  stood  after  giving  up  his 
seat  was  crowded  ;  that  most  of  those  in  his  vicinity  were  ladies  ; 
*  that  the  swaying  and  the  jolting  of  the  cars  were  such  that  his 
position  was  one  of  discomfort  to  himself  and  of  evident 
discomfort  and  annoyance  to  others  ;  and  that  in  consequence  of 
this  he  concluded  to  go  to  the  smoking-car.  He  testified  that 
after  taking  his  position  on  the  platform  or  the  step,  he  thought 
he  would  stav  there  a  few  minutes  and  then  so  hack  into  the  car 
he  had  left. 

Thus  it  appears  that  the  plaintiff  had  standing  room  in  the 
car,  which  he  might  have  continued  to  occupy,  but  which  he 
chose  to  leave  in  order  to  free  himself  from  discomfort  and 
annoyance,  and  that  he  remained  on  the  platform  or  the  step  in 
order  to  obtain  temporary  relief  from  that  discomfort,  intending 
in  a  short  time  to  resume  his  former  position  in  the  car,  which 
he  might  have  done. 

But  passengers,  especially  on  excursion  trains,  must  expect 
more  or  less  discomfort,  and  must  endure  it,  rather  than  assume 
positions  of  danger  and  hazard  not  provided  for  their  occupancy^ 
for  the  purpose  of  avoiding  it.  Necessity  alone  can  warrant  the 
assumption  of  such  positions.  If  they  are  assumed  as  matter  of 
choice,  and  they  contribute  to  injury,  there  can  be  no  recovery^ 
But  what  would  constitute  necessity  in  such  cases,  it  is  not  easy  to 
say.  It  may,  perhaps,  be  safely  said  in  a  case  like  this,  when 
nothing  is  said  nor  done  by  those  in  charge  of  the  train  to  con- 
trol nor  influence  the  conduct  of  the  passenger,  that  the  attend- 
ant circumstances  must  be  such  as  not  to  leave  the  passenger 
free  to  choose — such  as  to  coerce  his  action,  and  to  compel  him  to 
assume  the  position  as  the  best  he  could  do  at  the  time,  acting  as 
a  careful  and  prudent  man. 
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The  testimony  in  this  case  did  not  tend  to  show  any  such 
coercion  of  circumstances —  any  such  compulsion;  and  therefore 
the  case  is,  that  the  plaintiff  was  riding  as  matter  of  choice  and 
not  of  necessity,  in  a  dangerous  place  not  provided  for  the  occu- 
pancy of  passengers,  which  contributed  to  his  injury  ;  hence  the 
court  should  have  directed  a  verdict  against  him. 

The  record  discloses  another  error.  The  court  submitted  to 
the  jury  as  one  element  bearing  on  the  question  of  defendant's 
negligence  in  operating  the  train,  the  fact  that  there  were  but 
two  brakeman  upon  it,  although  there  was  nothing  tending  to 
show  that  the  train  was  in  any  respect  improperly  operated  for 
lack  of  brakemen.  It  is  a  familiar  rule  that  it  is  not  proper  to 
submit  to  the  jury  an  issue  that  the  testimony  does  not  raise. 
Their  are  no  other  points  of  exception  that  we  deem  it  important 
to  consider. 

Judgment  reversed  and  cause  remanded. 

TAFT,  J.,  would  render  a  final  judgment  for  the  defendant. 
But  the  rest  of  the  court  would  remand,  as  the  issues  joined  to 
the  jury  stand  undisposed  of  on  the  record,  and  upon  them  the 
plaintiff  has  a  right,  and  may  desire,  to  introduce  additional  evi- 
dence, and  we  cannot  say  that  no  such  evidence  exists. 

Start  and  Thompson  JJ.,  did  not  sit,  having  been  of  coun- 
sel. 
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CARROLL    S.   PAGE,    SoRvivma  Partner,  v.  FRANK 

S.   EDWARDS. 

Evidence.      Conditional    sale.       Waterwheel    when    chattel. 
Waiver  of  lien.     Statute  of  limitations. 

1.  L.  was  the  owner  of  a  saw-mill  and  the  plaintiflTs  firm  furnished  him 

money  with  which  to  operate  it.  L.  bought  the  logs  in  the  name  of 
the  plaintiffs  firm,  and  the  lumber  was  sold  and  the  collections  made 
by  that  firm.  The  plaintiffs  firm  also  bought  for  and  delivered  to  L. 
a  waterwheel  and  other  machinery  which  L.  put  into  and  used  in  con- 
nection with  said  mill.  The  plaintiffs  desceased  partner  managed 
the  business  and  there  was  no  direct  evidence  to  show  the  terms  un- 
der which  L.  took  and  held  this  mac}iinery.  Heldy  that  the  fact  that 
the  plaintiffs  firm  charged  L.  with  the  purchase  price  upon  its  books 
and  that  L.  credited  the  plaintifTs  firm  with  the  purchase  upon  his 
books  tended  to  show  a  sale,  and  that  the  circiimstances  of  the  case, 
together  with  the  plaintiffs  evidence  that  his  firm  took  special  pains 
to  keep  title  to  all  the  property  which  they  bought  for  L. ,  warranted 
a  finding  by  the  referee  that  this  was  a  conditional  sale. 

2.  A  waterwheel  and  shafting  attached  to  a  lumber  mill  in  the  usual  man- 

ner retain  their  character  as  chattels  in  favor  of  a  conditional  vendor 
as  against  a  prior  mortgage. 

B.  And  this  is  so  although  old  machinery  covered  by  the  mortgage  was 
taken  out  to  make  room  for  the  new,  and  although  the  waterwheel 
could  not  be  removed  without  destroying  the  penstock. 

4.  A  conditional  vendor  does  not  waive  his  lien  by  taking  a  mortgage  of 

the  same  and  other  property  as  *'fiu'ther  security". 

5.  Nor  is  the  foreclosure  of  a  mortgage  which  secured  that  and  other  in- 

debtedness a  satisfaction  of  the  lien  where  it  appears  that  the  pro- 
ceeds of  the  foreclosure  did  not  liquidate  the  entire  indebtedness. 

6.  The  statute  of  limitations  does  not  run  against  a  conditional  vendor 

until  there  is  an  adverse  possession  by  the  vendee. 

Trover  for  the   conversion   of  a  waterwheel  and  certain 
machinery.     Heard  upon  the  report  of  a  referee  at  the  April 
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term,  1891,  Lamoille  county,  Start,  J.,  presiding.  Judgment  for 
the  plaintiff.     The  defendant  excepts. 

In  1879  one  Lamplough  gave  the  defendent  a  mortgage  of 
a  saw-mill.  In  1886  the  defendant  foreclosed  this  mortgage  and 
obtained  a  decree  which  became  absolute  December  11,  1887.. 
The  plaintiff  and  his  deceased  partner  were  made  parties  defend- 
ant to  that  suit.  In  1886  the  defendant  took  possession  under 
his  mortgage  and  afterwards  continued  in  such  possession. 

When  the  defendant  took  possession  the  waterwheel  and 
machinery  sued  for  were  attached  to  and  being  used  in  connec- 
tion with  said  mill.  The  writ  in  this  cause  was  served  April  9,. 
1888.  Before  making  service  the  oflScer  demanded  the  property 
of  the  defendant,  who  refused  to  surrender  it. 

In  reference  to  the  circumstances  under  which  this  property 
was  put  into  the  mill,  and  the  plaintiff's  title  thereto,  the  referee 
reported  as  follows : 

"  After  the  said  Jonathan  Lamplough  made  the  purchase  of 
said  sawmill  and  other  property,  he  entered  into  an  arrange- 
ment with  the  firm  of  Page  &  Noyes,  aforesaid,  to  stock  his  mill 
with  logs.  Said  firm  furnished  money  to  buy  the  logs,  the  title 
remaining  in  s^d  firm  ;  and  the  said  Lamplough  purchased  the 
logs  in  their  name,  sawed  the  lumber  and  delivered  it  to  them; 
said  firm  kept  an  account  of  such  transactions,  charging  him 
with  the  money  advanced  and  giving  him  credit  for  the  lumber 
received,  it  being  understood  that  Lamplough  was  to  have  the 
benefit  of  the  business,  that  is,  all  above  advances  and  interest  on 
the  same,  and  one  dollar  a  thousand  on  the  lumber  for  selling, 
firiiaranteeing  the  sales  and  collections  and  to  make  the  firm  of 
iPage  &  Noyes  safe,  the  title  to  all  logs  and  lumber  purchased 
with  their  advances  was  to  remain  in  the  firm  until  said  firm 
should  be  fully  paid ;  this  arrangement  continued  up  to  the  time 
of  the  said  Jonathan  Lamplough's  decease. 

In  the  spring  of  1881  the  said  Lamplough  was  desirous  of 
improving  his  saw  mill.  His  waterwheel  was  old  and  he 
wanted  one  that  would  give  him  more  power,  and  if  this  change 
was  made  it  would  require  new  shafting,  gearing,  pulleys,  boxes, 
belts  and  other  things  to  put  the  mill  m  good  running  order. 
He  applied  to  the  firm  of  Page  &  Noyes  for  advances  for  this 
purpose.     Said  firm  supplied  such  things  as  he  requested,  pur- 
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chasing  the  same  in  its  own  name  and  paying  for  tlie  same,  and 
fient  such  items  to  the  said  Lamplough,  who  put  the  same  into 
his  saw-mill  after  removing  such  machinery  as  he  desired  and 
making  suitable  changes  to  adapt  the  mill  to  the  new  parts.  It 
did  not  appear  what  Lamplougti  did  with  the  old  waterwlieel 
and  machinery  removed  from  the  mill.  The  amount  of  such  ad- 
vances or  items  was  $670.23. 

From  the  course  of  business  between  these  parties,  the  pe- 
cuniary responsibility  of  said  Lamplough  at  the  time  and  the 
way  and  manner  the  items  mentioned  in  said  four  bills  were  pur- 
chased, the  referee  finds  that  it  was  understood  when  said  prop- 
erty was  delivered  to  said  Lamplough  by  the  firm  of  Page  «fe 
Noyes,  that  so  far  as  it  could  lawfully  be  done,  the  property 
mentioned  in  said  four  bills  was  still  the  property  of  the  firm  of 
Page  &  Noyes,  that  said  Lamplough  was  to  take  it  and  use  it  in 
the  way  and  manner  he  did,  and  said  firm  would  let  him  have  it 
when  he  could  pay  for  it ;  to  further  secure  the  firm  of  Page  & 
Xoyes  against  loss,  on  the  the  30th  day  of  July,  A.  D.  1881,  the 
fiaid  Jonathan  Ijamplough  and  his  wife,  Andelucia  A.  Lamplough, 
executed  the  said  iirm  a  mortgage  deed,  covering  all  the  proper- 
ty before  mentioned  in  their  mortgage  deed  to  the  defendant. 
Also  one  other  hundred  acre  lot  of  land  situated  in  what  was 
formerly  Sterling,  and  all  the  machinery  in  the  saw-mill  described 
in  said  mortgage  deed  as  follows :  "  Also,  all  the  machinery  of 
every  kind  and  description  in  the  saw-mill  aforesaid,  consisting 
of  a  Leffel  water-wheel,  a  Lane  board  mill,  gearing,  shafting, 
belting,  fixtures  and  machines  and  machinery  of  every  kind 
in  or  about  said  mill  and  all  the  privileges  thereto."  The 
condition  in  said  niortgage  deed  was  as  follows:  "Provid- 
ed, however,  and  the  condition  of  this  deed  is  such,  that 
if  we  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  Page 
ife  Noyes  the  sum  of  about  fourteen  hundred  dollars,  which  the 
said  Jonathan  Lamplough  owes  the  said  Page  &  Noyes  on  book 
and  all  sums  which  he  may  hereafter  owe  the  said  Page  & 
Noyes  either  on  book  or  note  or  in  any  other  manner,  then  this 
deed  shall  be  void,  otherwise  of  full  force  and  virtue." 

"The  amount  of  the  four  bills  hereinbefore  referred  to  were 
entered  on  the  books  of  Page  &  Noyes  to  the  debit  of  Lamplough, 
in  the  same  manner  and  in  the  same  account  as  the  cash  advanced 
with  which  to  purchase  logs.  Lamplough  also  kept  a  book  ac- 
count of  his  aealinfi^s  with  Page  &  Noyes,  in  whicn  he  credited 
to  them  the  machinery,  &c.,  mentioned  in  the  exhibits  and  for 
which  the  plaintiflp  claims  to  recover  in  this  suit." 
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After  the  above  linding   bad   been   made  by  the  referee, 

counsel  for  the  defendant  submitted  the  following  request : 

"The  counsel  for  the  defendant  objects  to  the  following  find- 
ing by  the  refei'ee:  From  the  coui'se  of  business  between  these 
parties,  the  pecnuniary  responsibility  of  said  Lamplough  at  that 
time,  and  the  way  and  manner  the  items  mentioned  in  said  four 
bills  were  purchased,  the  referee  finds  that  it  was  understood 
when  said  property  was  delivered  to  said  Lamplough  by  the  firm 
of  Page  &  Noyes,  tl^at  said  Lamplough  wa^  to  take  it  and  use  it 
in  the  way  and  njanner  he  dia,  and  said  firm  would  let  him 
have  it  when  he  could  pay  for  it,"  as  unwarranted  by  the 
evidence,  and  asks  to  have  the  same  struck  from  the  report,  but 
in  case  the  same  is  allowed  to  remain,  asks  that  the  referee 
further  find  as  follows:  "The  plaintiff,  Page,  was  the  only  witness 
before  the  referee  who  testified  in  respect  to  the  contract  between 
Lamplough  and  Page  &  Noyes  respecting  the  machinery,  etc., 
furnished  by  Page  &  Noyes ;  that  he  did  not  testify  to  any 
express  agreement  with  Lamplough  that  Page  &  Noyes  should 
have  any  lien  upon  that  property  to  secure  the  payment  of  the 
price,  or  any  talk  whatever  with  Lamplough  on  that  subject,  and 
that  the  facts  stated,  which  are  objected  to,  are  found  by  the 
referee  wholly  upon  the  fact  that  Lamplough  was  without 
property,  except  what  was  encumbered  by  mortgage  to  the 
defendant." 

In  answer  to  this  the  referee  made  the  following  additional 
findings: 

"  In  reference  to  the  request  for  further  finding  of  facts  the 
referee  does  find  that  the  plaintiff.  Page,  was  tlie  only  witness 
who  testified  to  the  course  of  dealing  generally  between  Lamp- 
lough and  Page  &  Noyes.  He  testified  tliat  the  firm  took  special 
pains  to  keep  the  title  to  the  property  furnislied  Lamplough, 
because  he  was  not  responsible ;  he  did  not  testify  to  any  express 
agreement  with  Lamplough  that  Page  &  Noyes  should  have  a 
lien  upon  the  property  in  controversy  to  secure  the  payment  of 
the  price,  or  any  talk  whatever  with  Lamplough  on  that  subject; 
nor  that  the  property  was  ever  sold  to  Lamplough  by  any  one ; 
he  testified  that  his  partner,  Noyes,  had  the  charge  o^  this  lum- 
ber business,  that  he.  Page,  bought  the  machinery  that  was  sent 
to  Lamplough,  after  conferring  with  him  about  the  improvements 
he  wanted  to  make  in  his  mill,  and  the  kind  of  wheel  and  other 
things  he  wanted.     There  was  no  direct  evidence  that  Lamp- 
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lough  ever  bought  the  property  in  controversy  or  agreed  to  buy 
it. 

The  referee  submits  to  the  court  whether  or  not  the  evidence 
and  facts  detailed  in  the  report  have  any  tendency  to  show 
the  facts  found  in  that  part  of  the  report  objected  to  by  the  de- 
fendant ;  if  the  court  is  of  the  opinion  that  the  referee  is  in  error 
as  to  the  tendency  of  such  evidence,  and  such  finding  is  not  war- 
ranted, then  the  facts  stated  in  that  part  of  the  report  aforesaid^ 
which  the  defendant  objected  to,  are  not  found." 

S.  R.  Hard^  for  the  defendant. 

Personal  property  attached  to  the  realty  as  this  was  becomes 
a  fixture  and  passes  under  a  previous  mortgage,  unless  there  is 
some  element  in  the  case  which  gives  it  the  continued  character 
of  a  chattel.  1  Jones  Mort.,  ss.  428,  429;  Boone  Mort.,  s.  104; 
Davenport  v.  Shants,  43  Vt.  546. 

The  report  in  this  case  does  not  show  any  such  element. 
There  was  no  evidence  which  tended  to  show  a  conditional  sale 
from  the  plaintiff's  firm  to  Lamplough. 

P.  K.  Oleed  and  H.  M,  McFarland^  for  the  plaintiff. 

The  intention  of  the  parties  that  the  title  should  continue  in 
the  plaintiff's  firm  prevented  these  chattels  from  becoming  a  part 
of  the  realty  and  so  passing  under  the  mortgage.  Davenport  v. 
Shants,  43  Vt.  546  ;  Buzzel  v.  Oummings,  61  Vt.  213. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  defendant  makes  the  case  depend  mainly 
or  wholly  on  the  nature  and  effect  of  the  contract  or  arrange- 
ment between  Page  &  Noyes  and  Lamplough,  under  which  the 
property  in  question  went  into  the  latter's  possession  in  the  spring 
of  1881 ;  whether  it  went  into  his  possession  as  a  mere  bailee, 
without  any  contract  of  purchase  on  his  part,  or  whether  he  took 
it  under  a  contract  of  purchase  that  made  him  a  conditional 
vendee.  It  is  claimed  that  the  report  does  not  show  any  com- 
pleted contract  of  sale,  nor  any  sale  nor  arrangement  that  vested 
in  Lamplough  any  interest  in  or  title  to  the  property  more  than 
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that  of  a  bailee  ;  and  that  therefore  when  the  property  was  at- 
tached to  the  mill  for  the  purpose  and  in  the  manner  shown, 
with  the  knowledge  and  consent  of  Page  &  Noyes,  who  then 
knew  of  the  defendant's  mortgage,  it  became  and  was  a  fixture, 
and  subject  to  the  defendant's  prior  lien  under  his  mortgage. 

Soon  after  Lamplough  bought  the  mill  of  the  defendant  in 
October,  1879,  he  made  an  arrangement  with  Page  &  Noyes, 
which  continued  till  the  time  of  his  death,  whereby  they  were  to 
stock  his  mill  with  logs.  The  firm  furnished  the  money  to  buy 
the  logs,  and  Lamplough  bought  them  in  its  name,  sawed  them, 
and  delivered  the  lumber  to  the  firm,  which  kept  an  account  of 
the  transactions,  charging  Lamplough  with  the  money  advanced, 
and  giving  him  credit  for  the  lumber  received,  it  being  under- 
stood that  Lamplough  was  to  have  the  benefit  of  the  business 
above  advances  and  interest  and  a  dollar  a  thousand  for  selling, 
guaranteeing  sales,  and  collecting  the  money ;  and  to  make  the 
firm  safe,  the  title  to  all  the  logs  and  lumber  was  to  remain  in 
the  firm  till  it  was  fully  paid. 

In  the  spring  of  1881,  Lamplough  wanted  to  put  a  wheel 
into  his  mill  that  would  give  him  more  power  ;  and  such  a  wheel 
would  necessitate  new  shafting,  gearing,  pulleys,  and  other 
things  to  put  the  mill  in  good  running  order.  He  applied  to 
Page  &  Noyes  for  advances  for  this  purpose,  and  they  supplied 
him  with  such  things  as  he  wanted,  buying  them  in  their  own 
names  and  paying  for  them  with  their  own  money,  and  Lamp- 
lough put  them  into  his  mill,  setting  and  attaching  them  in  the 
usual  way  and  in  the  manner  necessary  for  use.  Page  &  Noyes 
charged  to  Lamplough  the  amount  thus  expended  in  the  same 
manner  and  in  the  same  account  that  they  charged  the  advances 
to  buy  logs,  and  Lamplough  credited  the  firm  with  the  ma- 
chinery in  a  book-account  that  he  kept  of  his  dealings  with  the 
firm.  Subsequently,  and  on  June  30,  1881,  Page  &  Noyes  took 
a  mortgage  of  the  mill  and  the  machinery  and  of  other  property, 
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to  further  secure  them  against  loss,  conditioned  for  the  payment 
of  all  that  Lamplough  owed  them,  called  about  $1400,  which  in- 
cluded the  amount  they  paid  for  the  machinery,  which  was  $670. 
The  plaintijeE  was  the  only  witness  who  testified  to  the  course  of 
dealing  generally  between  Page  &  Noyes  and  Lamplough.  He 
testified  that  the  firm  took  special  pains  to  keep  the  title  of  the 
property  furnished  to  Lamplough,  because  he  was  not  responsi- 
ble ;  but  he  did  not  testify  to  any  express  agreement  with  Lamp- 
lough that  the  firm  should  have  a  lien  on  this  property  to  secure 
the  payment  of  the  price,  nor  to  any  talk  whatever  with  Lamp- 
lough on  that  subject,  nor  that  the  property  was  ever  sold  to 
Lamplough  ;  but  he  testified  that  his  deceased  partner  had  the 
charge  of  this  lumber  business,  although  he  himself  bought  the 
machinery  that  was  sent  to  Lamplough,  after  conferring  with 
Lamplough  about  the  improvements  he  wanted  to  make  in  his 
mill  and  the  kind  of  a  wheel  and  other  things  he  wanted.  There 
was  no  direct  evidence  that  Lamplough  ever  bought  the  property 
or  agreed  to  buy  it. 

The  referee  finds  that  it  was  understood  when  the  property 
was  delivered  to  Lamplough  by  Page  &  Noyes,  that  as  far  as  it 
could  lawfully  be  done,  the  property  was  still  to  remain  the  prop- 
erty of  the  firm,  that  Lamplough  was  to  take  it  and  use  it  as  he 
did,  and  that  the  firm  would  let  him  have  it  when  he  could  pay 
for  it ;  and  he  submits  to  the  court  whether  or  not  the  evidence 
and  the  facts  detailed  in  the  report  have  any  tendency  to  sup- 
port that  finding. 

That  the  evidence  and  the  facts  detailed  tend  to  show  a  sale, 
not  to  say  a  conditional  sale,  does  not  admit  of  much  doubt,  we 
think.  It  is  not  necessary  that  there  should  have  been  direct  evi- 
dence of  a  sale.  Anything  fairly  tending  to  show  that  the  par- 
ties understood  the  transaction  as  a  sale  is  enough  ;  and  that  they 
did  understand  the  transaction  to  be  a  sale  is  evidenced  by  the 
facts  that  Page  &  Noyes  debited  Lamplough  with  the  amount 
they  paid  for  the  machinery ;  that  Lamplough  credited  them  with 
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the  machinery ;  that  Lamplough  used  the  machinery  in  a  manner 
that  makes  against  the  idea  that  he  was  a  mere  bailee  of  it,  and 
in  favor  of  the  idea  that  he  weis  a  purchaser  of  it ;  and  that  he  se- 
cured the  price  of  it  by  mortgage. 

A  sale  being  properly  found,  the  testimony  of  the  plaintiff, 
that  his  firm  took  special  pains  to  keep  the  title  of  the  property 
it  furnished  Lamplongh,  was  quite  susceptible,  in  the  circum- 
stances of  this  case,  of  being  construed  to  refer  to  and  include 
the  property  in  question  as  well  as  other  property ;  and  being 
thus  construed,  it  tended  to  show  that  this  sale  was  conditional. 

The  plaintiflf,  then,  is  entitled  to  stand  on  the  ground  of  a 
conditional  sale  unless  the  case  contains  elements  disentitling 
him  to  stand  there.  Treated  as  a  conditional  sale,  the  cases  of 
D(wenport  v.  Shants,  43  Vt.  546,  and  Bmzell  v.  Cummings^  61 
Vt.  213,  are  decisive  in  plaintiffs  favor,  unless  this  case  is  distin- 
guishable. The  doctrine  of  those  cases  is,  that  water-wheels  and 
other  mill  machinery  attached  to  mills  as  this  was,  retain  their 
identity  and  character  of  chattels  as  against  a  mortgagee  whose 
mortgage  rested  on  the  mill  when  the  machinery  was  attached, 
and  that  the  conditional  vendor  thereof  has  a  right  thereto  supe- 
rior to  that  of  the  mortagee,  and  may  assert  it  against  him. 

But  it  is  claimed  that  this  case  is  distinguishable  from  those, 
in  that  here  machinery  in  place  when  defendant  took  his  mort- 
gage was  removed,  and  changes  made  in  the  building,  to  make 
room  for  the  machinery  in  question,  and  that  to  remove  this 
wheel  would  necessitate  a  destruction  of  the  pen-stock  and  the 
box  or  inclosure  around  the  wheel.  But  in  Buzzed  v. 
Cum/ndnga  the  wheel  in  controversy  was  substituted  for  one  in 
place  when  the  mortgage  was  given,  although  it  was  removable 
without  material  injury  to  the  building.  But  whether  so  remov- 
able or  not  is  not  the  test.  The  point  of  those  cases  is,  not  that 
the  machinery  in  one  and  the  wheel  in  the  other  were  removable 
without  injury  to  the  buildings,  but  that  the  mortgagees  were 
not  misled,  and  had  parted  with  nothing  on  the  faith  of  the 
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machinery  and  the  wheels  being  a  part  of  the  realty;  and  that 
therefore  the  conditional  vendor's  title  was  just  as  good  against 
them  as  it  was  against  the  conditional  vendees  themselves. 

It  is  further  claimed  that  the  vendors  waived  their  lien  by 
taking  their  mortgage.  If  such  a  lien  comes  within  the  category 
of  liens  waivable  in  that  way,  it  is  manifest  that  this  lien  was  not 
waived ;  for  the  report  finds  that  the  mortgage  was  taken  as  fur- 
ther security,  which  rebutts  the  presumption  of  a  waiver,  as  it 
shows  an  intention  not  to  waive ;  and  whether  waiver  or  not  is 
matter  of  intention. 

There  is  no  ground  for  the  claim  that  the  foreclosure  of  that 
mortgage  was  a  satisfaction  of  the  lien,  as  the  report  finds  that 
over  four  hundred  dollars  remained  due  after  applying  the  value 
of  the  property  obtained  by  the  foreclosure  aside  from  this 
machinery. 

Nor  is  plaintiffs  title  barred  by  the  Statute  of  Limitations, 
as  claimed ;  for  there  does  not  appear  to  have  been  any  adverse 
possession  by  Lamplough  for  any  length  of  time. 

Judgment  affirmed. 

TAFT,  J.,  with  whom  concurred  MIJNSON,  J.,  dissenting. 
Whether  the  sale  was  conditional,  was  the  decisive  point  in  the 
case.  The  testimony  of  the  plaintiff  that  his  firm  took  special 
pains  to  keep  the  title  of  property  furnished  Lamplough  in  them- 
selves could  have  had  no  reference  to  the  property  in  question, 
for  he  did  not  testify  in  relation  to  it,  nor  to  any  agreement  con- 
cerning it.  Neither  the  fact  that  Lamplough  was  poor,  nor  the 
course  of  business  of  the  plaintiff's  firm  to  reserve  a  lien  upon 
property  furnished  him,  had  a  tendency  to  estabish  a  lien  upon 
this  property.  There  was  no  testimony  before  the  referee  tend- 
ing to  show  the  sale  a  conditional  one,  and  the  finding  was  un- 
warranted.    I  therefore  advise  a  judgment  for  the  defendant* 
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BLISS  V.  LITTLE'S  ESTATE. 

Practice  as  to  costs. 

1.  The  supreme  court  has  no  discretion  in  the  allowance  of  costs  accruing 

in  the  county  court  upon  the  trial  of  an  appeal  from  the  probate  court. 

2.  In  the  absence  of  any  declaration  to  the  contrary,  it  is  to  be  understood 

that  costs  in  the  supreme  court  are  adjudged  to  the  prevailing  party. 

3.  Questions  as  to  costs  in  the  coimty  court  can  only  be  properly  brought 

before  the  supreme  court  by  having  the  costs  taxed  and  the  question 
decided  in  the  lower  court  and  certified  up  as  a  part  of  the  case. 

4.  Questions  as  to  costs  in  the  supreme  court  must  be  made  while  the  case 

is  before  that  court. 

This  was  an  appeal  from  a  taxation  of  costs  by  the  clerk  of 
the  County  Court  for  the  county  of  Washington.  The  case  orig- 
inally came  from  the  Probate  Court,  and  was  determined  in  the 
County  Court  at  the  September  term,  1889.  From  there  it  passed 
on  exceptions  to  the  Supreme  Court,  where  it  was  argued  at  the 
General  Term,  1890,  and  entered  with  the  court.  May  19,  1891, 
the  following  judgment  order  was  handed  down : 

"This  case  was  heard  at  the  General  Term,  1890,  and  entered 
with  the  court.  The  clerk  will  now  enter,  judgement  reversed 
and  judgment  that  the  said  sum  of  $2,198.29,|  parcel  of  the 
amount  of  plaintiff's  notes  mentioned  in  the  record,  cannot  be 
decreed  toward  his  share  of  the  estate;  this  judgment  to  be  certi- 
fied to  the  Probate  Court." 

Upon  the  taxation  of  costs  the  clerk  ruled  that  inasmuch  as 
no  costs  were  ordered  by  the  Supreme  Court,  none  were  taxable. 
Thereupon  the  plaintiff  applied  to  the  judge  having  the  case  in 
Supreme  Court,  who  directed  the  clerk  by  letter  dated  June  23, 
1891,  to  tax  full  costs  for  the  plaintiff.  This  the  clerk  then  did, 
and  the  defendant  appealed. 
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S.  C.  Shurtleff^  for  the  defendant. 

The  Supreme  Court  having  made  no  order  as  to  costs,  none 
can  be  recovered,  nor  can  the  case  be  re-opened.  Jonea^  Admr, 
V.  Knappen,  63  Vt.  391. 

J.  A.  Wingy  for  the  plaintiff,  cited  Brigham  v.  Executors  of 
same^  15  Vt.  788 ;  Sargeant  v.  Sargeant^  18  Yt.  330. 

By  the  court,  ROWELL,  J.  This  was  an  appeal  from 
probate,  finally  determined  in  vacation  after  last  General  Term. 
It  now  comes  before  us  on  a  question  of  costs,  which,  in  this 
class  of  cases,  are  discretionary — R.  L.  2280 — and  have  been 
since  the  act  of  1833,  No.  11.  We  adopt  the  construction  put 
upon  that  statute  in  Allen  v.  Rice^  ^4t  Vt.  647,  and  refer  to  that 
case  for  a  statement  of  the  law  as  to  this  court's  power  over  costs 
in  the  County  Court. 

As  to  the  costs  in  this  court,  it  is  so  much  of  course  for  the 
prevailing  party  to  have  them,  that  it  is  understood  as  matter 
of  practice,  if  nothing  is  said  about  them,  that  tliey  are  adjudged 
to  him  by  implication. 

Although  this  question  is  irregularly  before  us,  we  have 
entertained  it  for  the  purpose  of  having  an  opportunity  to 
announce  the  practice  in  the  reports. 

In  order  properly  to  bring  before  this  court  questions  of 
costs  in  the  County  Court,  the  costs  should  be  there  taxed  and 
the  question  decided,  and  certified  up  as  a  part  of  the  case. 
Questions  as  to  costs  in  this  court  should  be  made  while  the  case 
is  before  it,  otherwise  the  court  has  no  power  in  the  matter. 
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HIRAM  HATHAWAY  v.  DANIEL  HAGAN. 

Foreclosure  of  mortgage.     Defendant   may  have   decree  for 

overpayment. 

Where,  upon  a  petition  to  foreclose  a  mortgage,  the  maater  finds  that,  after 
deducting  the  usury  embraced  in  the  mortgage  notes,  the  orator  has 
been  overpaid,  the  defendant  may,  upon  the  filing  of  a  cross-bill, 
have  decree  for  the  amount  of  such  overpayment. 

Petition  to  foreclose  a  mortgage.  After  the  coming  in  of 
the  master's  report,  the  defendant  filed  a  cross-bill,  to  which  the 
orator  demurred.  Heard  upon  demurrer  at  the  March  term, 
1891,  Washington  county.  Munson,  chancellor,  sustained  the 
demurrer  and  dismissed  the  cross-bill.  The  defendants  appeal. 
The  opinion  states  the  case. 

DiUingham  <&  Huae  and  T.  J.  Deavitt,  for  the  orators. 

A  bill  of  foreclosure  in  Vermont  simply  extinguishes  the 
defendant's  equity  in  the  premises.  Any  balance  due  either  way 
must  be  recovered  by  a  suit  at  law.  Lovell  v.  Ldandy  3  Yt. 
581. 

A  cross-bill  can  only  be  maintained  by  the  defendant  in 
reference  to  some  matter  growing  out  of  the  original  bill.  2 
Dan.  Ch.  PI.  Pr.,  1548  and  note  1. 

If  overpayments  have  been  made,  the  defendant  has  a  full 
legal  remedy  to  recover  the  excess.  2  Jones  Mort.  1085  ;  Close 
V.  PkUlipSj  7  M.  &  G.  585  ;  Gazmor  v.  Cutler^  4  Met.  246. 

Kelief  will  not  be  granted  upon  a  cross-bill,  unless  the  decree 
asked  for  be  of  that  kind  which  the  court  would  have  power  to 
make  on  an  original  proceeding.  A  mere  decree  for  the  pay- 
ment of  money  due  is  not  of  that  sort.  2  Dan.  Ch.  Pr.,  1549, 
note  3  ;  Story  Eq.  PI.  398  and  629  ;  Cooper  Eq.  PI.  86 ;  J/b- 
MiUen  v.  Richards^  9  Cal.  419. 
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John  H.  Senter  and  Wing  c&  Fay^  for  the  defendants. 

The  court  has  power  to  permit  any  alteration  of  the  plead- 
\TL^  which  is  necessary  to  terminate  the  controversy  as  in  equity 
it  should  be.  It  might  in  this  case  properly  allow  the  filing  of 
a  cross-bill,  thereby  giving  the  defendants  the  benefit  of  the  final 
determination  of  the  master  in  their  favor.  Harrigan  v.  Bdcon, 
57  Yt.  644 ;  Kopper  v.  Dy&r,  59  Vt.  477 ;  Rutland  v.  Paige,  24 
Vt,  181 ;  Slaaon  v.  Wright,  14  Vt.  208. 

The  determination  of  the  question  as  to  what  was  due  the 
defendants  by  reason  of  this  transaction  became  res  judicata  by 
the  decision  of  the  master.  Regina  v.  Hartington^  4  Ell.  &  Bl. 
794 ;  Big.  Est.  ss.  110,  111  and  note ;  Freem.  Judg.  s.  256  ;  Her- 
man Est.  and  Res.  Jud.  s.  236 ;  CromweU  v.  County  of  Sac.  16 
A.  L.  Reg.  721  and  note  and  cases  there  cited ;  Tama.  v.  Lewis, 
42  Pa.  St.  410;  BahcockY.  Camp,  12  Ohio  St.  37;  R.  R.  Co.  v. 
Shvlts,  103  U.  S.  118,  143;  BisseU  v.  Kellogg,  60  Barb.  617; 
Wood  V.  Jackson,  8  Wend.  9. 

The  Court  of  Chancery  will  not  disregard  the  findings  of  a 
master.  McDanids  v.  Harbour,  43  Vt.  460  ;  Thrall  v.  Chit- 
tenden,  31  Vt.  186. 

A  cross-bill  is  in  the  nature  of  a  defence  or  of  a  proceeding 
to  secure  a  complete  determination  of  some  matter  which  the 
orator  has  brought  before  the  court.  Hence  a  cross-bill  itself 
need  not  show  any  ground  of  equitable  jurisdiction.  Equity 
having  acquired  jurisdiction  in  virtue  of  the  orator's  bill,  will 
retain  it  until  the  matter  is  entirely  disposed  of.  Adams  Eq. 
403 ;  Farquharson  v.  Seton,  5  Russ.  45 ;  Cottingham  v.  Lord 
Shrewsbury,  3  Hare  627 ;  Cartwright  v.  Clarke,  4  Met.  104 ; 
Nelson  v.  Dunn,  15  Ala.  501 ;  Latinbert  v.  Lambert,  52  Me.  544  ; 
Sm.  Ch.  Pr.  460 ;  Kemp  v.  Mackrell,  3  Atk.  812  ;  Shydell  et  al. 
V.  Johnson  et  al.,  25  N.  E.  Rep.  889 ;  Faught  v.  Faught,  98  Ind, 
470 ;  Bisp.  Eq.  s.  37. 
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The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  orator  brought  his  bill  to  foreclose  a 
mortgage,  claiming  that  its  condition  had  been  broken  by  the 
non-payment  by  the  defendant  of  two  of  the  notes  described 
therein,  and  praying  that  the  defendant's  equity  of  redemption 
in  the  mortgaged  premises  might  be  terminated  by  a  day  to  be 
fixed  by  the  Chancellor. 

The  affidavit,  which  the  defendant  filed  and  which  seems  to 
have  been  treated  in  the  case  as  an  answer,  merely  states  that 
there  was  but  little  if  anything  due  upon  the  notes.  The  case 
was  referred  to  the  clerk  as  master  to  ascertain  what  sum,  if  any, 
was  due  the  orator. 

The  burden  was  upon  him  to  produce  his  notes  and  make 
proof  of  the  defendant's  indebtedness  to  him.  The  master  found 
that  in  the  year  1867  the  orator  sold  and  conveyed  a  farm  to  the 
defendant  and  took  from  him  five  promissory  notes  of  $300  each 
and  another  note  of  $361,  the  latter  written  without  interest, 
all  of  which  were  secured  by  a  mortgage  on  the  farm  ;  that  the 
defendant  paid  the  interest  annually  on  all  the  notes  and  the 
principal  of  two  of  them  prior  to  January,  1874 ;  that  the  orator 
having  pressed  the  defendant  for  payment,  on  February  24th, 
1874,  the  parties  made  a  new  arrangement  by  which  the  defend- 
ant executed  and  delivered  to  the  orator  new  notes  amounting  to 
$1435,  dated  December  Ist,  1873,  in  lieu  of  the  former  ones, 
and  secured  them  by  the  mortgage  in  suit.  The  master  found 
that  the  $361  was  a  part  of  the  basis  of  the  new  notes  and  was 
without  consideration,  and  that  a  note  for  $120.50,  the  considera- 
tion for  which  was  a  sleigh  worth  five  dollars,  which  the  orator 
compelled  the  defendant  to  purchase  of  him  for  $70,  and  $50.50 
rent  of  and  damages  to  a  cow,  was  also  a  part  of  the  basis  of  the 
new  notes ;  that  the  orator  took  advantage  of  the  defendant's 
straitened  circumstances  and  obtained  from  him  the  note  for 
$120.50  of  which  only  eleven  dollars  was  valid  ;  that  the  arbitra- 
tion only  related  to  three  and  a  half  month's  interest,  though  the 
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orator  claimed  ^at  it  covered  all  matters  of  difference  between 
himself  and  the  defendant. 

The  master  submitted  to  the  Chancellor  the  question  whether 
upon  the  facts  found  he  should  allow  these  sums  to  the  orator. 
The  Chancellor  made  a  decretal  order  holding  that  the  $361  note 
was  without  consideration  and  should  be  disallowed,  that  the 
orator  had  wrongfully  received  interest  on  it  and  that  the  de- 
fendant should  be  allowed  all  sums  that  he  had  paid  as  interest 
thereon,  and  that  all  but  the  $11  of  the  $120.50  was  without 
consideration  and  should  be  disallowed.  Pursuant  to  this  order, 
from  which  there  was  no  appeal,  the  master  disallowed  the  above 
sums  in  his  computation  and  necessarily  found,  as  a  mathemat- 
ical result,  that  nothing  was  due  the  orator,  but  on  the  contrary 
that  the  sum  of  $929.04  was  due  the  defendant  from  the  orator 
as  overpayments  on  account  of  usury. 

The  master  states  on  page  3  of  the  report  that  the  dispute 
between  the  parties  in  this  litigation  was  in  relation  to  these  two 
notes.  The  real  question  and  in  fact  the  only  one  for  his  deter- 
mination (besides  the  question  of  arbitration)  was  as  to  the  char- 
acter of  these  two  controverted  notes.  The  right  of  the  orator 
to  have  a  sum  found  due  him  in  equity  depended  upon  the  valid- 
ity of  the  new  mortgage  notes.  If  they  were  valid  the  amount 
of  the  two  remaining  unpaid  was  due  him.  If  the  $361  and  the 
$109.50,  which  formed  part  of  the  consideration  of  the  ora- 
tor's new  notes,  were  usurious,  then  the  defendant  had  largely 
overpaid  his  debt.  The  usury  extinguished  the  last  two  notes 
and  left  a  balance  due  the  defendant. 

The  defendant  claimed  that  he  was  entitled  to  recover  the 
$929.04,  and  appealed  from  the  decree  dismissing  the  bill.  The 
orator  filed  no  exceptions  to  the  master's  report  and  did  not  ap- 
peal. In  this  court  the  defendant's  counsel  insisted,  first,  that 
the  defendant  was  entitled  to  a  decree;  second,  if  the  court 
should  refuse  to  direct  a  decree,  tliat  then  the  defendant  be  per- 
mitted to  file  a  cross-bill  to  enable  him  to  recover  the  above 
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named  sum.  The  court  sustained  the  decree  of  the  Chancellor 
upon  the  matter  of  the  arbitration  ;  held  that  as  to  the  $361  the 
case  stood  for  disposition  upon  the  fjacts  reported ;  that  the  find- 
ing was  final  as  to  the  $109.50,  and  that  it  was  usurious,  and 
said  that  the  result  of  its  holding  upon  the  points  raised  in  the 
report  was  that  the  defendant  had  largely  overpaid  his  mortgage 
debt.  The  cause  was  remanded  with  liberty  to  apply  for  leave 
to  file  a  cross-bill,  which  leave  the  Court  of  Chancery  subsequent- 
ly granted.     Hathaway  v.  Hagam,^  59  Vt.  75. 

The  master  was  the  instrument  of  the  court  to  ascertain  what 
sum,  if  any,  was  due  the  orator  in  equity.  The  orator  was  bound 
to  make  out  his  case  at  the  hearing.  The  defendant  claimed  that 
usury  was  inherent  in  the  second  series  of  notes,  and  the  master 
was  obliged  to  determine  that  question  to  enable  him  to  decide 
whether  or  not  any  sum  was  due  the  orator,  and  he  did  decide  it 
under  the  direction  of  the  Chancellor,  and  the  inevitable  result 
of  that  decision  was  that  the  sum  named  in  the  report  was  due 
the  defendant. 

A  master's  office  is  a  branch  of  the  court.  Stewart  v.  Turner^ 
3  Edw.  Ch.  458.  One  of  the  duties  of  a  master  is  the  more  ef- 
fectual working  out  of  details,  which  the  judge,  sitting  in  court, 
is  unable  to  investigate.  Adams'  Eq.  379.  The  Court  of  Equity 
will  not  disregard  the  findings  of  the  master  except  upon  very 
clear  evidence  that  they  are  erroneous.  Richards  v.  Todd^  127 
Mass.  167.  In  this  State  it  was  held,  before  the  enactment  of 
our  Practice  Act,  that  the  Court  of  Chancery,  or  the  Supreme 
Court,  will  not  overrule  or  disregard  the  findings  of  a  master  to 
whom  it  has  been  referred  to  take  the  accounts  upon  a  mortgage, 
unless  for  evident  mistake  on  his  part  or  evident  corruption. 
ThraU  v.  Chittenden^  31  Yt.  186 ;  McDanieh  v.  Harbour^  43  Yt. 
460.  Barrett,  J.,  said  in  Rowan  v.  State  Bank  et  aU,^  45  Yt. 
195 :  "It  is  firmly  settled  in  this  State  that  the  master's  report 
wiU  be  regarded  as  settling  the  facts  which  fall  within  his 
province  to  find,  and  which  he  reports  as  found,  unless  it  appears 
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affirmatively  that  he  has  found  facts  without  evidence,  or  against 
evidence."     See  also  Merrill  v.  Bail/road  Co.^  54  Vt.  200,  and 
Waterman  v.  Buck^  58  Vt.  519. 

By  Act.  No.  17,  Laws  of  1878,  regulating  the  practice  in 
Courts  of  Chancery,  it  is  provided  that  controverted  questions 
in  chancery  cases  may  be  tried,  as  to  matters  of  fact,  by  masters 
appointed  by  the  Court,  and  that  their  report,  unless  good  cause 
be  shown,  shall  when  accepted  be  conclusive  of  all  questions  of 
fact  in  issue.  R.  L.  724,  et  aeq.  It  is  held"  that  special  masters 
appointed  under  this  Act  are  substituted  for  the  court  in  the  find- 
ing of  facts,  and  that  their  findings,  upon  legal  evidence,  are  con- 
clusive.    RatvdaU  v.  Randall^  55  Vt.  214. 

The  orator's  counsel  complain  that  the  orator  has  never  been 
placed  in  a  situation  where  he  could  avail  himself  of  the  right  to 
plead  either  the  statute  of  limitations  or  other  appropriate 
matter  to  the  defendant's  claim  of  overpayment.  In  WarTier  v. 
Quirdon,  50  Vt.  652,  it  was  held  that  the  established  practice  in 
foreclosure  cases  is,  where  the  subject  of  inquiry  and  dispute  is 
what  is  due,  as  depending  on  payments,  or  matter  directly  ap- 
plicable to  reduce  the  sum  due,  without  affecting  the  validity  of 
the  mortgage  as  security,  reference  is  to  be  made  to  the  master 
in  the  first  instance,  and  the  subject  is  not  to  be  litigated  by 
answer,  replication  and  proofs,  as  is  done  in  other  cases  of  or- 
dinary equity  cognizance  and  litigation.  The  action  and  decis- 
ion of  the  court  is  to  be  had  upon  what  is  brought  before  the 
court  as  the  result  of  such  reference  to  the  master,  and  not  upon 
formal  pleadings,  and  upon  proofs  addressed  to  the  court  in  the 
first  instance. 

If  it  had  so  happened  that  the  usury  had  only  been  of  suffi- 
cient amount  to  reduce  or  even  extinguish  the  sum  due  the 
orator  upon  his  two  notes.  Gross  v.  Manny  53  Vt.  501,  would  be 
full  authority  that  the  amount  of  the  usury  could  have  been 
applied  as  an  equitable  offset,  without  plea  or  answer.  The 
only  difference  between  that  case  and  the  one  at  bar  is  in  the 
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fact  that  in  the  latter  case  the  usury  was  of  so  large  an  amount 
that  it  not  only  extinguished  the  orator's  notes  but  left  a  balance 
due  the  defendant. 

K  the  defendant's  claim  against  the  orator  had  consisted  of 
an  account  or  other  demand  not  growing  out  of  the  orator's 
notes  it  could  not  have  been  considered  by  the  master,  but 
here  the  usury  was  in  the  notes  and  affected  the  last  ones  to  be 
}>aid,  and  on  account  of  it  the  orator  could  not  sustain  those 
upon  which  he  asked  for  a  decree ;  hence  the  result  arrived  at 
by  the  master. 

If  the  master  has  not  determined  tne  question  of  usury 
then  he  has  settled  nothing,  and  it  is  still  an  open  question 
whether  or  not  there  is  a  sum  due  the  orator  in  equity.  We 
think  it  must  be  held  that  the  master  has  determined  these 
questions  and  that  they  are  not  again  open  to  controversy  upon 
the  principal  of  r^  judicata  although  no  judgment  or  decree 
has  supervened.  The  fact  that  in  the  state  of  the  pleadings 
the  defendant  could  not  have  a  decree  is  not  a  reason  why  the 
orator  should  be  allowed  to  re-open  those  questions.  A  decree 
was  not  entered  for  the  defendant  because  the  pleadings  did 
not  warrant  it,  but  the  court  permitted  him  to  file  a  cross-bill 
and  thus  adapt  his  pleadings  to  the  facts  found. 

The  case  of  DvoineU  v.  BlisSy  58  Vt.  353,  was  remanded 
with  leave  to  the  orator  to  amend  his  bill  to  meet  the  facts  de- 
veloped at  the  hearing  before  the  master,  with  directions  to  the 
Court  of  Chancery  to  enter  a  decree  accordingly.  In  Harrigan 
v.  Ba^con^  57  Vt.  644,  the  orator  brought  a  bill  to  compel  the 
defendant,  a  mortgagor,  to  discharge  his  mortgage.  The  de- 
fendant answered  that  there  was  a  small  amount  still  his  due 
and  the  master  so  found.  The  court  permitted  the  orator  to 
amend  his  bill  into  one  to  redeem.  See,  also,  Kopper  v.  Dyer^ 
59  Vt.  477.  While  these  cases  are  not  directly  in  point  here, 
they  show  the  disposition  of  the  court  to  permit  the  pleadings 
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in  a  case  to  be  shaped  so  as  to  meet  the  facts  that  have  appeared 
at  the  trial,  that  equity  may  be  done. 

It  is  argued  that  when  the  balance  was  found  due  the 
defendant  he  should  have  been  remitted  to  his  remedy  at  law, 
and  McMillan  v.  Richards^  9  Cal.  419,  b  cited  as  authority. 
The  case  is  in  point  that  there  was  an  ample  remedy  at  law,  but 
under  the  practice  in  this  State  the  defendant  may  have  his  rem- 
edy by  cross-bill.  The  usury  grew  out  of  the  transaction  which 
resulted  in  the  giving  of  the  mortgage.  Usury  was  inherent  in 
the  mortgage,  and  it  was  proper  for  the  court  to  retain  the  case 
that  justice  might  be  done  between  the  parties.  The  Court  of 
Chancery,  having  obtained  jurisdiction  of  a  cause  for  one  pur- 
pose, will  retain  it  for  all  purposes.  Barnes  v.  Dow^  69  Vt. 
530.  "  A  cross-bill  must  be  based  upon  an  equity  growing  out 
of  the  claim  set  up  in  the  original  bill,  and,  in  our  practice,  is 
considered  a  dependency  merely  upon  the  principal  bill.  It  is 
usually  brought,  either  to  obtain  a  necessary  discovery  of  facts 
in  aid  of  the  defence  of  the  original  bill,  or  to  obtain  full  relief 
to  all  parties  touching  the  matters  of  the  original  bill.  Sla80?i 
V.  Wright,  14  Yt.  208  ;  Rutland  v.  Paige,  24  Vt.  181."  When 
it  appears  that  the  suit'  is  insufficient  to  bring  before  the  court 
the  rights  of  all  the  parties  and  the  matters  necessary  to  a  just 
determination  of  the  cause,  the  court  sometimes  in  its  discretion, 
will  at  the  hearing  before  publication,  direct  a  cross-bill.  Adams' 
Eq.  402,  note. 

The  defendant  says  in  his  answer  to  the  cross-bill,  that  the 
master  proceeded  to  investigate  the  question  of  usury  against 
his  protest ;  but  obviously,  in  order  to  determine  whether  or  not 
anything  was  due  the  orator,  the  master  was  obliged  to  meet  and 
settle  this  question. 

It  is  not  claimed  that  the  facts  were  found  against  evidence, 
or  without  evidence,  or  that  there  was  any  error  in  computation. 
ISo  exceptions  were  taken  to  findings  or  report.  The  defendant 
in  the  cross-bill  admits  in  his  answer  that  by  reason  of  the  pro- 
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ceedings  had  in  the  original  cause  he  now  claims  nothing  due 
him  on  the  notes  and  mortgages  and  insists  that  there  shall  be  a 
decree  dismissing  his  original  bill.  If  such  a  decree  could  be 
made  it  would  be  because  of  the  determination  of  the  master, 
which  as  necessarily  and  conclusively  establishes  the  fact  that 
$929.04  was  due  the  defendant  in  the  original  suit  as  that  noth- 
ing was  due  the  orator. 

The  facts  as  found  stand  upon  the  record,  and  the  orator  in 
the  cross-bill  is  entitled  to  recover  the  sum  found  his  due  unless 
his  right  of  recovery  is  aflected  by  the  statute  of  limitations  or 
unless  some  fact  has  arisen  since  the  filing  of  the  master's  report 
that  dis-entitles  him. 

Decree  reversed  and  cav^e  remanded  vnth  mandate. 
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JOSHUA  B.  FORD  v.  TOWN  OF  BRAINTREE. 

Highways,    Defect  occasioned  by  insufficient  cvivert 

A  hole  in  the  highway  at  a  pomt  five  rods  distant  from  a  culvert^  which  is 
occasioned  by  the  fact  that  the  culvert  is  not  large  enough  to  carry 
off  the  water,  is  not  a  defect  in  a  bridge,  sluice  or  culvert  for  which 
the  town  is  responsible  to  a  person  injured  thereby. 

Action  oil  the  case  to  recover  damages  occasioned  by  an  in- 
suflScient  culvert.  Trial  by  jilry  at  the  June  term,  Orange 
county,  1889,  Taft,  J.,  presiding.  At  the  close  of  the  plaintiffs 
case  the  court  directed  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted. 

The  case  appears  in  the  opinion. 

J,  D,  Denison^  for  the  plaintiff. 

The  question  of  sufficiency  is  one  of  fact  for  the  jury.  Ses- 
sions  V.  Newport^  23  Vt.  9 ;  Washburn  v.  Woodstock^  49  Vt. 
503. 

When  an  injury  is  the  natural  or  probable  result  of  negli- 
gence an  action  accrues.  Forney  v.  Oetdmacher^  75  Mo.  113 ; 
Tenvpleton  v.  Montpeliery  56  Vt.  328 ;  Am.  Rep.  41,  53  to  58 
notes ;  HiU  v.  WindsoTy  50  Am.  Rep.  569  to  574  notes ;  Lane 
V.  Atlantic  WorkSy  111  Mass.  136;  Brovm  v.  Chicago ^  Mo,  & 
Lt,  P,  R.  R.y  54  Wis.  342;  Campbell  v.  City  of  Stillwater,  32 
Minn.  308. 

N,  L.  Boyden  and  R,  M.  Harvey y  for  the  defendant. 

The  injury  was  not  the  direct  result  of  the  defective  culvert. 
Hydcy  Admr.y  v.  Jamaicay  27  Vt.  444;  Baxter  v.  Winooski 
Turnpike  Co.y  22  Vt.  114;  TrowY,  Vt  Central  Rd,  Co.y  24 
Vt.  487 ;  Tisdale  v.  Tomn  of  Nortony  8  Met.  388 ;  Holman  v. 
Toionshend,  13  Met.  297. 
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The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  Prior  to  the  passage  of  the  Act  of  1880, 
towns  were  liable  for  damages  that  arose  from  the  insuffi- 
ciency or  want  of  repair  of  their  highways  and  bridges.  By 
Ifo.  62  of  the  Act  of  the  Legislature  of  that  year  their  lia- 
bility was  restricted  to  damages  that  arose  from  the  insuffi- 
ciency of  bridges  of  not  less  that  eight  feet  span.  Act.  No. 
13,  Laws  of  1882,  upon  which  this  action  was  brought,  en- 
larges the  scope  of  the  Act  of  1880  and  extends  that  liability 
to  include  damages  caused  by  means  of  the  insufficiency  or  want 
of  repair  of  culverts  and  sluices  which  towns  are  bound  to 
maintain. 

Bridges,  culverts  and  sluices  form  a  part  of  the  highway 
in  which  they  are  situated,  and  the  liability  of  towns  for  dam- 
ages, caused  by  means  of  their  insufficiency,  is  continued  by  the 
pr^ent  law  for  the  obvious  reason  that  they  are  more  danger- 
ous than  the  other  portions  of  highways — defects  in  them  often 
being  of  such  a  character  as  not  to  be  perceptible  to  the  traveler 
in  passing  over  them — while  towns  are  absolved  from  liability 
for  damages  occasioned  by  defects  in  all  other  parts  of  their 
highways. 

The  plaintiff's  evidence  tended  to  show  that  he  was  in- 
jured at  a  point  in  the  highway  five  rods  distant  from  the  cul- 
vert in  question ;  that  the  culvert  was  insufficient  in  not  being 
large  enough  to  carry  off  the  water  that  collected  in  the  ditch, 
and  that  in  consequence  the  water  set  back  and  its  action  made 
the  hole  in  the  road  which  was  the  immediate  cause  of  the  acci- 
dent. 

If  the  defendant  town  is  liable  for  damages  caused. by  this 
defect  in  its  highway  it  would  have  been  liable  had  the  defect 
been  one  hundred  rods  or  at  any  other  distance  from  the  culvert, 
provided  it  could  have  been  shown  that  the  insufficiency  or  want 
of  repair  of  the  culvert  was  the  primary  though  remote  cause  of 
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it.  Many  defects  in  highways  might  be  traced  to  the  insuflS- 
ciency  or  want  of  repair  of  culverts  and  sluices  as  indirect  causes. 
It  might  often  be  said  that  if  there  had  been  a  larger  culvert  at 
a  certain  point,  or  the  existing  one  had  been  kept  unobstructed, 
the  road  at  another  point  would  not  have  been  gullied  and  out 
of  repair.  But  obviously  it  was  not  the  intention  -of  the  Legis- 
lature to  allow  persons  injured  to  recover  damages  for  injuries 
sustained  by  reason  of  such  defects.  To  give  the  construction  to 
the  Act  which  is  claimed  for  it  by  the  plaintiff  would  be  to  re- 
enact,  by  judicial  decision,  in  part  at  least,  the  highway  damage 
law  which  the  Legislature  has  repealed.  It  would  make  towns 
liable  for  damages  occasioned  by  other  insuflSciencies  and  defects 
in  their  highways  than  those  specified  in  the  Act  of  1882.  To 
come  within  the  Act  the  accident  must  occur  and  the  injury  be 
sustained  while  the  traveler  is  passing  over  the  bridge,  culvert  or 
sluice,  or  that  portion  of  the  road  which  constitutes  the  ap- 
proaches to  it,  so  that  the  insufficiency  or  want  of  repair  of  the 
structure  itself,  or  of  its  approaches,  is  the  direct  cause  of  the 
injuries  sustained. 

Judgment  affirmed. 


r 


OCTOBER,  lfi»l.  U7 


J.  &  W.  Agnew  v.  Jerome  Dumas. 


J.  &  W.  AGNEW  V.  JEROME  DUMAS. 

Statute  of  FravdB.     Sale.     Delivery  to  carrier.     Attachment. 

Goods  of  the  value  of  more  than  $40  were  purchased  orally  by  S.  without 
delivery  of  any  portion  or  payment  of  any  part  of  the  purchase 
money.  They  were  to  be  delivered  in  B.  by  the  vendor,  the  freight 
to  be  paid  by  the  consignee  and  deducted  from  the  purchase  price. 
The  consignee  had  never  applied  to  the  carrier  for  the  goods  nor  paid 
the  freight.  Held^  that  the  title  remained  in  the  vendor  and  that  the 
goods  could  not  be  attached  upcm  the  debt  of  the  vendee. 

Trover  for  a  quantity  of  tin- ware  and  rag  sacks.  Heard 
npon  the  report  of  a  referee  at  the  September  term,  1890,  Chit- 
tenden county,  Rowell,  J.,  presiding.  Judgment  for  the  plain- 
tiffs for  the  value  of  the  sacks  only.     The  plaintiffs  except. 

The  defendant  attached  and  sold  the  property  upon  the  debt 

of  one  Sterlovski,  to  whom   it  had  been  sold  and  sent  by  the 

plaintiffs.      With  reference  to  the  contract  of  sale  the  referee 

reported : 

"That  upon  the  5th  day  of  April,  1888,  at  Port  Henry,  in 
the  State  of  rTew  York,  by  oral  contract,  the  plaintiffs,  partners 
in  trade  at  said  Port  Henry,  manufacturing  and  dealing  in  tin- 
ware and  other  tin  peddlers'  supplies,  sold  to  one  Jacob  Sterlov- 
ski, living  at  Burlington,  in  the  State  of  Vermont,  a  tin  peddler, 
with  no  mace  of  business  except  wherever  he  might  happen  to 
be  with  his  cart,  a  stock  of  such  supplies  at  the  price  of  254  dol- 
lars and  64  cents.  The  goods  in  kind  and  number  were  ordered 
by  Sterlovski  in  person  and  orally  without  selection  of  the  par- 
ticular articles,  which  were  afterwards  taken  from  the  plaintiffs' 
general  stock  to  fill  the  order,  and  were  shipped  by  plaintiffs  to 
said  Sterlovski  at  said  Burlington,  by  rail,  to  be  delivered  at 
Burlington  at  the  expense  of  the  plaintiffs  by  such  route  as  they 
should  select,  and  upon  the  express  understanding  that  said  Ster- 
lovski should  pay  at  Burlington  the  freight  charges  for  their 
transportation  and  be  credited  for  the  same  by  the  plaintiffs 
upon  the  purchase  price  of  the  goods ;    and  upon  the  further 
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undertaking  upon  the  part  of  said  Sterlovski  that  he  would  ped- 
dle out  said  goods  in  and  about  said  Burlington  in  exchange 
f)rincipally  for  barter,  and  ship  the  barter  to  the  plaintiffs  to  be 
ikewise  applied  upon  said  purchase  price." 

The  above  property  was,  together  with  the  rag  sacks,  ship- 
ped by  rail  under  consignment  to  Sterlovski.  Having  arrived 
at  Burlington  it  was  placed  in  the  freight  house  of  the  railroad 
company,  where  it  remained  uncalled  for  for  several  days ;  after 
which  it  was  attached  by  the  defendant,  who  at  the  time  of  the 
attachment  paid  the  freight  charges.  Still  later,  the  plaintiffs, 
learning  that  Sterlovski  had  become  insolvent  and  absconded, 
demanded  the  property  of  the  railroad  company,  and  that  de- 
mand being  refused,  brought  this  suit. 

Roberts  dk  Roberts^  for  the  plaintiffs. 

The  defendant  has  no  greater  riglit  than  Sterlovski.  Hack- 
eit  V.  CalUnder,  32  Vt.  97-108. 

Under  the  contract  of  sale  Sterlovski  acquired  no  right  to 
the  possession  of  the  goods  until  he  had  paid  the  freight  charges. 
Hale  V.  Huntley^  21  Vt.  147;  Gibbs  v.  Benjamin,  45  Vt.  124, 
128  ;  Benj.  Sales,  s.  320  and  notes ;  Id.  s.  692 ;  Towsley  v.  Dana^ 
1  Aik.  344;  2  Kent's  Com.  492,  496;  Morris  v.  Rexford,  18 
N.  Y.  552,  555  ;  Fletcher  v.  Cole,  23  Vt.  114. 

The  plaintiffs  were  to  deliver  the  goods  at  Burlington  and 
therefore  the  common  carrier  was  their  agent.  Benj.  Sales,  ss. 
330,  693 ;  Knulder  v.  Ellison,  47  N.  Y.  30,  40 ;  Orave7\  v. 
Ryder,  6  Taunt.  433 ;  Ruck  v.  Hatfidd  5  B.  &  Aid.  632  ; 
Benj.  Sales,  s.  824. 

The  contract  of  sale  was  void  under  the  Statute  of  Frauds. 
Delivery  to  the  carrier  was  not  delivery  to  Sterlovski.  Benj. 
Sales,  160,  181 ;  Ad.  Cont.  561,  571;  Benj.  Sales,  701,  703; 
Ad.  Cont.  333,  Id.  557 ;  Spencer  v.  Hale,  30  Vt.  314,  Oibbs  v. 
Benjamin,  45  Vt.  130  ;  Strong  v.  Bodds,  47  Vt.  348  ;  Rogers  v. 
PhiUipS,^0  N.  Y.  519  ;  Maxwell  v.  Brown,  39  Me.  98. 
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W.  L.  Bumap  and  J.  J,  Enright  for  the. defendant. 

The  sale  to  Sterlovski,  followed  by  a  separation  of  the  goods, 
from  the  general  stock  and  a  delivery  to  the  common  carrier,, 
passed  the  title  from  tlie  plaintiffs  to  him.  There  is  nothing  to 
show  that  the  plaintiffs  intended  to  retain  the  title.  Benj.  Sales,. 
359-360,  392  and  case  cited,  362,  392,  399  et  seq,  693,  853,  399  ;, 
Strong  v.  Dodds,  47  Vt.  348 ;  IlaU  v.  Bimond,  (N.  H.)  1.  N^ 
E.  R.,  848. 

The  opinion  of  tlie  court  was  delivered  by 

TYLER,  J.  The  contract  between  the  plaintiffs  and  Ster- 
lovski was  a  parol  one  for  the  sale  of  goods  for  the  price  of  forty 
dollars  and  over,  and  no  part  of  the  price  was  paid  and  nothing 
was  given  in  earnest  to  bind  the  bargain  ;  therefore  it  was  within 
the  statute  of  frauds  and  not  enforceable  unless  the  goods  were 
accepted  and  received  by  the  purchaser  or  his  agent. 

The  defendant's  position,  that  the  goods  were  accepted  and 
received  at  Port  Henry  by  the  railroad  company  as  a  common 
carrier,  acting  as  the  servant  and  agent  of  the  purchaser,  cannot 
be  maintained  for  the  reason  that  by  the  terms  of  the  contract  the 
plaintiffs  were  to  deliver  the  goods  at  Burlington.  The  carriers 
were  therefore  the  agents  of  the  plaintiffs  for  the  transportation 
of  the  goods  to  the  place  of  tljeir  destination. 

The  defendant's  counsel  makes  the  further  claim  that,  when 
the  goods  had  reached  Burlington  and  been  deposited  in  the  car- 
rier's freight  house,  the  possession  of  the  carrier  was  the  con- 
structive possession  of  the  consignee ;  that  the  carrier's  receipt 
of  the  goods  was  a  sufficient  compliance  with  the  statute,  and 
that  the  carrier  thereafter  held  them  for  the  consignee.  We 
think,  however,  that  the  "express  understanding"  which  the 
referee  finds  was  had  between  the  plaintiffs  and  the  purchaser, 
that  the  latter  should  pay  the  freight  at  Burlington  for  the  plain- 
tiffs, makes  the  fair  and  only  reasonable  construction  of  the  con- 
tract to  be  that  the  purchaser  was  personally  to  receive  the  prop- 
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erty  on  ite  arrival ;  that  the  payment  of  the  freight  and  the  tak- 
ing of  the  property  were  to  be  contemporaneous  acts ;  that  the 
fact  tliat  he  was  to  advance  the  freight  precludes  the  idea  of  an 
implied  authority  in  the  carrier  to  receive  the  goods  for  him. 
As  the  consignee  did  not  accept  and  receive  them  and  did  no 
act  indicating  an  intention  to  do  so,  but  absconded  from  the  State 
before  their  arrival,  the  contract  was  not  relieved  from  the  stat- 
ute of  frauds.  Neither  the  title  nor  the  right  of  possession  ever ' 
passed  from  the  plaintiffs. 

Judgment  reversed  and  judgment  for  the  plmntiffa  for 
$196, 38 J  the  larger  sum  named  in  the  rejport^  interest  and 
costs. 
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MT.  MANSFIELD  HOTEL  COMPANY  v.  WM.  P.  BAILEY 

&  TR. 

Endorser.    Interest.    Demand  and  Notice. 

1.  The  endorser  of  a  promissory  note  bearing  annual  interest  is  liable  for 

the  interest  as  it  falls  due  before  the  maturity  of  the  note. 

2.  But  he  must  be  charged  witn  such  liability  by  demand  and  notice. 

Special  assumpsit  for  the  annual  interest  due  on  five  prom- 
issory notes  endorsed  by  the  defendant.  Plea,  the  general  issue. 
Trial  by  court  at  the  April  term,  1890,  Lamoille  county,  Munson, 
J.,  presiding.  Judgment  for  the  defendant.  The  plaintiff 
excepts. 

The  case  appears  in  the  opinion. 
P.  K,  Oleed^  for  the  plaintiff. 
Oeo.  WUhinSy  for  the  defendant. 

To  charge  an  endorser  there  must  be  a  demand  and  notice. 

1  Par.  Bills  &  Notes,  353-356,  442,  443 ;    Sto.  Pr.  Notes,  s.  135  ; 

2  Aik.,  263  ;   Whitney  v.  Dean,  22  Vt.  561. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  It  appears  by  the  statement  of  facts  that  Geo. 
Doolittle  and  Mrs.  E.  J.  Doolittle  promised  to  pay  the  defend- 
ant, William  P.  Bailey,  or  order,  five  thousand  dollars,  as  their 
five  promissory  notes  should  respectively  become  due,  and  the 
interest  thereon  annually.  The  notes  are  dated  April  1,  1886, 
Are  for  $1,000  each,  and  payable  1 6,  17,  18,  19  and  20  years  from 
their  date. 

The  plaintiff,  as  the  indorsee  of  the  notes,  seeks  to  recover 
of  the  defendant,  as  indorser,  the  first  three  years'  interest  upon 
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them  without  demand  of  the  makers  and  notice  to  the  defend- 
ant of  the  makers'  default  of  payment.  The  defendant's  coun- 
sel contends,  Ist,  than  the  indorser  cannot  in  any  event  be  com- 
pelled to  pay  the  interest  as  it  annually  falls  due,  that  his  con- 
ditional liability  does  not  become  absolute  until  the  notes  re- 
spectively mature,  and  then  only  after  demand  and  notice  ;  2d, 
that  if  the  interest  is  collectable  of  the  indorser  as  it  annually 
accrues  it  is  after  the  usual  measures  have  been  taken  to  make 
him  chargeable. 

The  general  rule  of  law  relative  to  the  respective  liabilities 
of  the  maker  and  indorser  of  a  promissory  note  is  well  defined. 
The  promise  of  the  maker  is  absolute  to  pay  tlie  note  upon  pre- 
sentment at  its  maturity.  The  promise  of  the  indorser  is  condi- 
tional that  if,  when  duly  presented,  it  is  not  paid  by  the  maker^ 
he,  the  indorser,  will,  upon  due  notice  given  him  of  the  dishonor, 
pay  the  same  to  the  indorsee  or  other  holder. 

It  seems  clear  that  the  indorser  is  not  liable  for  the  annual 
payment  of  the  interest  without  performance  of  the  conditions 
bv'tlie  holder.  If  he  were  thus  liable  his  relation  to  the  note 
would  be  like  that  of  a  surety  or  a  joint  maker,  and  his  promise^ 
instead  of  being  conditional,  would  be  absolute  as  to  the  payment 
of  the  interest.  This  is  contrary  to  the  general  statement  of  the 
law  that  his  liability  is  conditional.  The  relation  of  principal 
does  not  exist  between  him  and  the  maker.  They  are  not  co- 
principals.  Their  contracts  are  separate  and  they  must  be  sued 
separately,  at  common  law.  Randolph  Com.  Paper,  s.  739.  The 
maker  has  received  the  money  of  the  indorser  and  in  considera- 
tion thereof  promises  to  repay  it  according  to  the  terms  of  the 
note,  and  if  he  fails  to  pay,  his  contract  is  broken  and  he  is  liable 
for  the  breach.  The  contract  of  the  indorser  is  anew  one,  made 
upon  a  new  consideration  moving  from  the  indorsee  to  himself. 
His  undertaking  is  in  the  nature  of  a  guaranty  that  the  maker 
will  pay  the  principal  and  interest  according  to  the  terms  of  the 
note.     His  liability  is  fixed  upon  the  maker's  default  upon  de- 
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mand,  and  notice  to  him  of  such  default.  This  new  contract 
cannot  be  construed  as  an  absolute  one  to  pay  the  interest  with- 
out default  of  or  demand  upon  the  maker.  The  promise  cannot 
be  absolute  as  to  the  payment  of  interest  when  it  is  clearly  con- 
ditional as  to  the  payment  of  the  principal. 

It  is  held  that  though  the  annual  interest  upon  a  promissory 
note  may  be  collected  of  the  maker  as  it  falls  due,  it  is  not  separ- 
ated from  the  principal  so  that  the  recovery  of  it  is  barred  by 
the  statute  of  limitations  until  the  recovery  of  the  principal  is 
thus  barred.  Grafton  Bank  v.  Doe  et  al.,  19  Vt.  463.  The 
holder  of  a  note  with  interest  payable  annually  loses  no  rights 
against  the  parties  to  it,  whether  makers  or  indoreers,  by  neglect- 
ing to  demand  interest,  and  he  has  the  election  to  do  so,  or  wait 
and  collect  it  with  the  principal,  for  it  is  regarded  as  an  incident 
of  the  principal.  National  Bank  of  North  America  v.  Kirhy^ 
108  Mass.  497.  But  it  is  so  far  an  independent  debt  that  he  may 
maintain  an  action  against  the  makers  for  it  as  it  annually  ac- 
crues, or  allow  it  to  accumulate  and  remain  as  a  part  of  the  debt 
until  the  note  matures.  GaUin  v.  Lyman^  16  Vt.  44.  In  the 
latter  course  the  makers  would  be  chargeable  with  interest  upon 
each  year's  interest  from  the  time  it  was  due  until  final  payment.  1 
Aik.  410  ;  Austin  v.  Imxis^  23  Vt.  286.  It  was  said  by  the  Court 
in  TaUiaferrds  Ex'rs.  v.  King*B  Admr,^  9  Dana  331,  (35  Am. 
Dec.  140  ):  "  The  interest,  by  the  terms  of  the  covenant,  is  made 
payable  at  the  end  of  each  year,  and  is  as  much  then  demandable 
as  if  a  specific  sum  equal  to  the  amount  of  interest  had  been 
promised  ;  and,  in  default  of  payment,  as  much  entitles  the  plain- 
tiff to  demand  interest  upon  the  amount  so  due  and  unpaid.  The 
fact  that  the  amount  so  promised  to  be  paid  is  described  as  in- 
terest accruing  upon  a  larger  sum,  which  is  made  payable  at  a 
future  day,  cannot  the  less  entitle  the  plaintiff  to  demand  inter- 
est upon  the  amount,  in  default  of  payment,  as  a  just  remunera- 
tion in  damages  for  the  detention  or  non-payment." 

It  is  true  that  at  the  maturity  of  the  notes  the  defendant 
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would  be  liable,  as  indorser,  for  both  principal  and  interest,  upon 
due  demand  and  notice,  although  these  measures  had  not  been 
taken  to  make  him  chargeable  as  the  interest  fell  due  each  year. 
Notice  of  the  maker's  default  of  payment  of  interest  need  not  be 
given  annually  to  the  indorser  in  order  to  charge  him  with  lia- 
bility for  int-erest  when  the  note  matures.  This  is  so  stated  by 
the  Court  in  National  Bank  of  North  America  v.  JSTirhy,  supra. 
In  Howe  v.  Bradley,  19  Me.  31,  it  is  held  that  when  a  note  is 
made  payable  at  some  future  period,  with  interest  annually  till 
its  maturity  and  no  demand  is  made  for  the  annual  interest  as  it 
becomes  due,  or  if  made,  no  notice  thereof  is  given,  the  in- 
dorser, if  duly  notified  of  the  demand  and  non-payment  when 
the  note  falls  due,  is  liable  for  the  whole  amount  due,  both 
principal  and  interest ;  that  the  obligation  imposed  by  the  law 
upon  the  holder  is  only  to  demand  payment  and  give  the  required 
notice  when  the  bill  or  note  becomes  payable.  It  is  not  held 
in  this  country  that  interest  is  subject  to  protest  and  notice,  ac- 
cording to  the  law  merchant,  in  order  to  charge  indorsers  with 
it  when  the  note  matures.  The  usual  consequence  of  omission 
to  notify  the  indorser  of  the  maker's  default,  namely,  the  re- 
lease of  the  indorser,  would  not  follow  the  omission  to  give 
him  annual  notice  of  such  default.  A  note  is  not  dishonored 
by  a  failure  of  the  maker  to  pay  interest.  JF'irst  National  Bank 
v.  County  Co7nmis8ioners,  14  Minn.  77,  (100  Am.  Dec.  196, 
note;. 

The  defendant's  counsel  argues  that  it  would  be  inconsistent 
to  hold  the  indorser  liable  for  interest,  which  is  a  mere  increment 
of  the  principal,  until  his  liability  is  established  to  pay  the  sum 
out  of  which  the  interest  springs ;  that  there  may  be  defences  to 
the  note  at  its  maturity'  which  will  release  the  maker  and  conse- 
quently the  indorser,  or  that  the  indorser  may  then  be  released 
by  neglect  of  demand  and  notice.  On  first  impression  it  might 
seem  inconsistent  that  the  maker  should  be  compelled  to  pay  in- 
terest before  his  liability  has  been  fixed  to  pay  the  principal,  but 
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that  IB  his  contract.  It  is  also  argned  that  the  fact  that  the  inter- 
est, when  uncollected,  is  an  incident  of  the  debt  so  that  as  it  an- 
nually falls  due,  demand  and  notice  are  not  necessary  in  order  to 
charge  either  the  maker  or  the  indorser  with  liability  to  pay  it 
when  the  note  matures,  is  ground  for  holding  that  the  indorser  is 
not  liable  for  interest  until  he  is  made  liable  for  the  principal. 

The  question  is  whether  the  indorser,  by  the  act  of  indorse- 
ment, promises  to  pay  anything  on  the  note  till  its  maturity,  at 
which  time  he  clearly  may  be  made  liable  for  both  principal  and 

interest.  The  note  bears  upon  its  face  an  absolute  promise  by 
the  maker  to  pay  the  principal  when  it  becomes  due  and 
the  interest  thereon  annually.  His  promise  is  two-fold.  It  is  as 
absolute  to  pay  the  interest  at  the  end  of  each  year  as  to  pay  the 
principal  at  the  end  of  the  time  specified.  Now  what  is  the  nature 
of  the  contract  which  the  indorser  makes  with  the  indorsee  ?  His 
contract  is  not  in  writing,  like  that  of  the  maker,  buthisname  upon 
the  note  is  evidence  that  he  has  received  value  for  it,  and  also  of 
an  undertaking  on  his  part  that  it  shall  be  paid  according  to  its 
tenor.  When  he  indorses  it  and  delivers  it  to  the  indorsee  he 
directs  the  payment  to  be  made  to  the  latter,  and  in  effect  repre- 
sents that  the  maker  has  promised  to  pay  certain  sums  of  money 
according  to  the  terms  of  the  note,  that  is,  the  principal  at  ma- 
turity and  the  interest  annually  ;  that  if  the  maker  fails  to  pay 
on  demand,  he,  the  indorser,  will  pay  on  due  notice.  His  con- 
ditional promise  is  concurrent  with  the  absolute  promise  of  the 
maker.  His  liability  to  pay  interest  and  principal,  as  each  re- 
spectively falls  dncj  arises  from  his  contract.  It  is  his  contract 
that  he  will  make  payment  whenever  the  maker  is  in  default  and 
he,  the  indorser,  is  duly  notified  tliereof . 

It  is  true  that  interest  is  an  incident,  an  increment  of  the 
principal,  and  that  the  holder  may  wait  for  it  until  his  note  ma- 
tures and  then  collect  it  with  the  principal  He  may,  however, 
by  the  contract,  collect  it  as  it  falls  due,  of  the  maker,  and  upon 
the  latter's  default,  of  the  indorser. 
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The  courts  of  England  have  never  recognized  the  American 
doctrine  that  interest  is  a  mere  incident,  an  outgrowth  of  the 
principal,  and  in  many  cases  follows  and  is  recoverable  as  such 
without  an  express  contract.  Until  37  Hen.  8,  c.  9,  it  was  unlaw- 
ful to  demand  interest  even  upon  a  contract  to  pay  it.  Since  the 
case  of  DellavUland  v.  Bowerbanh^  1  Carapb.  50,  interest  has 
been  allowed  in  England  upon  express  contracts  therefor,  and 
not  otherwise.  Where  there  is  such  a  contract  interest  stands 
like  the  principal  in  respect  to  the  rights  and  liabilities  of  an  in- 
dorsee Sedg.  on  Dam,  383;  Sdlech  v.  French,  l;Conn.  32,  (6 
Am.  Dec.  189,  note).  In  Jennings  v.  Napanee  Brush  Co,  reported 
in  Ca.  Law  Jour.,  Vol.  20,  No.  19,  in  a  learned  opinion  by  Mc- 
Dougall,  J.,  it  was  held  that  where  there  was  an  express  contract 
to  pay  interest  annually  or  semi-annually,  it  was  not  different 
from  a  contract  to  pay  an  instalment  of  the  principal  itself,  and 
that  notice  to  the  indorser  of  the  maker's  default  was  necessary 
to  charge  the  indorser  with  it.  In  that  case  the  indorser  was  re- 
leased from  payment  of  the  first  two  half-yearly  instalments  of 
interest  for  want  of  demand  and  notice. 

While  we  adhere  to  the  doctrine  laid  down  in  Grafton  Bank 
V.  Doe^  et  aL,  supra,  that  interest  is  in  general  an  incident  of  the 
debt,  it  is  consistent  to  hold  that  where  the  indoreer  is  himself  a 
party  to  the  original  contract  to  pay  interest  annually,  as  in  the 
case  at  bar,  by  his  indorsement  he  guarantees  the  performance 
of  that  contract.  Any  other  holding  would  make  the  indorser 
liable  for  only  a  part  of  the  maker's  contract. 

The  case  of  Codman  v.  The  Vt.  and  Ca.  Railroad  Go,,  16 
Blatch.  165,  has  been  brought-  to  our  attention.  The  trustees 
and  managers  of  the  Vermont  Central  Railroad  Co.  and  the  Vt. 
and  Ca.  Railroad  Co.,  issued  notes  to  the  amount  of  $1,000,000 
in  sums  of  $1,000  each,  payable  to  the  defendant  company,  in 
twenty  years  from  their  date,  with  interest  semi-annually  on  pre- 
sentation of  the  interest  coupons  made  payable  to  bearer  and 
attached    to  the  notes.     On  each   note    was    this  indorsement. 
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signed  by  the  treasurer  of  the  defendant,  under  its  seal :  "  For 
value  received,  the  Vermont  and  Canada  Kailroad  Company 
hereby  guarantee  the  payment  of  the  within  note,  principal  and 
interest,  according  to  its  tenor,  and  order  the  contents  thereof  to 
be  paid  to  the  bearer."  The  coupons  were  not  indorsed.  The 
notes  were  pul  on  the  market  and  the  plaintiff  purchased  fifty  of 
them,  and  subsequently,  after  due  demand,  notice  and  protest, 
brought  this  suit  to  recover  the  amount  of  two  coupons  on  each 
of  his  notes,  the  notes  tliemselves  not  having  matured.  Without 
passing  upon  the  question  whether  the  guaranty  was  negotiable 
and  available  to  the  plaintiff,  as  a  remote  holder,  Wheeler,  J., 
among  other  questions  that  arose  in  the  case,  decided  that  the 
indorsement  was  a  contract  of  indorsement  running  to  the 
bearer,  and  that  demand,  notice  and  protest  fixed  the  liability  of 
the  indorser  to  pay  the  coupons,  and  gave  judgment  for  plain- 
tiff for  the  amount  of  the  coupons. 

The  Supreme  Court  of  the  United  States  has  repeatedly 
held  that  the  statute  of  limitations  begins  to  run  upon  interest 
coupons  payable  annually  or  semi-annually,  from  the  time  they 
respectively  mature,  although  they  remain  attached  to  the  bonds 
which  represent  the  principal  debt.  Ami/  v.  Dubuque,  98  U.  S. 
470.  Where  the  indorser  is  the  payee  of  the  note  there  would 
seem  to  be  no  difference  in  his  liability  in  respect  to  interest 
whether  the  maker's  promise  to  pay  it  is  contained  in  the  body 
of  the  note  or  in  interest  coupons  not  indorsed,  the  notes  to 
which  they  are  attached  being  indorsed,  and  the  coupons  being 
mentioned  in  the  notes ;  but  it  is  unnecessary  to  decide  that 
question  here. 

Upon  the  facts  found  by  the  County  Court  this  action  can- 
not be  maintained  for  the  reason  that  the  plaintiff  never  fixed 
the  defendant's  liability  to  pay  the  three  years'  accrued  interest. 
It  does  not  even  appear  that  the  makers  refused  payment  of  it 
or  that  they  were  requested  to  pay   it  before  this  suit  was 
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brought ;  therefore  nothing  is  due  from  the  defendant  to  the 
plaiutifi. 

Judgment  affirmed. 
Koss,  Ch.  J.,  dissentd. 

ROSS,  Ch.  J.  I  concur  in  the  disposal  made  of  this  case ; 
and  in  most  of  the  grounds  and  reasoning  of  the  opinion.  But  I 
do  not  see  niy  way  clear  to  concur  in  holding,  that  an  indorser 
upon  a  promissory  note,  payable  on  time,  with  the  interest  an- 
nually, can  be  made  chargeable  for  the  payment  of  the  interest, 
before  he  can  be,  and  is,  charged  with  the  payment  of  the  prin- 
cipal. By  placing  his  name  on  the  back  of  tlie  note  as  an  in- 
dorser, without  making  any  limitation  upon  his  indorsement,  he 
guarantees  its  payment,  upon  condition  that  the  indorsee,  when 
the  time  named  in  the  note  for  its  payment  arrives,  shall  present 
it  to  the  maker  and  demand  its  payment,  and,  if  the  maker  fails 
to  make  payment,  shall  seasonably  notify  him  of  such  failure. 
^Vhen  this  is  done,  the  indorser  promises  to  pay  whatever  of 
principal  and  interest,  is  then  due  upon  the  note.  This  condi- 
tion attaches  primarily  to  the  principal  of  the  note.  I  think  it 
attaches  to  the  interest  only  as  it  becomes  a  part  of  the  prin- 
cipal. It  seems  to  me  to  be  illogical,  and  pressing  the  indorser's 
conditional  undertaking  beyond  its  proper  scope  and  office,  to 
hold  that  he  can  have  his  liability  fixed  to  pay  for  the  use,  or  legal 
rental  of  the  principal,  before  his  liability  to  pay  the  principal 
is  fixed.  Interest  is  legal  damage,  fixed  usually  by  statute,  for 
the  detention  and  use  of  money.  As  soon  as  the  money  is  due 
and  payable,  the  law  implies  damage  for  its  detention  and  use. 
It  may  also  arise  from  the  contract,  for  the  detention  and  use  of 
the  principal  before  it  is  payable  by  the  terms  of  the  contract. 
When  stipulated  to  be  paid  annually,  it  may  be  collected  from 
the  maker  of  the  note  at  the  end  of  each  year,  because  such  is 
his  contract.  It  is  an  incident,  and  outgrowth  from  the  prin- 
cipal.    The  promise  to  pay  it,  whether  implied  or  expressed,  is  a 


OCTOBER,  1891.  159 


Mt.  Mansfield  Hotel  Company  v.  Wm.  P.  Bailey  &  Tr. 

dependent  promise.  It  is  attached  to  and  arises  from  the  prom- 
ise to  pay  the  principal.  When  the  interest  is  stipulated  to  be 
paid  annually,  and  before  the  principal  is  payable,  the  maker 
when  sued  for  the  animal  interest,  because  his  promise  to  pay  it 
is  dependent  upon  his  promise  to  pay  the  interest,  may  set  up 
any  defence  to  the  suit  for  recovering  the  anmial  interest,  which 
he  could  if  the  suit  were  for  the  recovery  of  the  principal,  such 
as  fraud  in  the  inception  of  the  note ;  or  want,  or  failure  of  con- 
sideration, or  duress,  or  that  his  liability  for  the  principal  is  con~ 
ditional,  the  terms  of  which  have  not  been  complied  with.  If 
he  defeats  the  action,  it  will  estop  the  holder  from  recovering 
the  principal  when  due,  and  vice  versa.  In  I  Herman  on  Estop- 
pel and  Res  Judicate  231,  it  is  said,  "  So  in  an  action  for  inter- 
est due  on  a  bond,  a  judgment  for  the  plaintiff  for  the  amount 
of  interest  claimed  will  be  conclusive  evidence  in  an  action  on 
the  bond,  and  estop  the  defendant  from  alleging  fraud,  for  the 
reason  that  it  was  a  defence  which  was  available  in  the  former 
suit,  and  the  presumption  is  that  it  was  so  used,"  citing  French 
V.  Howard^  14  Ind.  456 ;  Van  Dolsen  v.  Ahendroth^  43  N.  Y. 
Super.  Ct.  470 ;  Preble  v.  Supervisors^  8  Bis.  358,  and  EdgeU  v. 
Sigerson^  26  Mo.  583 ;  Cleveland  v.  Creviston,  93  Ind.  31  (47 
Am.  R.  367.) 

The  opinion  recognizes  this  intimate,  attached  and  depend- 
ent relation  of  the  promise  to  pay  the  interest  annually  to  the 
promise  to  pay  the  principal,  from  which  the  interest  springs.  It 
recognizes  that  the  statute  of  limitations  does  not  begin  to  run  on 
such  promise  to  pay  interest  annually  until  the  principal  falls 
due,  in  accordance  with  Grafton  Bank  v.  Doe  et  al,^  19  Vt.  463. 
This  must  be  because,  until  severed  by  enforced  collection  or 
payment,  interest  is  but  an  incident,  and  dependent  of  the  prin- 
cipal. It  also  recognizes  this  relation  in  holding  that  the  indorsee 
may  allow  the  interest  to  accumulate,  and  may  fix  the  indorser's 
liability  to  pay  it,  by  a  proper  demand,  default  and  notice  in 
regard  to  the  principal  when  that  falls  due.    That  is  because  liabil- 
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ity  for  the  principal  carries  its  dependencies.      I  concur  in  these 
holdings.     They  are  supported  by  the  decisions  cited  in  the  opin- 
ion.    But  they  rest,  and,  in  my  judgment,  can  rest  only  on  the 
basis  that  the  promise  to  pay  the  interest  annually,  both  for  its 
consideration  and  enforcement  is  dependent  upon  the  promise  to 
pay  the  principal.     The  opinion  also  holds  that  the  liability  in- 
curred by  the  indorsement  is  conditional,  that  that  condition 
attaches  to  the  entire  note,  and  that  the  liability  of  the  indorser 
must  be  fixed  by  demand,  default  and  notice,  in  regard  to  the 
interest  payable  from  the  maker  yearly,  as  well  as  in  regard  to 
the  principal.     It  then  seems  to  conclude,  that,  because  the  in- 
indorsee  can  lawfully  demand  and  collect  of  the  maker,  whose 
promise  to  pay  the  principal  is  absolute,  upon  his  dependent,  but 
yet  absolute  promise  to  pay  the  interest  annually,  he  can  by 
proper  demand,  default  and  notice,  collect  such  annual  interest 
of  the  indorser  whose  promise  and  liability  to  pay  the  principal 
is  conditional,  and  cannot  as  yet  be  made  absolute,  and  whose 
promise  to  pay  the  annual  interest,  it  has  already  held  is  depend- 
ent upon  his  promise  to  pay  the  principal,  and  therefore,  in  my 
judgment,  takes  the  condition  attached  to  his  liability  to  pay  the 
principal.     It  is  at  this  point  that  I  fail  to  follow  the  reasoning 
of  my  associates.     Here  they  assume, — ^as  I  think — and  proceed 
upon  the  basis,  that,  the  indorser's  implied  promise  to  pay  the 
annual  interest,  is  not  dependent,  but  independent,  like  what  it 
would  be,  if  it  were  an  instalment  of  the  principal.      The  hold- 
ings in  the  opinion,  that  the  indorser's  liability  for  the  accrued 
annual  interest  may  be  made  absolute  by  a  proper  demand,  de- 
fault and  notice  in  regard  to  the  principal  when  it  falls  due,  and 
that  it  may  also  be  made  absolute  by  a  proper  demand,  default 
and  notice  yearly,  result  in  holding  that  the  maker's  promise  to 
pay  the  interest  annually  which  he  indorses,  is  both  dependent 
upon,  and  independent  of,  his  promise  to  pay  the  principal.     I 
do  not  think  that  it  has  this  double  and  inconsistent  character, 
but  only  the  former.      If  it  be  independent,  must  not  demand 
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and  default  be  made^  and  notice  given  yearly,  or  the  indorser 
become  discharged  ?    And  if  demand  and  default  be  made,  and 
notice  given  annualy,  must  not  the  statute  of  limitation  begin 
to  run  from  date  of  such    demand  ?      I  think  so.      The  result 
of  giving  this  double  character  to  the  promise  to  pay  interest 
annually  will  lead,   I  think,  to   some  difficult  legal  problems* 
If  the  note  is   to   mature  at  the  end    of   twenty   years,    and 
the    payee    holds   it   and   allows   the  interest    to    aecunmlate 
for    ten    years,    and    then    having    indorsed    it,    sells    it,  the 
the  indorsee  must  wait  for  the  accumulated  interest  until  the 
note  falls  due,  because  the  maker's  promise  and  the  indorser's 
liability  in   regard   to  that  interest  is  dependent  upon  the  in- 
dorser's liability  for  the  maker's  promise  to  pay  the  principal, 
which  is  still  conditional,  and  for  that  reason  the  indorser's  lia- 
bihty  to  pay  the  accumulated  interest  is  conditional,  and  will  re- 
main so  until  it  is  made  absolute  for  the  principal ;  but  when  the 
eleventh  year's  annual  interest  falls  due,  the  indorsee  may  at 
once,  by  due  demand,  default  and  notice,  fix  the  indorser's  lia- 
bility to  pay  that  year's  interest,  and  may  enforce  its  payment  by 
suit,  while  the  indorser's  liability  for  the  payment  of  the  princi- 
pal from  which  the  year's  interest  springs,  cannot  for  years  be 
made  absolute  and  may  never  be.     After  the  indorser's  liability 
for  the  payment  of  the  year's  interest  has  thus  become  fixed  by 
suit,  on  what  legal  principles  governing  res  judicata^  could  the 
indorser  defend,  in  a  suit  brought,  without  further  demand,  de- 
fault and   notice,  at  the  maturity  of  the  note,  for  the   enforce- 
ment of  the  payment  of  the  principal  and  the  ten  years  accumu- 
lated interest  ? 

The  only  decision  relied  upon  for  the  holding  of  my  associ- 
ates is  from  6  Blatchford.  I  do  not  regard  that  in  point.  The 
gaarantee  was  written  instead  of  implied.  The  relation  of  the 
indorser  to  the  obligation  was  exceptional,  it  having  been  given 
by  its  receivers  and  managers.     The  interest  was  expressed  in 

11 
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separate  coupons,  which,  for  some  purposes,  are  treated  as  inde- 
pendent obligations.  The  statute  of  limitations  runs  on  them 
generally  from  their  maturity.  Amy  v.  Dicbuque^  98  U.  S. 
470  (25  L.  C.  P.  Co.  228).  In  this  respect  they  are  unlike  the 
promise  in  the  note  to  pay  the  interest  annually,  as  held  in  Graf- 
ton Bank  v.  Doe  et  al.,  19  Vt.  463.  I  do  not  think  that  the  in- 
dorsee has  the  election  to  fix  the  indorser's  liability  for,  and  re- 
cover of  him  annually  such  yearly  interest,  or  to  wait  and  fix  it 
by  proper  demand,  default  and  notice  in  regard  to  the  principal. 
I  think  his  liability  can  only  become  absolute  for  the  payment  of 
the  incident  or  outgrowth  of  the  debt,  when  it  becomes  absolute 
for  the  payment  of  the  principal  from  which  that  incident  or 
outgrowth  springs.  The  opinion  on  this  branch  of  the  case  is 
made  to  rest  upon  the  ground  that  the  indorser's  undertaking,  on 
due  demand  and  notice,  is  to  make  good  to  the  indorsee  any 
failure  of  the  maker  to  perform  the  contract,  and,  in  that  the 
maker  has  promised  to  pay  the  interest  at  the  end  of  each  year, 
the  indorser  has  likewise  so  undertaken  upon  proper  demand  and 
notice.  But  his  implied  contract  being  conditional  in  regard  to 
the  payment  of  the  principal,  I  think  is  conditional  also  to  any 
incident  or  outgrowth  of  the  principal,  so  long  as  it  is  conditional 
in  regard  to  the  payment  of  the  principal,  and  that  he  only 
becomes  absolutely  bound  to  pay  the  interest  at  the  end  of  each 
year,  when  he  becomes  bound  absolutely  to  pay  the  principal. 
When  so  bound  for  the  payment  of  the  principal,  then  this  obli- 
gation to  pay  the  interest  at  the  end  of  each  year  attaches,  in  re- 
spect both  to  the  interest  then  accrued,  and  the  interest  which 
may  thereafter  accrue.  I  would  modify  the  opinion  in  the  par- 
ticular indicated. 
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HENRY  McCOLE  v.  L.  R.  VARNUM. 

Agreetnent  to  convey  real  estate.     Title  to  crops.     Attaching 

creditors. 

1.  Where  the  purchaBer  of  a  farm  goes  into  poeeession  under  contract  with 

the  owner  that  certain  specified  payments  shall  be  made,  and  that 
until  so  made  aU  the  products  of  the  farm  shaU  be  the  property  of  the 
owner,  who  may  at  any  time  take  possession  of  the  same  upon  breach 
of  the  conditions  of  the  contract,  the  making  of  the  payments  is  a 
condition  precedent  to  the  acquiring  of  any  title  to  such  products  by 
the  purchaser. 

2.  If  upon  breach  of  the  conditions  the  owner  actually  takes  possession  of 

the  farm  and  products,  the  same  are  not  attachable  upon  the  debts  of 
the  purchaser,  although  he  is  still  temporarily  living  upon  the  farm. 

Replevin  for  a  quantity  of  hay,  oats  and  barley.  Heard  upon 
the  report  of  a  referee  at  the  December  term,  1890,  Caledonia 
county,  Tyler,  J.,  presiding.  Judgment  jpro  forma  for  the  de- 
fendant.    The  plaintiff  excepts. 

The  opinion  states  the  facts. 

jBates  (&  Mayy  for  the  plaintiff. 

The  plaintiff's  possession  of  the  real  estate  carried  with  it 
the  possession  of  the  personal  property.  Flannagan  v.  Wood^ 
33  Vt.  343. 

The  referee  has  found  that  the  plaintiff  had  actual  posses- 
sion of  the  farm  and  crops  before  the  attachment  by  the  defend- 
ant, and  that  finding  is  conclusive.  Prof,  Jury  Trial,  s.  289 ; 
Beverly  v.  BurJee^  9  Ga.  440  ;  S.  C.  54  Am.  Dec.  351 ;  Kidder 
V.  Kennedy^  43  Vt.  713  ;  Sessions  v.  Newport^  23  Vt.  9. 

Under  the  contract  the  crops  raised  upon  the  farm  belonged 
to  the  plaintiff.  BusweU  v.  Marshall^  51  Vt.  87;  Walworth  v. 
Jmnessy  58  Vt.  670. 
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e/.  /^  Lamaon^  for  the  defendant. 

The  contract  was  no  more  than  a  mortgage,  the  plaintiff 
being  the  mortgagee.  The  title  to  crops  grown  is  in  the  mort- 
gagor so  long  as  he  remains  in  possession.  Cooper  v.  Cole^  38 
Vt.  185  ;  Leland  v.  Sprague,  28  Vt.  746;  Walker  v.  King,  44 
Vt.  601  ;  S.  C.  45  Vt.  525. 

The  opinion  of  the  court  was  delivered  by 
T  YLEU,  J.  It  appears  by  the  referee's  report  that  on  the  27th 
day  of  September,  1881,  W.  11.  Lynds  was,  by  the  Court  of 
Insolvency  for  Caledonia  County,  adjudged  an  insolvent,  and 
that  all  his  estate,  including  the  farm  on  which  he  and  his  wife 
resided,  was,  on  the  same  day,  duly  conveyed  to  the  assignee  in 
insolvency.  On  November  16th  of  that  year,  the  assignee,  by  a 
quit-claim  deed,  conveyed  the  farm  to  the  plaintiff,  and  on  Jan- 
uary 4th  following,  Lynds  and  wife  quit-claimed  to  him  all  their 
interest  in  the  farm.  On  the  same  day  the  plaintiff  made  a  writ- 
en  contract  with  Mrs.  Lynds,  by  which  she  undertook  to  pay  him 
$1000  for  the  far^n,  in  five  annual  installments  of  $200  each,  and 
the  interest  and  taxes,  McCole  on  his  part  agreeing  that,  upon 
such  payments  being  made  and  certain  other  conditions  named  in 
the  contract  being  performed,  he  would  execute  and  deliver  to 
her  a  warranty  deed  of  the  premises.  The  contract  further 
provided  that,  until  the  $1000  was  fully  paid,  all  the  hay,  grass, 
and  all  other  crops  of  whatever  name  or  nature,  raised  upon  the 
farm,  should  remain  the  property  of  McCole,  and  that  upon  the 
failure  of  Mrs.  Lynds  to  perfonn  any  of  the  agreements  on  her 
part  to  be  performed,  McCole  might  at  any  time  take  pos- 
session of  the  premises  and  retain,  as  liquidated  damages,  all 
sums  of  money  that  had  been  paid  on  the  contract. 

During  the  pendency  of  the  insolvency  proceedings  and 
down  to  about  Sept.  J,  1886,  Lynds  remained  in  possession  of 
the  farm,  carried  it  on  and  sold  the  produce  in  the  same  manner 
that  he  had  done  prior  to  his  insolvency.     This  contract  was 
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lodged  in  the  town  clerk's  office  and  filed,  but  was  not  recorded, 
and  remained  in  the  town  clerk's  office  until  March  24th,.  1886, 
when  it  was  taken  away  by  Lynds,  and  about  Sept.  1,  1886,  it 
was  surrendered  by  him  to  McCole,  who  afterwards,  and  prior  to 
Sept.  15th,  went  into  possession  of  the  farm  and  crops,  by  virtue 
of  the  contract,  the  conditions  of  which  had  been  broken. 

While  McCole  was  thus  in  possession  of  the  farm  and  crops 
these  attachments  were  made  by  the  defendant.  Mrs.  Lynds  was 
then  residing  upon  tlie  farm,  and  the  furniture  and  other  per- 
sonal property  remained  there  until  Sept.  18th,  when  they  were 
removed,  and  Mrs.  Lynds  removed  to  Massachusetts  to  join  her 
husband,  who  went  there  about  Sept.  1st. 

The  assignee's  deed  conveyed  to  the  plaintiff  all  of  Lynds' 
rificht  and  title  to  the  farm  except  tlie  homestead,  and  the  deed 
from  Lynds  and  wife  must  have  divested  them  of  that  interest, 
and  made  the  plaintiff's  title  complete,  except  as  against  the 
mortgages  referred  to  in  the  report. 

After  the  execution  and  delivery  of  these  deeds,  Lynds  and 
wife  had  no  interest  in  the  farm  other  than  that  acquired  by  the 
contract  with  McCole,  by  the  express  terms  of  which  all  the  hay, 
grain,  grass,  and  all  other  crops  raised  upon  the  farm  remained 
the  property  of  McCole  until  all  sums  specified  in  the  contract 
were  fully  paid,  and  upon  the  failure  of  Mrs.  Lynds  to  perform 
any  of  the  terms  of  the  contract,  on  her  part  to  be  performed, 
McCole  might  declare  the  contract  forfeited  and  vacated  and 
take  possession  of  the  premises. 

The  referee  has  found  that  a  time  came  when  Lynds  and  wife 
decided  to  give  up  the  contract  and  proceed  no  further  under  it ; 
that,  in  accordance  with  its  provisions,  it  was  surrendered  to  the 
plaintiff,  who,  at  once  and  before  these  attachments  were  made, 
took  possession  of  th(j  farm  andof  the  harvested  and  unharvested 
<;rop8  upon  it.  The  right  of  Mrs.  Lynds  to  the  crops  was  con- 
tingent upon  performance  of  the  terms  of  the  contract.  Pay- 
ment of  the  $1000,  the  taxes,  etc.,  was,  by  the  terms  of  the  contract, 
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a  condition  precedent  to  any  right  in  her  to  the  crops  grown 
npon  the  premisefi.  This  was  held  in  Batohelder  v.  JennesSj  59 
Vt.  104,  and  in  cases  cited  in  the  opinion  of  the  court  in  that 
case. 

The  fact  that  Mrs.  Lynds  remained  upon  the  farm  until 
after  the  attachments  were  made,  shows  no  joint  possession  by 
her  and  the  plaintiflE  in  view  of  the  facts  that  the  contract  had 
been  surrendered  and  that  she  was  there  temporarily  awaiting 
the  completion  of  arrangements  for  her  to  join  lier  husband  in 
Massachusetts. 

The  facts  reported  show  title  in  the  plaintiff. 

The  pro  foTToa  judgynentu  reversed  and  judgment  rendered 
for  the  plaintiff  for  nominal  damages  and  costs. 
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HARMON  MORSE,  EXR.  OF  J.  AV.  TURNER'S  ESTATE 

V.  ARTHUR  LYMAN  &  OTHERS. 

A  court  of  equity  wiU  not  construe  a  will  as  to  future  contin- 

gencies.     Parties.     Costs. 

1.  A  Court  of  Equity  will  not,  if  it  has  the  jurisdiction,  which  is  doubtad, 

construe  a  will  as  to  future  and  uncertain  contingencies ;  but  only 
when  such  construction  is  needed  to  direct  the  executor  as  to  some 
present  act. 

2.  The  will  directed  that  the  income  of  certain  property  should  be  paid  to 

certain  legatees  for  a  given  time,  and  that  at  the  expiration  of  that 
time  the  principal  fund  should  be  distributed.  Held,  that,  no  ques- 
tion arising  as  to  the  division  of  the  income,  a  bill  would  not  lie  for  a 
construction  of  the  will  as  to  the  proper  distribution  of  the  principal, 
until  at  least  the  time  for  such  distribution  arrived. 

3.  In  the  event  of  the  death  of  one  of  the  legatees  before  a  certain  period, 

his  share  of  the  principal  fund  was  payable  to  the  American  Board  of 
Foreign  missions.  Heldy  that  that  society  would  be  a  necessary 
party  to  a  suit  for  a  construction  of  the  will  as  to  the  distribution  of 
the  principal  fund. 

4.  The  suit  being  a  friendly  one,  no  costs  are  allowed. 

Bill  for  the  construction  of  a  will.  Heard  upon  bill  and 
answers  at  the  ApriJ  term,  1891,  Lamoille  county.  Start,  Chan- 
cellor, dismissed  the  bill  pro  forma  with  costs.  The  orator  ap- 
peals. 

C.  P.  Hogan  for  the  orator. 

Frank  Plumley^  and  Powers  cfe  Powers^  for  Henry  W. 
Turner  and  Eoy  W.  Turner. 

P,  K.  Oleed  for  Arthur  Lyman. 
E.  E.  Hard  for  Brush. 
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TYLER,  J.  This  bill  is  brought  by  the  executor  of  the 
last  will  of  Joseph  W.  Turner,  against  the  legatees  in  the  will 
and  the  purchaser  and  assignee  of  certain  legacies.  It  sets  out 
the  will  which  is  as  follows  : 

"  I,  Joseph  Warren  Turner  of  Cambridge,  in  the  County  of 
Lamoille,  and  State  of  Vermont,  being  of  sound  mind  do  make 
and  publish  this  my  last  will  and  testament. 

1st.  I  give,  devise  and  bequeath  all  my  household  furniture 
to  my  son,  Charles  Walker  Turner,  to  have  and  to  hold  forever. 

2d.  I  give,  devise  and  bequeath  all  interest  ahd  income  on 
all  my  property,  personal  and  real  estate,  not  hereinbefore  dis- 
posed of  to  Charles  W.  Turner  and  Arthur  Lyman,  son  of  Sey- 
mour Lyman,  as  follows :  I  give,  devise  and  bequeath  one-half 
of  said  interest  and  income  to  said  Charles  W.  Turner  during  his 
natural  life,  and  in  case  of  his  death  I  give,  devise  and  bequeath 
Baid  C.  W.'s  interest  and  income  to  Henry  W.  Turner  and  Roy 
W.  Turner,  said  C.  W.  Turner's  sons,  each  one-half,  and  to  be 
paid  them  for  ten  years,  then  principal  to  become  theirs.  The 
other  half  of  said  interest  and  income  from  all  my  property  not 
herein  disposed  of,  I  give,  devise  and  bequeath  to  Arthur  Ly- 
man, son  of  Seymour  Lyman,  and  to  be  paid  to  the  said  Arthur 
for  ten  years,  then  the  principal  to  become  his.  In  case  of  his 
death  before  the  expiration  oi  ten  years,  then  in  that  event,  said 
Arthur  leaving  no  heir  or  heirs,  I  give  and  bequeath  and  devise 
the  said  principal  to  the  American  Board  (so  called)  and  for  for- 
eign Missions." 

To  the  will  the  following  codicil  was  added : 

"  I  hereby  change  the  foregoing  will  so  as  to  give  the  said 
C.  W.  Turner  two-thirds  of  said  interest  and  income  and  one- 
third  to  the  said  Arthur  Lyman." 

The  bill  alleges  that  the  testator  died  Oct.  26,  1886,  that  his 
will  and  codicil  were  probated  in  the  Probate  Court  in  the  Dis- 
trict of  Lamoille  on  the  7th  day  of  December,  1886,  and  that 
the  orator  was  appointed  executor ;  that  at  the  time  of  the  death 
of  the  testator  all  the  legatees  named  in  the  will  were  living; 
that  Charles  W.  Turner  died  October  16,  1887,  leaving  the  lega- 
tees Henry  W.  and  Roy  W.  and  Arthur  Lyman  surviving  him ; 
that  the  defendant  Reuben  Brush,  claims  to  have  acquired  the 
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interest  of  the  sons  of  Charles  W.  Turner  in  the  estate  by  vir- 
tue of  a  sale  and  assignment  from  them,  and  that  doubts  have 
arisen  in  respect  to  the  proper  construction  of  the  will  and 
codicil  and  as  to  the  shares  of  the  estate  which  the  three  lega- 
tees will  respectively  be  entitled  to  receive.  The  executor  prays 
the  Court  of  Chancery  to  give  the  true  construction  to  the  will 
and  advise  him  whether  Henry  and  Roy  are  to  take  one-half  of 
the  principal  of  the  estate,  and  Arthur  one-half,  or  whether  the 
three  legatees  are  to  share  equally. 

As  the  testator  died  in  October,  1886,  and  as  no  division  of 
the  principal  can  be  made  until  the  expiration  of  ten  yeai's  from 
that  date,  when  Arthur  Lyman  is  to  come  into  possession  of  his 
share,  no  occasion  can  arise  for  a  constniction  of  the  will  in  re- 
spect to  a  division  of  the  principal  until  October,  1896,  except  in 
the  event  of  Arthur  Lyman's  death  before  that  time  without 
heirs. 

In  the  notes  to  Bowers  v.  Smith,  10  Paige  193,  Law,  Co  op.  Ed. 
these  rules  are  laid  down  and  sustained  by  abundant  authority  : 
Heirs  at  law  and  devisees,  who  claim  a  mere  legal  estate  in  the 
property,  when  there  is  no  trust,  are  not  allowed  to  come  into  a 
court  of  equity  for  the  sole  purpose  of  obtaining  a  judicial  con- 
struction of  the  provisions  of  a  will ;  on  the  contrary,  the  decis- 
ion of  such  legal  questions  belongs  exclusively  to  the  courts  of 
law,  except  where  they  arise  incidentally  in  courts  of  equity  in 
the  exercise  of  its  legitimate  powers,  or  where  courts  of  equity 
have  obtained  jurisdiction  of  the  case  for  some  other  purpose ; 
that  jurisdiction  to  give  construction  to  a  doubtful  or  disputed 
clause  in  a  will  is  incidental  to  and  an  outgrowth  of  its  power 
over  trusts;  that  trustees  have  a  right  to  come  into  a  court  of 
equity  for  its  assistance  and  protection  in  all  cases  of  doubt  and 
difficulty  in  the  administration  of  a  trust,  or  for  its  direction  as 
to  whether  the  trust  ought  to  be  executed.  In  Emmons  v. 
Cairns^  2  Sand.  Ch.  369,  it  was  held  that  the  court  would  not 
sustain  a  bill  for  the  mere  purpose  of  construing  a  will,  but  only 
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when  questions  under  the  will  arise  incidentally  in  the  exercise 
of  the  legitimate  powers  of  the  court,  where  it  has  jurisdiction 
for  some  other  purpose,  that  such  construction  can  be  given,  as 
in  cases  of  trust,  aooount  and  the  like. 

In  Pomeroy's  Eq.  Jur.  ss.  1156,  1157,  it  is  conceded  that 
there  is  not  an  entire  uniformtty  in  the  decisions  by  courts  of  dif- 
ferent states  upon  tliis  subject,  that  some  able  courts  hold  that 
this  jurisdiction  is  not  necessarily  connected  with  the  general 
jurisdiction  over  trusts,  but  arises  from  the  complicated  character 
of  the  provisions  of  wills  and  from  the  difficulty  in  understand- 
ing their  meaning,  or  from  the  doubt  and  uncertainty  as  to  the 
rights  and  interests  of  the  parties  claiming  under  them ;  yet  it  is 
insisted  that  the  doctrine  which  seems  to  be  both  in  harmony 
with  principle  and  sustained  by  tlie  greater  weight  of  authority 
is,  that  the  special  equitable  jurisdiction  to  construe  wills  is  simply 
an  incident  of  the  general  jurisdiction  over  trusts ;  that  generally 
the  court  of  equity  will  not  exercise  a  power  to  interpret  a  will 
which  deals  only  with  and  disposes  of  purely  legal  estates  or  in- 
terests and  which  makes  no  attempt  to  create  trust  relations  with 
respect  to  the  property  donated.  But  though  courts  may  hold 
variously  upon  this  subject,  the  author  declares  it  to  be  a  well  set- 
tled rule  that  the  court  will  never  entertain  a  suit  to  give  con- 
struction to  or  declare  the  rights  of  parties  upon  a  state  of  facts 
which  has  not  yet  arisen,  nor  upon  a  matter  which  is  future,  con- 
tingent and  uncertain. 

It  is  laid  down  as  a  rule  in  Powell  v.  Demmi7ig,  22  Hun.  235, 
that  the  court  will  only  give  construction  to  a  will  when  it  will  de- 
termine and  direct  some  present  or  contingent  act  or  conduct  of 
the  executor  or  trustee.  In  Minot  v.  Taylor^  129  Mass.  160,  the 
court  was  requested  to  give  a  construction  to  the  will  of  William 
Taylor.  Morton,  J.  defined  the  then  present  duties  of  the  trus- 
tee and  refused  instructions  as  to  duties  which  were  future  and 
uncertain,  and  said  :  '•  The  trustee  has  the  right  to  ask  the  in- 
struction of    the  court  as  to  his   present  duties,  but  not  as  to 
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what  may  be  his  duty  in  future  uncertain  contingencies.'^ 
Treddwdl  v.  Cordis^  5  Gray  341.  See  also,  Tayloe  et  aL  v. 
Bond  et  cUs.^  Busbee's  Eq.  5, 

The  executor  asks  the  court  to  interpret  this  will  and  advise 
him  what  share  of  the  estate  of  their  grandfather  Henry  W. 
and  Roy  W.  will  take  in  October,  1896,  until  which  time  they 
are  to  take  annually  two-thirds  of  the  income  and  nothing  more. 
The  question  is  too  remote.  The  executor  has  no  present  neces- 
sity or  occasion  to  decide  it  in  the  due  administration  of  the 
estate.  His  present  duty  is  to  keep  the  property  safely  invested 
and  distribute  the  income  among  the  tliree  legatees  according  to 
the  directions  given  in  Lyman  v.  Turner' %  executor,  62  Vt.  465. 
When  the  occasion  arises  for  the  division  of  tlie  principal  the 
Probate  Court  will  be  the  proper  tribunal  to  make  a  decree  of 
distribution.     R.  L.  2018. 

If  it  were  proper  for  this  court,  in  the  present  posture  of 
the  estate  to  give  interpretation  to  the  will,  the  American  Board 
would  be  a  necessary  party  to  the  decree,  for,  in  the  event  of 
Arthur  Lyman's  decease  without  heirs  before  the  expiration  of 
ten  years  from  the  decease  of  the  testator,  then  his  share  is  de- 
vised to  that  corporation,  and  it  would  have  a  right  to  be  heard 
upon  the  question  whether  that  share  is  one-third  or  one-half  of 
the  estate.  The  case  falls  within  no  exception  to  the  general  rule 
in  equity,  that  all  persons  materially  interested,  either  legally  or 
beneficially,  in  the  subject  matter  of  the  suit  are  to  be  made 
parties  to  it,  either  as  plaintiffs  or  defendants,  so  that  there  may 
be  a  complete  decree  which  shall  bind  them  all.  "  If  by  the 
death  of  a  person,  having,  when  the  suit  is  commenced,  the  first 
estate  of  inheritance,  that  estate  should  be  determined,  the  person 
having  the  next  estate  of  inheritance,  and  all  the  persons  having 
prior  interests,  must  be  before  the  court."  Story's  Eq.  PI.  ss. 
72,  147. 

The  decree  of  the  Court  of  Chancery  is  affirtned  and  the 
cause  remanded  with  mandate  that  a  final  decree  he  entered  dis- 
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missing  the  bill.  As  it  is  a  friendly  suit^  the  hill  hem^  fled  hy 
the  executor  against  the  legatees  for  the  purpose  of  obtaining  a 
construction  of  the  wiU,  neither  party  is  aUowed  costs,  Randall 
V.  Josselyn^  59  Vt.  557. 
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TRENOR  L.  PARK  v.   DANIEL  McGOWEN   and    L.  S. 

NORTON,  Admb. 

Partnership,     Action  of  account    Deceased  partner. 

Declaration. 

1.  A  partner  may  under  R.  L.  88.  1214,  1215  sustain  the  action  of  account 

against  a  surviving  partner  and  the  administrator  of  a  deceased 
partner. 

2.  The  declaration  in  such  a  suit  need  not  allege  that  the  administrator 

haa  received  property  belonging  to  the  estate  or  to  the  firm. 

Action  of  account.  Heard  on  general  demurrer  to  the 
plaintiffs  declaration  at  the  December  term,  1890,  Bennington 
county,  Taft,  J.,  presiding.  The  demurrer  was  sustained  and 
the  plaintiff  excepted. 

Batchdder  cfe  Bates  and  O,  M,  Barber^  for  the  plaintiff. 

The  action  of  account  takes  tlie  place  of  a  bill  in  chancery 
and  will  lie  against  an  administrator.  Newell^  Admr,  v.  Hum- 
2>kreyy  37  Vt.  268 ;  Richards  v.  Da^get  et  al.^  4  Mass.  537;  Rye- 
gate  v.  Wardshoro^  30  Vt.  746 ;  King  v.  White^  21  Atl.  Rep. 
135  ;  Wymam.  v.  Wilco^s  EstaU^  21  Atl.  Eep.  1104. 

Sheldon  &  Cushman^  for  the  defendant. 

At  common  law  the  action  of  account  did  not  lie  between 
more  than  two  partners  nor  against  the  representatives  of  a  de- 
ceased partner.  The  statute  has  not  modified  the  common  law 
in  the  latter  respect.  Foster  v.  Ives^  53  Vt.  460 ;  Curtis  v.  Cur- 
tis, 13  Vt.  517. 
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MUNSON,  J.  This  case  presents  the  question  whether  by 
virtue  of  R.  L.  1214,  1215,  the  action  of  account  can  be  main- 
tained by  one  partner  against  another  surviving  partner  and  the 
administrator  of  a  deceased  partner.  At  common  law  this  action 
could  not  be  maintained  where  there  were  more  than  two  part- 
nership interests.  Section  1214  extends  the  remedy  to  account- 
ings among  three  or  more  partners,  but  does  not  in  terms  author- 
ize the  suit  where  one  partnership  interest  is  represented  by  an 
administrator.  But  s.  1215  empowers  the  Coimty  Court  to 
make  in  these  cases  such  interlocutory  and  final  decrees  as  the 
Court  of  Chancery  could  make  in  the  settlement  of  partnership 
matters,  and  to  enforce  its  judgments  in  any  manner  in  which 
the  Court  of  Chancery  could  enforce  decrees  of  like  import.  In 
view  of  the  remedial  purpose  of  the  Legislature,  and  of  the  full 
chancery  powers  conferred  upon  the  County  Court  to  that  end, 
we  think  the  statute  may  properly  be  held  to  authorize  this  suit. 

It  is  not  essential  that  the  declaration  contain  an  allegation 
that  the  administrator  has  received  property  belonging  to  the 
estate  of  the  intestate  or  to  the  firm.  The  purpose  of  the  suit, 
as  against  the  administrator,  is  to  charge  the  estate  of  his  intes- 
tate with  whatever  the  intestate  may  have  received  from  the 
partnership  above  his  just  proportion ;  and  the  plaintiffs  right 
to  have  such  excess  ascertained  and  put  into  judgment  does  not 
depend  upon  what  the  administrator  may  have  received. 

Jvdginent  reversed^  demv/rrer    oven^vled^   deda/ration  ad- 
judged sufficient^  and  cause  remarkded. 
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E.  E.  HOLMES  v.  FRANK  LARAWAY. 

Payment  by  order.      Acceptance,     ^o  recovery  by  defendant 

without  plea  in  offset. 

1.  It  being  undersixxxl  as  a  part  of  the  contract  for  the  purchase  of  certain 

lumber  by  the  plaintiff  that  the  purchase  price  should  be  paid  by  an 
order  on  the  defendant,  the  giving  of  the  order  by  the  plaintiff  and 
its  acceptance  by  the  defendant  would  be  a  payment  for  the  lumber, 
and  would  discharge  the  indebtedness  of  the  defendant  to  the  plain- 
tiff pro  tanto. 

2.  The  indebtedness  so  discharged  could  not  be  revived  without  the  con- 

sent of  the  defendant. 

3.  Held^  that  upon  the  facts  in  this  case  there  was  an  acceptance  of  the 

order. 

4.  A  defendant  cannot  have  judgment  for  a  balance  his  due  upon  the  re- 

port of  a  referee  where  no  plea  in  offset  has  been  filed. 

General  Assumpsit.  Plea  the  general  issue.  Heard  at  the 
April  term,  1891,  Lamoille  county,  Start,  J.,  presiding,  upon 
the  report  of  a  referee.  Judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

The  plaintiff  claimed  to  recover  a  balance  of  $15  for  work 
done.  The  referee  found  that  one  item  in  the  plaintiff's  account, 
amounting  to  $1.15,  had  accrued  to  the  firm  of  the  plaintiff  and 
was  still  owned  by  it ;  but  that  the  balance  of  the  account,  being 
$13.85,  was  due  the  plaintiff  unless  it  had  been  paid  by  the 
giving  and  acceptance  of  a  certain  order. 

The  plaintiff  purchased  some  lumber  of  one  Clark.  As  a 
part  of  the  contract  of  purchase  it  was  agreed  that  it  should  be 
paid  for  by  an  order  on  the  defendant.  The  plaintiff  executed 
and  delivered  to  Clark  such  an  order  in  the  sum  of  $15.  As  to 
its  acceptance  by  the  defendant  the  referee  reported  the  follow- 
ing facts : 
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"  The  plaintiflF  claims  that  there  was  no  acceptance  of  this 
order  by  the  defendant,  even  though  tlie  facts  sworn  to  by  de- 
fendant and  his  witnesses  be  true,  consequently  the  referee 
reports  what  was  said  and  done  concerning  this  order,  and  what 
the  parties  understood  the  effect  of  their  words  and  acts  to  be, 
and  leaves  tlie  question  as  to  whether  there  was  a  legal  accept- 
ance of  the  order  for  the  Court.  It  is  found  that,  at  some  time 
subsequent  to  the  giving  of  the  order,  the  exact  date  not  being 
shown  in  the  evidence,  Mr.  Fullington  presented  the  order  to 
the  defendant  for  acceptance,  a  Mr.  Seely  and  Jed  P.  Clark 
being  present  besides  the  defendant  and  Mr.  Fullington.  Mr. 
ClarK  picked  tlie  order  up  from  the  table,  where  it  had  been 
placed  Dy  Mr.  Fullington,  and  said  to  this  defendant;  '  What 
about  this  order,  Frank  ? '  The  defendant  replied  :  '  I  will  accept 
this  order,  for  it  is  good,  and  will  tix  it  M'ith  Holmes  if  on  set- 
tling I  should  not  owe  him  so  iimcli.'  I  do  not  find  that  Clark 
did  or  said  anything  more  than  already  stated.  It  is  found  as 
a  fact  that  Clark's  agent  agreed  with  the  plaintiff  to  take  an 
order  on  tlie  defendant  for  $15,  if  defendant  was  willing,  as 
part  payment  for  the  lumber  and  wood  sold.  That  at  the  time 
said  order  was  presented  the  defendant  undertook  to  bind  him- 
self to  pay  the  $16  named  in  the  order  to  Clark.  The  remark  of 
the  defendant  at  the  time  of  the  presentation  of  the  order,  that 
he  would  tix  it  with  Holmes,  if  on  settling  with  Holmes  it  turned 
out  that  he  did  not  owe  him  so  much,  was  not  intended  or 
understood  to  mean  that  if  he  owed  Holmes  $15  he  would  pay 
the  order  to  Clark,  but  that  he  would  pay  the  order  in  any 
event,  and  if  that  amount  was  more  than  he  owed  Holmes, 
then   he  and  Holmes   would  settle  that   matter  themselves." 

The  defendant  never  paid  Clark  the  amount  of  the  order, 
and  the  plaintiff  did  subsequently  pay  Clark  for  the  lumber, 
whereupon  the  order  was  returned  to  him. 

JS,  A,  Hunt^  for  the  defendant. 

By  the  giving  and  accepting  of  the  order  the  debt  of  the 
plaintiff  was  discharged  and  a  new  one  to  Clark  created.  1  Par. 
Cont.  p.  242  and  notes. 

T.  J.  Boynton^  for  the  plaintiff. 

At  most  the  order  only  suspended  the  original  indebtedness; 
which  was  revived  upon  the  failure  of  the  defendant  to  pay  the 
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order.  Tory  v.  Baxter,  13  Vt.  452 ;  Tracy  v.  Fearl,  20  Vt. 
162 ;  Hays  v.  McGlurg,  4  Watts.  462 ;  Burdick  v.  Green,  15 
Johns.  247 ;  Stehhins  v.  Kdlogg,  5  Conn.  265 ;  Oood  et  aL  v. 
Singleton,  40  N.  W.  359 ;  RusseU  v.  Critckfield,  Z^  N.  W.  186 ; 
Burden  v.  Halton,  4  Bing.  585  ;  7?(>Z^  v.  TTa^^^n,  4  Bing.  273 ; 
Woodford  v.  Whitely,  M.  &  M.  517 ;  Tarlton  v.  Alhusen,  2  Ad. 
&  E.  32 ;  Bdbinson  v.  ^^^,  9  B.  &  C.  449  ;  Lapley  v.  Martins, 
8  T.  K.  451  ;  Burden  v.  jyaZ^t>n,  4  Bing.  454. 

The  opinion  of  tlie  court  was  delivered  by 

MUNSON,  J.  The  referee  has  not  in  terms  reported  that 
the  order  in  question  was  accepted,  but  in  submitting  certain 
facts  with  a  view  to  having  that  matter  determined  by  the  court, 
we  think  he  has  in  eflfect  found  an  acceptance.  It  appears  that 
Clark's  agent  presented  the  order  to  tlie  defendant  for  accept- 
ance, and  that  the  defendant  said,  "  I  will  accept  this  order,  for 
it  is  good,  and  will  fix  it  with  Holmes  if  on  settling  I  should  not 
owe  him  so  much."  It  is  found  tliat  by  this  the  defendant 
meant,  and  was  understood  to  mean,  that  he  would  pay  the  or- 
der in  any  event.  An  unconditional  acceptance  of  the  order  is 
thus  established. 

The  plaintiff  had  bought  lumber  of  Clark  under  an  arrange- 
ment that  he  should  pay  for  it  by  an  order  on  the  defendant,  if 
the  defendant  was  willing ;  and  the  order  accepted  as  above 
stated  was  given  in  pursuance  of  this  understanding.  It  will  be 
noticed  that  by  this  arrangement  the  plaintiff's  indebtedness  to 
Clark  was  to  be  satisfied  by  the  acceptance  of  the  order,  without 
regard  to  its  payment.  A.t  the  time  of  acceptance,  therefore, 
both  the  plaintiff's  indebtedness  to  Clark  and  the  defendant's  in- 
debtedness to  the  plaintiff  were  extinguished.  After  this,  the 
defendant's  indebtedness  was  to  Clark,  who  had  taken  his  accept- 
ance in  lieu  of  a  claim  upon  the  plaintiff.  Clark  could  not  after- 
wards undo  the  transaction  by  returning  the  order  to  the  plain- 
tiff, nor  could  the  plaintiff  enable  him  to  accomplish  this  by  con- 
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senting  to  its  return.  The  original  liabilities  could  not  be  re- 
vived without  the  concurrence  of  all  the  parties  interested.  The 
defendant  still  owes  the  order  to  Clark,  and  does  not  owe  the 
account  upon  which  the  plaintiff  has  brought  suit. 

The  order  was  drawn  for  the  amount  due  the  plaintiff  as 
shown  by  his  book.  The  referee  has  disallowed  a  small  item  in- 
cluded in  the  plaintiflE's  charges,  so  that  the  defendant's  accept- 
ance overpays  the  plaintiffs  account  as  now  ascertained.  In 
view  of  this  result,  the  referee  presents  an  alternative  finding 
which  entitles  the  defendant  to  a  small  balance  upon  the  disposi- 
tion now  made  of  the  order  by  the  court.  But  as  no  plea  in  off- 
set was  filed,  the  defendant  cannot  be  given  judgment  for  this 
balance.  Fulton  v.  Wiley,  32  Vt.  769 ;  Warren  v.  Caryl,  61 
Vt.  331. 

Jvdgm&rd  reversed  and  judgment  that  defendant  recover 
his  costs. 
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CHARLES  H.  CROSS  v.  JANE  G.  FROST. 
Constrv^tion  of  deed.     General  words  restricted  hy  special, 

1.  Where  words  of  particular  designation  are  followed  by  those  of  general 

import,  the  latter  include  only  things  similar  in  character  to  those 
specially  named. 

2.  Where  a  deed  provided  that  the  grantor  should  not  put   upon   the 

premises  **any  buildings,  timbers,  trees,  or  other  nuisances",  the 
words  "other  nuisances"  will  not  include  excavations  unless  it  appears 
from  the  whole  instrument  that  such  was  the  intention. 

3.  Heldf  that  no  such  intention  could  be  inferred  from  the  deed  and  cir- 

cumstances in  this  case. 

Bill  in  chancery  to  compel  the  defendant  to  restore  certain 
laud  to  its  former  grade.  Heard  at  the  March  term,  1891, 
Washington  county,  upon  the  pleadings  and  a  master's  report. 
MuuBon,  Chancellor,  dismissed  \hQ  hill  pro  forma.  The  orator 
appeals. 

In  August,  1887,  one  Brooks  was  the  owner  of  a  dwelling 
house  on  East  State  street  in  the  village  of  Montpelier.  The 
orator  owned  a  tenement  house  next  to  it  upon  the  same  street 
and  one  Guernsey  owned  and  occupied  a  dwelling  behind  it  and 
back  from  the  street.  The  ell  of  the  Brooks  house  was  so 
situated  along  the  street  that  it  obstructed  the  view  from  the 
orator's  tenement,  and  completely  cut  off  that  from  the  Guernsey 
house.  Access  to  the  Guernsey  house  from  the  street  was  had 
through  a  passage  way  about  ten  feet  wide  between  the  ell  and 
the  orator's  tenement.  This  being  the  condition  of  things,  on 
Aug.  4,  1887,  Brooks  conveyed  to  Guernsey  the  said  ell  part  of 
his  house,  not  the  land,  by  warranty  deed,  which  contained  the 
following  description  and  conditions: 

.    **A11  the  buildings  standing  on  East  State  street    in   the 
village   of  Montpelier  on  land  owned  by  said  Ruth  E.  Brooks, 
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<jomencing  at  the  south-west  corner  of  the  land  now  owned  bj^ 
C  H.  Cross  on  said  street,  thence  westerly  on  the  north  side  of 
said  street  about  28  feet  or  so  as  to  run  through  said  house  follow- 
ing the  partition  just  east  of  the  door  fronting  south,  thence 
through  said  house  on  a  line  with  said  partition  to  the  north  side 
of  said  house,  thence  easterly  about  29  or  30  feet  to  the  north- 
west corner  of  said  Cross'  land,  thence  on  said  Cross'  line  to  the 
place  of  beginning;  and  said  E.  V.  Guernsey  is  to  remove  said 
building  and  to  finish  up  the  end  of  the  outside  where  the  build- 
ing is  cut  in  two  by  boarding  and  clap-boarding  the  same  in  a 
proper  manner,  and  lay  a  wall  under  the  end  of  said  building;  she 
may  use  the  stone  under  the  said  building  for  the  same;  fill  the 
cellar  and  put  on  loam  and  manure  to  the  satisfaction  of  said 
Brooks;  tlie  said  Brooks  is  to  clear  the  premises  ready  for 
removal  in  a  reasonable  time,  and  in  consideration  aforesaid  they 
agree  never  to  put  or  place  any  buildings,  timber,  trees,  or  other 
nuisances  on  said  land,  and  the  same  is  always  to  remain 
open  with  nothing  on  the  same  to  obstruct  the  view  from  the 
house  of  the  said  Guernsey  or  Charles  H.  Cross,  who  is  interest- 
ed in  said  trade.  And  said  Guernsey  and  Cross  are  to  have  the 
privilege  of  putting  on  said  land  a  side-walk  three  feet  wide 
across  said  land  next  to  said  Cross  line  and  using  and  repairing 
the  same  at  all  times.  Said  Guernsey  is  to  put  into  the  end  of  the 
house  where  she  finishes  it  off  three  of  the  windows,  two  in  the 
first  story  and  one  in  the  second  story." 

On  the  same  day  Guernsey  conveyed  t(»  the  orator  by  deed 
the  right  to  use  the  side-walk  referred  to;  on  June  11,  1889, 
conveyed  to  him  his  house,  and  Sept.  25,  1889,  tlie  administrator 
of  Brooks  conveyed  to  the  defendant  the  Brooks  house. 

After  the  making  of  the  deed  of  Aug.  4,  the  ell  was  taken 
away  and  the  land  graded  to  the  satisfaction  of  Mrs.  Brooks.  It 
remained  in  this  condition  until  shortly  before  the  bringing  of 
this  suit  when  the  defendant,  who  had  then  become  the  owner 
of  the  Brooks  premises,  made  an  excavation  about  three  feet 
deep  extending  near  the  street  side-walk  and  also  the  side-walk 
from  the  street  to  the  Guernsey  house. 

In  answer  to  tlie  orator's  request  for  a  finding  that  this  was 
a  nuisance,  the  master  found  : 

"Tlie  master  inspected  the  premises  and  reports  that  it  is 
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desirable  to  the  owners  of  the  orator's  property,  both  that 
originally  owned  by  him  and  tliat  purchased  of  Miss  Guernsey^ 
that  this  land  should  be  restored  to  its  former  grade;  that  the 
excavation  is  a  detriment  to  the  property  of  the  orator,  in  that  it 
is  unpleasant  to  have  tliis  excavation  near  to  both  the  orator's 
houses  and  to  the  walks;  that  any  person  owning  or  residing  in 
either  of  orator's  houses  would  very  much  prefer  to  have  that 
ground  as  left  by  the  orator,  Miss  Guernsey  and  Brooks,  rather 
then  as  left  by  defendant  after  makinjr  the  excavation.  To  have 
that  land  fall  away  to  the  depth  tliat  it  now  does  from  the  walks 
is  objectionable,  but  does  not  destroy  the  walks  or  prevent  their 
use,  or  does  not,  as  claimed  by  the  orator,  render  their  use 
dangerous.  To  have  water  stand  upon  the  gronnd  there  is  unpleas- 
ant to  the  owners  or  occupants  ot  those  two  houses.  The  digging 
of  this  excavation  makes  an  unpleasant  outlook  from  orator^  two 
tenements.  In  consequence  of  this  excavation  the  orator  was 
compelled  to  make  some  repairs  upon  this  cross-walk  to  keep  it 
in  place,  the  land  having  caved  away  from  it  a  little." 

John  II.  Senter,  for  the  orator. 

Deeds  are  to  be  construed  according  to  the  evident  intent 
of  the  parties,  and  most  strongly  against  the  grantor.  Flagg  v. 
Earaes,  40  \^t.  22;  CoUiiis  v.  Lavelle,  44  Vt.  230;  Colby  v.  Colby, 
28  Vt.  10;  State  v.  Trask,  6  Vt.  355;  Dev.  Deeds,  ss.  836,  837, 
839,  842,  843,  851,  882;  Hancock  v.  Watson,  18  Cal.  137  Dev. 
Deeds,  s.  848  Wash.  Ease.,  46;  Thurston  v.  Mi7ik,  32  Md.  487. 

This  excavation  was  a  nuisance.     Wood  Nuis.  s.  1. 

2.     Burr.  Diet.,  33. 

J.  A.  <&  John  G.   Wing,  for  the  defendant. 

There  was  no  nuisance.  6  Law.  Rights  Rem.  &  Pr.  ss 
2959,  2i>6l;  Curtis  v.  Winslow,  38  Vt.  690. 

The  opinion  of  the  court  was  delivered  by 

M  U  Is  SON,  J.  The  orator  seeks  by  this  bill  to  have  the  grade 
of  the  lot  therein  described  restored  to  the  condition  it  was  in 
before  certain  excavations  were  made  by  the  defendant.  His 
claim  stands  upon  the  construction  of  a  deed  by  which  the 
Owner  of  the  lot  placed  himself  under  certain  restrictions  as  to 
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its  use.  The  clause  principally  relied  upon  is  one  which  pro 
vides  that  the  grantor  shall  not  put  *'any  buildings,  timbers, 
trees,  or  other  nuisances  on  said  land." 

It  is  a  general  rule  that  when  words  of  particular  designation 
are  followed  by  an  expression  of  general  import,  the  latter  can 
be  held  to  include  only  things  similar  in  character  to  those  spe- 
cially named.  Brainerd  v.  Peck^  34  Vt.  496  ;  Parks'  Admr. 
V.  American  Home  Missionery  Soc,  62  Yt.  19;  lie  Barre  Water 
Co,j  62  Vt.  27.  If  this  rule  governs  the  construction  of  the 
clause  quoted,  the  phrase  "  other  nuisances  "  cannot  be  made  to 
include  a  lowering  of  the  surface ;  for  the  things  named  are  only 
such  as  are  placed  upon  and  raised  above  the  surface.  We  think 
the  scope  of  the  phrase  must  be  restricted  in  accordance  with 
this  rule,  unless  its  use  in  a  more  comprehensive  sense  is  appar- 
<ent  from  the  instrument  as  a  whole. 

But  when  all  the  provisions  of  the  deed  are  taken  together, 
and  considered  in  the  light  of  the  circumstances  which  surround- 
ed the  transaction,  we  see  nothing  that  indicates  an  intention  to 
guard  against  a  lowering  of  the  surface.  The  purchase  was 
made  to  secure  the  removal  of  a  part  of  a  building  which  entirely 
•obstructed  the  street  view  of  the  Guernsey  house,  and  impaired 
that  of  the  Cross  house.  The  clause  above  quoted  is  followed  by 
a  provision  that  the  land  shall  always  remain  open,  with  nothing 
upon  it  to  obstruct  the  view.  We  think  the  purpose  of  the  first 
clause  was  in  line  with  that  directly  expressed  in  the  second,  and 
that  an  unobstructed  surface  was  the  thing  intended  to  be  secured. 

This  view  is  further  supported  by  the  provision  made  for  de- 
termining the  original  grade.  The  place  was  to  be  filled  to  the 
satisfaction  of  the  owner  of  the  land.  If  Mrs.  Brooks  had  then 
insisted  upon  the  grade  now  established,  the  orator  would  have 
been  without  remedy.  In  view  of  the  orator's  having  accepted 
stipulations  which  left  the  original  grade  to  be  determined  by 
the  other  party,  he  cannot  now  well  claim  that  it  was  the  purpose 
of  the  deed  to  secure  the  permanent  preservation   of  the  most 
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desirable  grade.  We  think  the  grading  reported  by  the  master 
is  not  an  injury  which  the  deed  entitles  the  orator  to  complain 
of. 

Decree  affirmed  and  caicse  remanded. 

Taft,  J.,  did  not  sit,  being  absent. 
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GEORGE  S.   AND  N.  P.  WHEELER  v.   SCHOOL  DIS- 
TRICT NO.  13  IN  BARRE. 

Selling  of  land  for  school  purposes.     Constructive  possession. 
Adverse  occupation.     Title  in  ejectment, 

\ .  Under  the  statutes  in  force  in  1850  the  selectmen  of  a  town  had  no 
authority  to  set  off  private  land  for  a  school  house  lot  and  award  the 
owner  damages  therefor,  and  a  writing  purporting  to  be  such  a  set- 
off is  not  admissible  as  evidence  upon  the  question  to  the  title  to  such 
lot. 

2.  If  a  grantor  includes  in  a  warranty  deed  premises  to  which  he  has  no 

title,  the  grantee  takes  thereby  only  so  much  as  is  covered  by  the  title 
of  his  grantor;  nor  will  he  acquire  by  the  occupancy  of  that  portion 
to  which  his  grantor's  title  extends  any  title  to  the  balance,  so  long  as 
that  is  in  the  adverse  possession  of  another. 

3.  Held,  that  upon  the  facts  in  this  case  the  plaintiffs  had  no  title  upon 

which  they  could  maintain  ejectment  against  the  defendant. 

Ejectment.  Trial  by  court  at  the  March  terra,  1891,  Wash- 
ington county,  Munson,  J.,  presiding.  Judgment  for  the 
plaintiff.     The  defendant  excepts. 

The  court  found  the  following  facts  : 

"  July  13,  1850,  the  selectmen  of  Barre  executed  a  certain 
writing,  purporting  to  be  a  set-off  of  a  parcel  of  land  therein  de- 
scribed, which  writing  was  recorded  in  the  land  records  of  Barre, 
Nov.  20,  1850.  This  writinff.contains  a  recital  that  the  selectmen 
have  '  been  called  upon  by  the  prudential  committee  of  school 
district  No.  13  in  said  Barre  to  set  off  and  appraise  land  belong- 
ing to  Silas  Harrington's  heirs,  for  the  permanent  location  of  a 
school  house  in  said  district  ;*  and  concludes  as  follows :  *  The 
above  described  premises,  with  the  privileges  of  a  district  school 
house  thereon,  we  have  appraised  at  fifteen  dollars  current  money, 
and  the  said  school  district  No.  13  shall  pay  or  cause  to  be  paid 
the  above  named  sum  to  the  said  Harrington  heirs,  or  their  agent, 
for  said  land,  or  this  instrument  is  void.' " 
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This  writing,  marked  Plaintiff's  Exhibit  1  and  attached  here- 
to, was  offered  by  plaintiffs,  was  objected  to  by  defendant  as  un- 
authorized by  statute  and  irrelevant,  and  was  received  subject  to 
defendant's  exception. 

The  plaintiffs  also  introduced  a  certified  copy  of  the  record 
of  a  division  of  the  real  estate  of  Nathan  Harrington,  deceased, 
among  his  heirs,  duly  recorded  in  the  land  records  of  Barre,  from 
which  it  appears  that  a  certain  piece  of  ten  acres  therein  described 
was  set  off  to  Silas  Harrington.  The  division  bears  date  Oct.  10, 
1830,  and  said  copy  is  hereto  attached,  tnarked  Plaintiffs'  Exhibit  2. 

October  12,  1852,  by  deed  of  that  date,  a  copy  of  which  is 
attached  hereto  as  Plaintiffs'  Exhibit  3,  Silas  Harrington's  ad- 
ministrator conveyed  to  Ira  P.  Harrington  a  piece  containing  six 
acres  and  ninety-six  rods,  which  is  in  part  described  as  "  the  same 
set-off  to  the  said  Silas  Harrington  from  the  estate  of  his  father, 
Nathan  Harrington,  deceased,  by  the  committee  of  division,  Jan. 
20,  1845." 

November  24,  1883,  Ira  P.  Harrington's  administrator  con- 
veyed to  the  plaintiff  by  deed  of  that  date,  hereto  attached  and 
marked  Plaintiffs'  Exhibit  5,  a  piece  said  to  contain  about 
nine  acres,  and  bounded  by  the  highway  and  lands  of  certain 
owners  named,  the  description  concluding  as  follows :  "  Meaning 
to  convey  the  lands  within  the  above  bounds,  with  the  exception 
of  what  has  been  heretofore  conveyed  to  school  district  No.  13  in 
said  Barre."  This  deed  coV-ers  the  lot  described  in  the  previous 
deed,  with  the  exception  stated. 

The  plaintiffs  also  introduced,  in  coimection  with  the  above 
conveyances,  certified  copies  of  the  licenses  granted  said  admin- 
istrators, which  are  attached  hereto  and  marked  respectively 
Plaintiffs'  Exhibits  4  and  6. 

The  land  described  in  the  selectmen's  set-off.  Plaintiff's  Ex- 
hibit 1,  is  not  a  part  of  the  lot  which  was  set  off  to  Silas  Harring- 
ton in  the  division  of  1830,  Plaintiff's  Exhibit  2;  but  is  a  part  of 
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the  land  covered  by  tlie  deed  from  Silas  Harrington's  adminis- 
trator to  Ira  P.  Harrington,  Plaintiffs'  Exhibit  3. 

The  district  building  in  question  is  upon  the  lot  covered  by 
the  selectmen's  set-off,  and  was  standing  upon  it  at  the  time  of 
the  set-off,  and  had  been  standing  there  for  at  least  fifteen  years. 
From  a  date  not  later  than  1835  until  1889,  it  was  occupied  as  a 
school  house. 

The  piece  set  off  by  the  selectmen  is  in  the  comer  formed 
by  the  northerly  and  westerly  lines  of  the  piece  from  which  it 
was  taken.  From  the  date  of  his  deed  in  1852,  until  his  death 
some  thirty  years  later,  Ira  P.  Harrington  had  the  exclusive 
possession  of  the  lands  on  the  easterly  and  southerly  sides  of  the 
schoolhouse  lot,  claiming  under  his  deed.  No  acts  of  actual 
possession  within  the  lines  of  the  schoolhouse  lot,  on  the  part  of 
Ira  P.  Harrington,  are  shown.  Neither  does  it  appear  that 
during  this  time  the  district  had  any  possession  of  the  lot  other 
than  for  schoolhouse  purposes. 

In  a  district  meeting  held  November  26,  1852,  it  was  voted 
"  to  pay  Ira  P.  Harrington  $15  and  interest,  $2.17,  it  being  for 
land  the  schoolhouse  occupies.  In  a  meeting  held  July  18,  1869, 
a  committee  was  appointed  '  to  settle  or  confer  with  I.  P.  Har- 
rington on  land  damages.'  In  a  meeting  held  March  25,  1873,  a 
committee  was  appointed  '  to  settle  with  I.  P.  Harrington  for  the 
land  the  schoolhouse  stands  on.'  " 

The  records  of  these  votes  were  offered  by  the  plaintiffs  as 
showing  a  recognition  by  the  district  of  the  title  under  which  it 
claimed  the  land,  and  their  admission  for  that  purpose  was 
objected  to  by  defendant,  and  they  were  received  in  evidence 
under  the  defendant's  exception. 

The  defendant  afterwards  offered  the  entire  records  of 
warnings  and  proceedings  of  the  several  meetings  above  named, 
and  also  the  records  of  the  warning  and  proceedings  of  the  meet- 
ing of  February  28,  1853,  and  of  all  adjournments  of  that  meet- 
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ing ;  and  the  records  so  offered  were  received  in  evidence,  and 
are  referred  to. 

There  is  nothing  in  the  records  to  show  that  any  action  was 
taken  by  the  committees  appointed  as  above  stated.  In  1871  Ira 
P.  Harrington  refused  to  pay  his  district  tax  on  tlie  ground  that 
the  district  was  owing  him  for  the  land,  and  the  tax  remained 
unpaid  until  the  period  of  limitation  had  run.  It  appears  from 
testimony  of  H.  F.  Woodward,  to  the  admission  of  wliich 
plaintiffs  excepted,  that  in  1873  he  found  in  the  record  book  deliv- 
ered to  him  as  clerk  by  Ira  P.  Harrington,  who  was  his  prede- 
cessor in  that  office,  a  receipt  for  $15  over  the  name  of  Ira  P. 
Harrington  ;  that  he  showed  this  to  Harrington  who  denied  that 
he  had  had  the  $15  or  signed  the  paper;  that  he  informed  the 
officers  of  the  district  of  the  receipt,  and  showed  it  to  J.  N. 
Wilson,  one  of  the  committee  appointed  to  settle  with  Harring- 
ton, and  that  after  this  he  knew  nothing  of  anything  being  done 
about  it.  Nothing  further  appeared  in  regard  to  the  receipt. 
We  find,  mainly  from  the  testimony  above  recited,  that  Ira  P. 
Harrington  was  at  some  time  paid  the  amount  awarded  by  the 
selectmen.  If  the  above  testimony  is  inadmissible,  the  fact  of 
payment  is  not  established  by  the  testimony. 

Previous  to  1890,  the  district  had  purchased  a  piece  of  land 
adjoining  the  old  lot,  on  the  other  side  of  the  road,  and  had 
commenced  the  erection  of  a  school  building  thereon.  At  a  dis- 
trict meeting  held  February  24,  1890,  it  was  voted  to  accept  the 
new  school  house,  and  to  repair  and  rent  the  old  school  house. 
In  pursuance  of  the  latter  action,  the  benches  of  the  old  house 
were  removed  and  the  space  divided  into  rooms  suitable  for  the 
occupancy  of  a  family,  by  the  erection  of  matched- board  parti- 
tions ;  and  the  building  was  thereupon  rented  for,  and  has  since 
been  occupied  as  a  dwelling  house.  It  was  the  purpose  to  fully 
provide  for  the  needs  of  the  district  in  the  erection  of  the  new 
building  and  to  make  no  further  use  of  the  old   building  for 
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school  purposes.  No  intention  to  again  use  the  old  building  for 
school  purposes  existed  at  the  time  the  suit  was  brought. 

At  the  above  meeting  of  February  24,  1890,  it  was  ''  voted 
to  carry  water  from  the  old  school  grounds  for  school  purposes.'* 
At  a  meeting  held  June  24,  1890,  it  was  "  voted  to  instruct 
Allen  Bates  to  bring  water  from  the  old  school  grounds  to  the 
new  school  grounds  for  school  purposes."  Shortly  after  this,  a 
well  was  sunk  on  the  old  grounds  and  a  pipe  laid  to  convey  the 
water  to  the  new  grounds.  The  water  ran  in  this  nearly  through 
the  summer,  but  did  not  run  the  following  winter. 

In  the  spring  of  1890,  earth  was  taken  from  the  old  school 
grounds  by  the  officers  of  the  district  and  used  in  grading  around 
the  new  school  house. 

In  1888,  a  line  of  railroad  was  located  across  one  corner  of 
the  old  ground  and  $25  land  damages  were  paid  to  the  district. 

From  the  time  the  plaintiffs  took  their  deed,  they  had  the 
same  possession  before  had  by  their  grantor  as  above  stated,  and 
were  in  such  possession  at  the  time  this  suit  was  brought. 

li,  M,  Harvey^  and  Martin  &  Carleton^  for  the  defendant. 

The  selectmen  had  no  authority  to  make  the  set-off.  Com. 
Stat.  SB.  37,  38. 

The  deed  from  Harrington's  administrator  expressly  excepts 
this  school  lot ;  hence  the  plaintiffs  can  claim  no  title  under  that 
deed.  Singleton  v.  School  Dist»  No.  34,  10  S.  W.  793 ;  Coles  v. 
York,  36  Minn.  388. 

The  plaintiffs  have  gained  nothing  by  adverse  possession  for 
the  premises  have  been  actually  occupied  by  the  defendant.  Jake- 
way  V.  Barrett,  38  Vt.  323 ;  Hodges  v.  Eddy,  38  Vt.  346;  Morse 
V.  Churchill,  41  Vt.  652 ;  Knight  v.  Reaton,  22  Yt.  481 ;  Plimp- 
ton V.  Converse,  42  Vt.  712 ;  Davis  v.  White,  27  Vt.  751  ;  3 
Wash.  R.  P.,  162 ;  Saugatuc  v.  East  Saugatuc,  1  N.  E. 
Rep.,  361  (Conn) ;  Daniels  v.  Gaulala  Mills  Co,,  77  Cal.  300 ; 
Austin  V.  Bailey,  37  Vt.  223 ;  Arbuckle  v.  Ward,  29  Vt.  53 ; 
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Perrin  v.  Garfield,  37  Vt.  310 ;  Grifnes  v.  Regland,  28  Ga.  123; 
Stevens  v.  IloUister,  18  Vt.  294. 

Upon  tlie  contrary  the  defendant  has  acquired  title  by  such 
possession.  Hodges  v.  Eddy,  41  Vt.  485  ;  WaiMns  v.  Peck,  13 
N.  H.  360;  Austin  v.  Bailey,  37  Vt.  223;  Winthrop  School 
Dist.  V.  Benson,  31  Ble.  384 ;  Morris  v.  Beatty,  5  Cal.  249 ; 
Frick  V.  Sinon,  75  Cal.  215;  Sheimian  v.  Cane,  86  N.  Y.  57; 
Hoffman  v.  TFAtV^,  (Ala.)  7  South.  Kep.  816 ;  Echols  v.  ZTmJ- 
i«7-rf,  Id.,  817  ;  Mc  Whorter  v.  Hetzel,  24  N.  E.  (Ind.)  743. 

J.  A.  &  c/.  G,  Wing,  and  Barney  &  Hoar,  for  the  plaintiflEs. 

If  the  defendant  acquired  any  interest  in  this  land  it  was 
only  an  easement,  wliich  ceased  to  exist  when  the  district  ceased 
to  use  it  for  school  purposes,  and  the  title  then  reverted  to  the 
plaintiffs.  7  Law.  Act.,  Def .  and  Pr.  3891-2 ;  Jackson  v.  Vt  Gen- 
tral  Rd,,  25  Vt.  150-158  ;  Witliams  v.  School  Dist  No.  6,  33 
Vt.  171,  181,-2  ;  Hill  v.  Railroad,  32  Vt.  68, 77 ;  Brainard  v. 
Clajpp,  10  Cush.,  6,  9,  10 ;  Crosby  v.  Dracut,  109  Mass.  206 ; 
Piatt  V.  Penn,  Co,,  43  Ohio  228 ;  Graham  v.  Cal,  Rd,,  36  Ind. 
463 ;  Pierce  v.  B,  <&  L,  Rd,,  141  Mass.  481 ;  Greeley  v.  M.  & 
S.  S.  Rd,,  30  Minn.  541. 

The  opinion  of  the  court  was  delivered  by  * 

START,  J.  This  is  an  action  of  ejectment.  To  sustain 
it,  the  plaintiffs  rely  upon  title  and  right  of  possession.  It'or 
the  purpose  of  showing  title,  they  introduced  in  evidence  a  cer- 
tified copy  of  the  record  of  a  division  of  the  real  estate  of  Nathan 
Harrington,  deceased,  among  his  heirs.  It  appears  from  this 
record  that  a  piece  of  land  containing  ten  acres  was  set-off  to 
Silas  Harrington. 

The  plaintiffs  also  introduced  in  evidence,  subject  to  the 
defendant's  exception,  a  writing  signed  by  the  selectmen  of  the 
town  of  Barre,  dated  July  15,  1850,  and  recorded  in  the  records 
of  Barre,  purporting  to  set  off  the  school  lot  in  question  to  the 
defendant.     This  writing,  by   its  terms,  was  to  be  void,  unless 
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the  defendant  should  pay  to  the  heirs  of  Silas  Harrington  fifteen 
dollars.  In  1852,  Silas  Harrington's  administrator  conveyed  to 
the  plaintiffs'  grantor,  Ira  P.  Harrington,  about  six  acres  of  land, 
described  in  part  as  the  same  land  set  off  to  Silas  Harrington  as 
aforesaid.  In  1883,  Ira  P.  Harrington's  administrator  conveyed 
to  the  plaintiffs  the  same  land,  excepting  therefrom  what  had 
theretofore  been  conveyed  to  the  defendant.  The  plaintiffs  claim 
title  to  the  demanded  premises  under  this  deed'.  It  does  not  ap- 
pear tliat  Nathan  Harrington  ever  had  title  to,  or  right  of  pos- 
session of,  the  school  lot.  It  appears  that  the  school  lot  is  not  a 
part  of  the  lot  setoff  to  Silas  Harrington.  The  selectmen  of  the 
town  of  Barre  had  no  authority  to  set  off  land  to  the  defendant. 
There  was  no  statute  then  in  force  authorizing  them  so  to  do  ; 
and,  the  pretended  set-off  being  void,  the  writing  should  have 
been  excluded.  From  the  records  and  facts  found  in  relation  to 
Silas  Harrington's  title,  we  hold  that  he  did  not  have  title  to,  or 
right  of  possession  of,  the  demanded  premises  at  the  time  of  his 
decease.  The  school  lot  is  within  the  boundaries  contained  in 
the  deed  from  Silas  Harrington's  administrator  to  Ira  P.  Har- 
rington, but  this  did  not  give  Ira  P.  Harrington  title  thereto. 

As  before  stated,  Silas  Harrington  did  not  have  title  to  the  lot 
at  the  tim^  of  his  decease ;  he  having  no  title,  his  administrator 
could  not  convey  the  lot  by  including  it  in  the  boundaries  con- 
tained in  his  deed.  Bank  of  Middlebury  v.  RuUand^  33  Vt. 
414. 

Ira  P.  Harrington  did  not  have  title  to  the  lot  at  the  time  of 
his  decease,  unless  he  acquired  it  subsequently  to  the  date  of  the 
deed  from  Silas  Harrington's  administrator  to  him,  by  adverse 
possession.  He  occuj)ied  the  lands  southerly  and  easterly  of  the 
school  lot  for  thirty  years  under  his  deed  from  Silas  Harring- 
ton's administrator ;  and,  during  all  this  time,  he  exercised  no 
acts  of  possei^sion  within  the  limits  of  the  school  lot,  nor  claimed 
title  or  right  of  possession  under  his  deed,  nor  questioned  the 
defendant's  title  thereto.     It  does  not  appear  that  the  school  lot 
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was  ever  a  part  of  the  lots  occupied  by  him,  but  it  does  appear 
that  it  is  not  a  part  of  the  land  owned  by  his  grantor.  The 
school  lot  was  in  the  undisputed  possession  of  the  defendant  for 
school  purposes  from  some  time  prior  to  1835  until  1889.  The 
plaintiff's  grantor  excepted  from  his  conveyance  land  theretofore 
deeded  to  the  defendant.  This  exception  clearly  has  reference 
to  the  lot  in  question,  and  indicates  that  the  parties  to  the  deed 
then  understood  that  the  lot  had  been  conveyed  by  some  one  to 
the  defendant.  From  these  facts,  we  hold  that  Ira  P.  Harring- 
ton did  not  acquire  title,  and  that  the  plaintiffs  have  neither  title 
nor  right  of  possession  to  the  demanded  premises. 

The  plaintiffs  introduced  in  evidence,  subjectto  the  defend- 
ant's exception,  the  district  records,  from  which  it  appears,  that, 
at  a  meeting  held  November  26,  1852,  the  district  voted  to  pay 
Ira  P.  Harrington  fifteen  dollars  for  land  occupied  for  a  school 
T  house;  and  that,  at  subsequent  meetings  held  in  1869  and  1873, 
committees  were  appointed  to  settle,  or  confer,  with  Ira  P.  Har- 
rington on  land  damages.  Why  this  action  was  taken  does  not 
appear.  It  does  not  appear  that  Harrington  was  claiming  that  he 
owned  the  lot,  nor  that  he  was  claiming  pay  for  it,  unless  such 
fact  is  inferable  from  the  circumstance  that  he  refused  to  pay  his 
school  tax  in  1871  on  the  ground  that  the  defendant  was  owing 
him  for  the  land.  The  defendant  at  this  time  had  been  in  the 
uninterrupted  possession  of  the  lot  for  more  than  thirty-five 
years.  After  such  iminterrupted  possession,  it  will  not  be  pre- 
sumed, from  this  action  of  the  defendant  and  claim  by  Harring- 
ton, that  the  defendant  did  not  have  title  to  the  lot,  nor  that  the 
title  was  in  Harrington. 

The  plaintiffs'  failure  to  show  title,  or  any  acts  of  possession 
by  them  or  those  under  whom  they  claim,  renders  it  unnecessary 
to  consider  further  the  effect  of  the  action  thus  taken  by  the 
defendant,  or  to  decide  the  questions  relating  to  the  defendant's 
title  or  the  character  of  the  occupancy  of  the  lot.     The  defend- 
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ant's  possession  is  itself  sufficient  against  the  plaintiffs  and  all 
other  persons  except  the  true  owners. 

Judgment  reversed  and  judgment  for  the  defendant 

Ross,  Ch.  J.,  doubting. 
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lie  ROBERT    T.    PARSON'S    EST.;   CATHERINE    M. 
DAVIS,  Appellant,  PARSONS  et  aL,  Appellees. 

Committee  to  divide  estate  of  deceased  person.    R,  Z.  s,  2259. 

Direction  of  statute  inust  he  followed, 

1.  A  committ^  appointed  by  the  Probate  Court  to  make  partition  of  the 

real  estate  of  a  deceased  person,  must  act  strictly  within  the  statute 
or  their  proceedings  will  be  void. 

2.  Where  the  estate  of  the  decedent  lies  in  common  with  other  real  estate, 

it  is  the  duty  of  the  conunittee  to  first  sever  the  estate  which  they 
are  to  divide  from  that  with  which  it  lies  in  common,  R.  L.  s.  2259; 
and  the  fact  that  all  the  parties  in  interest  request  them  to  proceed 
otherwise,  will  not  justify  the  committee  in  departing  from  the 
direction  of  the  statute.  If  they  do,  their  report  can  have  no  effect 
as  a  decree  of  the  Probate  Ck>urt,  however  it  may  stand  as  an  award 
of  arbitrators. 

Appeal  from  an  order  of  the  Probate  Court  for  the  district 
of  Fair  Haven.  Heard  at  the  March  term,  1890,  Rutland 
county,  Taft,  J.,  presiding,  upon  a  moti(m  to  dismiss  the  appeal 
and  a  demurrer  to  the  plea  in  bar.  Pro  forma^  the  motion  was 
overmled,  and  the  demurrer  sustained. 

The  appellant  excepts. 

Geo-  M.  Fuller^  for  the  appellant. 

The  decrpe  of  the  Probate  Court  in  this  case  would  be  con- 
clusive against  the  appellant  unless  she  appealed,  hence  she  has 
such  an  interest  as  entitles  her  to  an  appeal.  Adatns  v.  Adams^ 
22  Vt.  50;  Boyden  v.  Ward,  38  Vt.  628  ;  Ball  v.  Nichols,  15 
Vt.  329  ;  Freeman  Judg.  s.  310 ;  R.  L.  s.  2270. 

And  this  is  true  although  the  act  of  the  Probate  Court  was 
void.    Shumway  v.  Shumway^  2  Vt.  339. 

18 
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The  alleged  agreement  of  the  appellant  as  to  the  partion  of 
this  real  estate  cannot  be  shown  by  parol.  Buck  v.  KettUs^  49 
Vt.    288;   Brown  St.    Fr.,   s.  263;  Hodgera  v.  Eddy,  41  Vt. 

485. 

John  Howe  and  H,  A,  Harman,  for  the  defendant. 

The  committee  in  making  partition  must  follow  the  statute 
strictly.  Collamer  v.  Hutchena,  27  Vt.  733  ;  Cox  v.  IngUston, 
30  Vt.  258. 

They  should  have  severed  the  lands  belonging  to  the  estate 
which  lay  in  common.    R.  L.  s.  2259. 

The  action  of  the  committee  was  illegal  unless  assented  to 
by  the  appellant.  Oram  v.  Taung^  18  N.  J.  Law  54;  Cox  v. 
Ingleston,  30  Vt.  258  ;  Camp  v.  Camp,  59  Vt.  667. 

But  these  tenents  in  common  might  make  partition  among 
themselves,  or  agree  that  the  committee  should  do  so  for  them, 
and  such  an  agreement  need  not  be  in  writing.  Price  v.  Weaver ^ 
13  Gray  272 ;  Walker  v.  Richards,  39  N.  H.  259 ;  Mellow  v. 
Reed,  114  Pa.  St.  649 ;  McEnight  v.  Bell,  135  Pa.  St.  358. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  This  is  an  appeal  from  the  judgment  of 
the  Probate  Court  for  the  district  of  Fair  Haven,  accepting  and 
approving  the  report  of  the  committee  appointed  by  said  court 
to  divide  and  make  partition  of  the  real  estate  of  Robert  T.  Par- 
sons late  of  Castleton  in  said  district,  deceased,  to  and  among  the 
persons  entitled  thereto.  A  part  of  this  real  estate  lay  in  com- 
mon and  undivided  with  other  real  estate  vested  in  the  heirs  of 
the  late  John  C.  Parsons,  as  tenents  in  common,  of  whom  the 
said  Robert  T.  Parsons  was  one.  The  heirs  and  representatives 
of  the  two  estates  are  not  identical.  The  ap*pellant,  Catherine  M. 
Davis,  is  not  an  heir  of  Robert  T.  Parsons,  but  is  an  heir  of  said 
John  C.  Parsons,  and  one  of  the  owners,  as  tenant  in  common, 
of  the  real  estate  vested  in  his  heirs.  It  was  the  duty  of  the 
committee  to  first  divide  and  sever  the  estate  of  Robert  T.  Par- 
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sons,  from  the  estate  with  which  it  lay  in  common.  R.  L.  s.  2259. 
The  committee  in  their  report  to  the  Probate  Court  say :  "  This 
course  appeared  so  prejudicial  to  all  concerned  that  it  was  unan- 
imously desired  by  all  in  interest,  and  it  was  so  agreed,  that 
we  in  some  way  divide  and  distribute  the  real  estate  of  both  these 
estates  among  the  heirs  thereto,  according  to  their  respective  in- 
terests in  each.  We  were  then  confronted  by  a  claim  of  John 
Parsons  to  about  forty-three  acres  near  the  center  of  the  original 
home  farm  of  John  C.  Parsons,  based  upon  a  parol  agreement 
with  said  John  C.  Parsons  followed  by  fifteen  years  adverse  pos- 
session. This  was  submitted  by  the  agreement  of  all  the  parties 
to  us  for  examination  and  decision.  Three  days  were  spent  in 
hearing  the  evidence  and  arguments  of  counsel.  In  our  judg- 
ment the  claimant  failed  to  establish  a  title  to  the  premises  by 
adverse  possession  and  we  so  adjudged  the  matter."  It  further 
appears  from  their  report  that  the  committee,  without  severing 
the  real  estate  of  the  two  estates  lying  in  common,  proceeded  to 
make  partition  of  the  real  estate  belonging  to  the  estate  of  Rob- 
ert T.  Parsons  and  to  the  heirs  of  John  C.  Parsons,  among  some 
of  the  heirs  of  the  respective  estates,  in  such  manner  as  the  com- 
mittee in  their  judgment  deemed  equitable.  They  did  not,  how- 
ever, divide  and  partition  any  of  the  real  estate  belonging  either 
to  the  estate  of  Robert  T.  Parsons  or  to  the  heirs  of  John  C.  Par- 
sons, to  the  appellant,  but  they  divided  and  partitioned  her  share 
of  the  real  estate  vested  in  the  heirs  of  John  C.  Parsons,  to  one 
Richard  H.  Walker  upon  the  condition  that  he  pay  to  her  the 
sum  of  $111.75. 

It  thus  appears  that  the  committee  did  not  attempt  to  act 
under  the  authority  of  their  appointment  by  the  Probate  Court, 
but  wholly  under  the  alleged  agreement  of  the  parties  constitut- 
ing them  arbitrators  in  respect  to  the  matters  named.  Their  so- 
called  report  is  therefore  simply  their  award  in  the  premises. 
The  Probate  Court  had  no  power  by  statute  to  permit  such  a 
reference  or  submission,  nor  to  ratify  it  by  confirming  the  award 
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when  made  under  it.  In  short  the  Probate  Court  had  no  juris- 
diction in  respect  to  the  alleged  submission  or  award,  and  its 
judgment  accepting  and  approving  the  award  is  void.  If  the 
award  has  any  effect  between  the  parties,  which  we  have  no 
occasion  to  decide,  it  must  rest  solely  upon  their  agreement  to 
submit,  and  the  action  of  the  arbitrators  as  such.  The  Probate 
Court  having  no  jurisdiction  in  this  matter,  the  County  Court 
had  none,  and  the  appeal  should  have  been  dismissed  for  want 
of  jurisdiction.     R.  L.  s.  2268. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
so-called  plea  in  bar  and  demurrer  thereto. 

Judgment  r ever  Bed,     Cavse  dismissed  for  want  of  jurisdic- 
tion.   Judgment  to  he  certified  to  Probate  Court 
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THOMAS  J.  BAKER,  APLT.,  v.  JOSEPH  JACOBS. 

Treating  jurors.     Tobacco  is  within  R,  L,  997,     Constrtcction 

of  statutes. 

1.  Whether  or  not  tobacco  be  "  victuals  or  drink,"  (in  the  opinion  of  Taft, 

J  ,  it  is  both)  the  furnishing  of  it  to  a  juryman  by  way  of  treat  is 
within  the  purview  of  R.  L.  s.  997;  and  if  a  party  after  trial  in  the 
Coimty  Court  assembles  the  jurors  and  pays  the  cigars,  a  verdict  in 
his  favor  will  be  set  aside. 

2.  In  construing  a  statute  the  trend  of  previous  legislation  upon  the  same 

subject-matter  may  be  considered  to  ascertain  the  intent  of  tlie 
legislature. 

Assumpsit.  Trial  by  jury  at  the  December  term,  1890, 
Lamoille  county,  Ross,  J.,  presiding.  Verdict  for  the  plaintiff. 
After  verdict  the  defendant  moved  to  set  aside  the  same.  The 
court  granted  the  motion  as  a  matter  of  law  and  not  discretion. 
The  plaintiff  excepts. 

The  case  appears  in  the  opinion. 

JP.  K.  Gleed^  for  the  plaintiff. 

This  case  must  be  judged  by  the  ordinary  customs  of  the 
time  and  place.  Giving  a  friend  a  cigar  in  these  last  days  is  by 
common  custom  as  usual,  as  harmless  atid  commendable  as  was 
once  the  giving  of  a  cup  of  cold  water.  One  of  Vermont's 
greatest  statesmen  has  been  often  censured  because  he  so  seldom 
conformed  to  this  universal  social  custom. 

What  if  the  plaintiff  had  furnished  the  jury  a  drink  of 
water,  or  a  pinch  of  snuff,  a  clove,  or  a  tooth-pick  h  AVould  that 
have  set  aside  the  verdict  \ 

Must  it  be  said  that  this  court  by  solenm  and  deliberate  ad- 
judication, from  which  neither  exception  or  appeal  can  be  taken, 
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has  decreed  that  tobacco  is  victuals  ?  "  Tell  it  not  in  Gath,  pub- 
lish not  in  the  streets  of  Askalon,"  lest  the  sons  of  the  Connec- 
ticut valley  rejoice,  and  the  daughters  of  Virginia  be  glad. 
When  the  anxious  mother  asks  her  foolish  son  what  causes  that 
projection  in  his  thin  and  sallow  cheek,  she  is  met  with  the 
truthful  answer—"  victuals." 

When  the  sacred  atmosphere  of  the  church  is  polluted  with 
the  stench  that  steams  up  from  every  smoker's  clothes  and  hair 
and  breath,  the  lady  who  is  compelled  to  hold  her  scented  hand- 
kerchief to  her  nose  all  through  the  service  to  keep  her  stomach 
in  submission,  must  be  reminded  that  it  is  only  the  lingering 
aroma  of  a  delicate  breakfast.     Tobacco  is  victuals. 

Clearly  this  verdict  was  not  influenced  by  the  act  complain- 
ed of ;  it  was  an  act  of  ordinary  custom  and  usual  hospitality ;  it 
is  in  itself  exceedingly  diminutive  and  insignificant ;  and  to  sus- 
tain the  motion  would  do  much  more  harm  to  the  public  and 
damage  even  to  the  moving  party  than  could  be  done  by  ending 
the  litigation  and  sustaining  the  verdict. 

E,  B,  Sawyer^  for  the  defendant. 

This  is  not  a  penal  statute,  and  not  therefore  subject  to  the 
strict  rules  of  construction  applicable  to  such  statutes.  4  Am.  & 
Eng.  Enc.  Law,  643. 

The  true  question  is,  what  was  the  intention  of  the  legisla- 
ture ?  In  determining  that  it  is  proper  to  look  into  the  statutes 
of  which  this  is  a  re-enactment.  An  examination  of  these  shows 
that  the  vice  aimed  at  was  the  "  treating  "  of  jurors  by  parties. 
It  is  immaterial  whether  the  treating  is  with  wine  or  cigars. 
Blade's  Com.  p.  78;  1  Am.  &  Eng.  Enc.  Law,  385  ;  Bou.  Law 
Diet.,  347 ;  1  Story  Com.  Bk.  3,  Chap.  6. 

Tobacco  is  both  victuals  and  drink,  according  to  the  defini- 
tions of  Webster,  Worcester  and  the  Century  Dictionary. 

The  opinion  of  .the  court  was  delivered  by 
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THOMPSON,  J.  In  the  County  Court,  the  jury  returned 
a  verdict  for  the  plaintiff.  Immediately  after  the  verdict  was  re- 
turned the  plaintiff  directed  the  deputy  sheriff  who  had  had  charge 
of  the  jury,  to  get  them  all  together  at  the  American  House  in 
Hyde  Park,  saying  that  he  wanted  "  to  pay  the  cigars."  There- 
upon the  deputy  sheriff  informed  some  of  the  jury  that  the  plain- 
tiff was  going  to  treat,  and  several  of  the  jury  soon  after  met  the 
plaintiff  at  the  American  House  and  were  treated  by  him  with 
cigars  furnished  and  paid  for  by  him.  At  the  same  term  the 
verdict  was  rendered,  the  defendant  moved  to  set  it  aside  on 
account  of  the  plaintiff's  having  thus  furnished  several  of  the 
jurors  with  cigai*s  by  way  of  treat.  The  facts  not  being  contra- 
dicted, the  County  Court  held  as  a  matter  of  law,  and  not  as  a 
matter  of  discretion  that  the  case  was  within  R.  L.  s.  997,  and  set 
the  verdict  aside  and  granted  a  new  trial,  to  which  holding  of  the 
court  the  plaintiff  excepted. 

By  R.  L.  s.  997  it  is  provided  that  "  if  a  party  obtaining  a 
verdict  in  his  favor,  shall  during  the  term  of  the  court  in  which 
such  verdict  is  obtained,  give  to  any  of  the  jurors  in  the  cause, 
knowing  him  to  be  such,  any  victuals  or  drink,  or  procure  the 
same  to  be  done,  by  way  of  treat,  either  before  or  after  such  ver- 
dict, on  proof  thereof  being  made,  the  verdict  shall  be  set  aside 
and  a  new  trial  granted."  The  determination  of  this  case  de- 
pends upon  the  construction  to  be  given  to  this  section.  In 
ascertaining  the  intent  of  the  legislature  in  enacting  R.  L.  s. 
997,  we  are  aided  by  the  trend  of  previous  legislation  on  this  sub- 
ject. The  first  act  relating  to  it  was  passed  Nov.  1,  1791,  and 
was  entitled,  "  an  act  to  prevent  undue  influencing  of  jurors," 
I  and  was  as  follows : 

"  Whereas,  the  very  pernicious  practice  of  treating  jurors 
;  by  parties  in  litigation  beiore  the  courts  of  law  within  this  State, 

has  become  prevalent  by  the  party  recovering,  which  tends  much 
to  the  corruption  of  the  manners  of  the  jurors,  and  is  often  sub- 
versive of  justice  by  giving  an  undue  bias : 

Therefore  to  prevent  such  evil  practices  in  the  future,  it  is 
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hereby  enacted  by  the  general  assembly  of  the  State  of  Vermont, 
that  if  any  person  obtaining  a  verdict  in  his  favor  in  any  court 
in  this  State,  shall  during  the  session  of  the  said  court  in  which 
such  verdict  is  obtained,  give  to  any  of  the  jurors  in  said  cause, 
knowing  him  or  them  to  be  such,  any  victuals  or  drink,  or  pro- 
cure the  same  to  be  done,  by  way  of  treat,  whether  before  or 
after  such  verdict,  on  due  proof  thereof  being  made,  it  shall  be 
sufficient  reason  for  arrest  of  judgment  in  said  cause." 

By  an  act  passed  March  2,  1797,  the  provisions  of  this  act  of 
Nov.  I,  1791,  were  re-enacted  in  the  same  words  with  the  excep- 
tion of  the  change  that  such  treating,  "  shall  be  sufficient  reason 
to  set  aside  the  verdict  and  award  a  new  trial  in  such  cause," 
(Tolman's  Comp.  p.  82,  s.  71)  and  this  continued  to  be  the  law 
until  the  enactment  of  R.  L.  s.  997,  in  1880.  We  thus  see  that 
the  constant  tendency  of  our  legislation  on  this  subject  has  been 
to  make  the  law  more  stringent  against  the  evil  sought  to  be 
remedied  by  the  act  of  ISTov.  1,  1791,  and  more  efficient  to  sup- 
press it.  It  is  contended  on  the  part  of  the  plaintiff  that  cigars 
do  not  come  within  the  meaning  of  '*  victuals  or  drink"  as  used 
in  R.  L.  s.  997,  and  hence  the  treating  of  the  jury  by  the  plain- 
tiff with  cigars  is  not  within  the  proliibition  of  the  law.  We  do 
not  deem  it  necessary  to  decide  whether  tobacco  falls  within  the 
strict  meaning  of  the  terms  "  victuals  or  drink,"  as  has  been  in- 
geniously argued  by  the  defendant's  counsel.  In  construing  a 
statute  of  this  kind,  as  was  said  in  Ryegate  v.  Wardsboro^  30  Vt. 
746,  we  are  to  "  look  to  the  whole  and  every  part  of  a  statute, 
and  the  apparent  intention  derived  from  the*  whole,  to  the  sub- 
ject, to  the  effects  and  consequences,  and  to  the  reason  and  spirit 
of  the  law,  and  thus  ascertain  the  true  meaning  of  the  legislature, 
though  the  meaning  so  ascertained  conflict  with  the  literal  sense 
of  the  word."  In  that  case  the  court  quoted  with  approval  from 
an  old  book  the  following  summary  of  the  rules  of  construing 
statutes  :  "  In  some  cases  the  letter  of  an  act  of  parliament  is  re- 
strained by  an  equitable  construction  ;  in  others  it  is  enlarged  ; 
in  others  the  construction  is  contrary  to  the  letter.     In  order  to 
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form  a  right  judgment  whether  a  case  be  within  the  equity  of  a 
statute,  it  is  a  good  way  to  suppose  the  law  maker  present,  and  that 
you  have  asked  him  this  question:  Did  you  intend  to  comprehend 
this  case?  Then  you  mustgiveyourselfsnchansweras  you  imagine 
he  being  an  upright  and  reasonable  man  would  have  given.  If  this 
be,  that  he  did  mean  to  comprehend  it,  you  may  safely  hold  the 
case  to  be  within  the  equity  of  the  statutes  ;  for  while  you  do  no 
more  than  he  would  have  done,  you  do  not  act  contrary  to  the 
statute,  but  in  conformity  thereto."  We  think  the  rule  thus  laid 
down  in  Ryegate  v.  Wa/rdsbaro  is  the  true  rule  of  construction 
to  be  adopted  in  this  case.  The  evil,  against  which  the  legisla- 
ture has  sought  to  guard  and  has  intended  to  suppress  from  its 
earliest  enactment  on  this  subject  to  the  present  time,  has  been  to 
prevent  jurors  from  being  biased  by  being  treated  by  a  party  to 
the  suit  before  rendering  their  verdict  or  by  the  hope  or  expec- 
tation of  being  treated  after  they  should  render  it,  and  to  pre- 
vent a  suitor  from  directly  or  indirectly  seeking  to  influence  a 
verdict  in  his  favor  by  such  means.  This  has  been  the  policy  of 
our  law  for  a  century,  and  we  think  the  furnishing  a  juror  with 
a  cigar  by  way  of  treat  is  as  much  within  the  true  intent  and 
spirit  of  the  statute  as  the  treating  him  with  a  glass  of  whiskey. 
Indeed,  among  a  large  class  of  people,  in  treating,  cigars  are  now 
given  and  received  instead  of  intoxicating  liquors.  We  hold 
that  the  treating  of  the  jurors  by  the  plaintiff  as  stated,  was 
clearly  within  the  provisions  of  K.  L.  s.  997,  and  that  as  a  matter 
of  law  the  court  below  was  bound  to  set  aside  the  verdict  and 
grant  a  new  trial. 

Judginent  affirmed  and  caitse  remanded  for  a  new  trial, 

TAFT  J.  I  concur  in  the  rcvsult  but  not  for  the  reason 
stated.  W^hen  the  act  under  which  we  are  asked  to  affirm  the 
judgment  was  passed  in  '1791,  to  drink  tobacco  was  a  common 
phrase.  It  was  used  in  that  sense  by  the  best  authors,  like 
Spenser,  Dryden,  Pope  and  rare  Ben.  Johnson.  Webster  says, 
to  drink  is  "to  absorb"  "to  take  in".     Do  you  not  often  meet 
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men  who  bave  absorbed  and  taken  in  so  much  tobacco  that  you 
can  scent  them  as  far  as  the  hound  can  the  fox  ?  According  to 
these  definitions  they  drink  it.  He  says  "  to  smoke  as  tobacco" 
is  now  obsolete,  but  I  do  not  think  it  was  when  the  act  in  ques- 
tion was  passed,  and  in  construing  a  statute  have  we  not  the 
right  to  use  the  words  thereof  in  the  same  sense  in  which  they 
were  used  at  the  time  of  its  enactment.  I  think  we  have.  In 
1620  George  Wither  wrote  a  poem  on  the  weed,  the  refrain  of 
which  was 

''Thus  thinke  then  drinke  tobacco." 

From  the  discovery  of  the  plant  until  this  century  the  word 
was  used  in  this  sense. 

Joaquin  Miller  says :  "1  drink  the  winds  as  drinking 
wine."  If  a  man  can  drink  wind  I  think  lie  can  drink  tobacco 
smoke,  vile  and  disgusting  as  it  is.  A  man  is  compelled  to  drink 
it,  by  having  it  puffed  in  his  face,  on  all  occasions  and  in  all 
places,  from  the  cradle  to  the  grave.  It  is  a  drink,  and  I  would 
set  aside  the  verdict  for  that  reason. 
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H.  G.  BANISTER  v.  S.  B.  WAKEMAN. 
tTuatice  of  the  Peace,      Judicial  and  inhiiatenal  acts.     Malice. 

1.  A  judge  is  not  liable  to  a  civil  action  for  a  judicial  act,  and  a  justice  of 

the  peace  is  a  judge  within  the  application  of  this  rule. 

2.  The  examination  of  witnesses,  the  admission  or  rejection  of  evidence, 

and  the  passing  of  sentence  are  all  judicial  acts. 

3.  A  respondent  in  a  criminal  prosecution  before  a  justice  has  an  absolute 

right  of  appeal  within  two  hours,  and  from  the  moment  such  appeal 
is  taken  the  justice  has  no  further  jurisdiction  in  the  premises. 

4.  His  acts  in  making  up  the  record  and  issuing  a  mittimus  are  ministerial 

acts  for  which  an  action  will  lie. 

5.  And  if  he  has  been  actuated  by  malice,  that  may  be  considered  by  the 

jury  upon  the  question  of  exemplary  damages. 

Action  on  the  case.  Heard  at  the  February  term,  1891, 
Orleans  county,  Tyler,  J.,  presiding,  upon  general  demurrer  to 
the  first  count  of  the  plaintiff's  declaration.  The  demurrer  was 
sustained  j5?re>  ybrma,  and  the  plaintiff  excepted. 

The  first  count,  after  alleging  the  issuing  of  a  warrant  by  the 
defendant  upon  the  complaint-  of  a  town  grand  juror,  and  the 
arrest  and  production  of  the  plaintiff  upon  the  same  continued  : 

"  And  the  plaintiff  being  then  before  said  Wakeman,  justice 
of  the  peace  as  aforesaid,  the  said  Wakeman  while  then  and 
there  pretending  to  act  as  a  justice  of  the  peace  in  the  trial  of  the 
plaintiff  upon  the  charge  contained  in  said  complaint,  also  then 
and  there  acted  as  attorney  for  the  State  or  for  said  grand  juror, 
and  as  such  attorney  examined  each  and  all  the  witnesses 
offered  or  called  by  said  grand  juror.  And  the  plaintiff 
then  and  there  during  said  trial  before  said  Wakeman  as 
such  justice  of  the  peace,  moved,  desired  and  requested  of 
the  said  Wakeman,  as  such  justice  of  the  peace,  to  be 
permitted  to  introduce,  and  then  and  there  offered  to  introduce, 
certain  witnesses  and  evidence  for  the  purpose  of  proving  that 
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plaintiff  was  not  guilty  of  the  criminal  offence  charged  against 
the  plaintiff  in  said  complaint,  and  the  said  Wakeman  did  then 
and  there,  contrary  to  his  duty  and  oath  as  such  justice  of  the 
peace,  and  with  intent  to  injure  the  plaintiff",  wilfully  and  mali- 
ciously refuse  to  hear  any  witnesses  or  evidence  favorable  to  the 
plaintiff  upon  said  trial,  or  any  testimony  offered  by  the  said  H. 
G.  Banister.  And  the  defendant  having  wilfully,  and  maliciously 
and  illegally  refused  said  request,  did  wilfully  and  maliciously 
and  illegally  convict  the  plaintiff  of  being  guilty  of  said  alleged 
criminal  assault,  of  which  the  plaintiff*  was  not  guilty,  and  the 
defendant  did  tlien  and  there  maliciously  and  wrongfully  order 
and  sentence  the  plaintiff  to  pay  a  fine  of  ten  dollars  to  the 
treasurer  of  the  town  of  Jay  and  the  costs  of  said  prosecution, 
taxed  at  eight  dollars  and  nine  cents,  and  to  stand  committed 
until  sentence  be  complied  with,  and  did  then  and  there  further 
order,  after  having  determined  that  the  costs  of  commitment 
would  be  twentv-five  dollars,  that  in  casd  said  fine  and  costs 
should  not  be  paid  within  twenty-four  hours  after  the  said  8th 
day  of  November,  A.  D.,  1889,  at  12  o'clock  noon  of  said  da\ , 
the  said  plaintiff  should  be  confined  at  hard  labor  in  the  House 
of  Correction  at  Rutland,  in  the  county  of  Rutland,  for  the  term 
of  129  days,  to  be  computed  from  the  day  of  commitment  of  the 
plaintiff  to  the  keeper  of  said  house  of  correction,  or  until  he 
pay  the  balance  of  said  fine  and  costs  of  commitment,  taxed  at 
twenty  five  dollars,  after  deducting  therefrom  the  sums  of  thirty- 
three  and  one-third  cents  for  each  day  he  will  have  been  impris- 
oned or  confined  as  aforesaid  under  said  sentence  or  order. 
Which  said  unlawful  and  malicious  sentence  the  plaintiff  refused 
to  comply  with,  and  then  and  there  on  said  8th  day  of  November, 
and  within  two  hours  after  the  rendition  of  said  judgment, 
moved,  asked  for,  and  prayed  the  said  Wakeman  as  such  justice 
of  the  peace,  for  an  appeal  from  his  said  judgment,  to  the  next 
stated  term  of  tlie  county  court  to  be  holden  at  Newport,  within 
and  for  said  county  of  Orleans,  on  the  first  Tuesday  of  February, 
A.  D.,  1890.  And  then  and  there,  within  two  hours  from  the 
rendition  of  said  judgnient  the  plaintiff  offered  and  tendered  to 
said  Justice  of  the  Peace,  twenty-five  cents  in  good  and  lawful 
money,  for  said  defendant's  fees  on  the  granting  of  said  appeal, 
and  tlien  and  there  within  two  hours  after  the  rendition  of  said 
judgment,  tlie  plaintiff  offered  to  furnish  before  said  Justice,  and 
did  then  and  there  have  before  said  Justice,  ready  to  enter  into 
recognizance,  good  and  suflicient  surety  bail  that  the 
plaintiff  should  personally  appear  before  said  county  court  and 
prosecute  his  appeal  from  said  judgment  of  the  defendant,  as 


OCTOBER,  1891.  205 


H.  G.  Banister  t?.  S.  B.  Wakeman. 


such  Justice  of  the  Peace,  and  abide  the  order  or  sentence  of 
said  county  court  thereon.  And  the  said  defendant,  S.  B.  Wake- 
man,  then  and  there  wrongfully,  knowingly,  and  maliciously  and 
contrary  to  his  duty  and  oath  as  a  Justice  of  the  Peace  and  with 
intent  to  injure  the  plaititiff,  refused  to  grant  the  plaintiff  an 
appeal  from  the  said  judgment  of  the  said  defendant  as  Justice 
of  the  Peace,  and  there  and  then  committed  the  body  of  the 
plaintiff  into  the  custody  of  said  deputy  sheriff  for  safe  keeping 
until  the  plaintiff  should  pay  said  fine  and  costs  or  a  mittimus 
should  be  made  and  delivered  to  said  deputy  sheriff." 

And  the  said  defendant  did  then  and  there,  after  having  re- 
fused to  grant  an  appeal  to  plaintiff  as  aforesaid,  to  wit ;  on  the 
8th  day  of  November  A.  D.  1889,  at  said  Jay,  maliciously  and 
wrongfully  and  with  the  intent  to  injure  the  plaintiff  issue  his 
warrant  of  mittimus  under  his  hand,  as  such  justice  of  the  peace, 
directed  to  any  sheriff  or  constable  in  the  State,  therein  and 
thereby  commanding  any  sheriff  or  constable  in  the  State  of  Ver- 
mont to  commit  the  body  of  the  plaintiff,  the  said  H.  G,  Banis- 
ter, to  the  keeper  of  the  House  of  Correction  in  Eutland, 
in  the  county  of  Rutland  within  the  said  House  of  Correction, 
who  was  thereby  and  therein  commanded  to  receive  the  plaintiff, 
the  said  H.  G.  Banister,  and  him  emp^loy  at  hard  labor  in  said 
House  of  Correction,  for  the  full  term  of  129  days  or  until  he 
should  be  sooner  discharged  according  to  law.  And  dated  his 
said  mittimus,  at  said  Jay,  the  8th  day  of  November,  A.  D.  1889. 
And  said  mittimus  was  then  and  there  delivered  to  the  said  J. 
W.  Sheldon,  deputy  sheriff  as  aforesaid." 

The  count  then  alleged  that  the  plaintiff  was  arrested  upon 
this  mittimus,  and  subsequently  released  upon  habeas  corpus. 

Cram^e  <fe  Alfred^  for  the  defendant. 

A  justice  sitting  as  a  trial  court,  may  properly  examine  the 
witnesses  produced  before  him.  Whar.  Cr.  Ev.,  s.  452. 

A  justice  is  not  liable  to  a  private  action  for  acts  within  his 
jurisdiction.  Owinne  v.  Pool,  Lutg.  290 ;  Raymond  v.  Holies^ 
11  Cush.,  316,  317 ;  Allec  v.  Beece,  39  Fed.  Rep.  341 ;  Bradley 
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V.  Fisher^  13  Wall.,  335;  Yates  v.  Lansing^  5  Johns.  282; 
Lange  v.  Benedict^  73  N.  Y.  12  ;  Pratt  v.  Gardner^  2  Cash.  63; 
KeUey  v.  Dresser^  1  Allen  31. 

The  i68uing  of  a  mittimus  is  a  part  of  the  trial  and  a  judi- 
cial act.  Hammond  v.  Dresser^  1  Mod.,  184;  Drowning  v. 
Herrick^  47  Me.,  462 ;  Evans  v.  Foster^  1  N.  H.  374 ;  Kihling 
V.  Clark^  53  Vt.  379,  per  Ross,  J.,  p.  383-4 ;  Morse  v.  Whitej 
139  Mass.  162,  per  Morton  C.  J.  163 ;  Cooke  v.  Bangs,  31  Fed. 
Rep.  640. 

To  take  recognizance  or  bail  is  a  judicial  act.  CKickering 
V.  Robinson,^  Gush.  543;  Way  v.  Townsend,^  Allen,  114; 
Linford  v.  Fitzroy,  13  Ad.  &  Ell.  N.  S.  240. 

So  is  the  granting  or  refusing  of  an  appeal.  Jordan  v. 
Hanson,  49  N.  II.  199 ;  State  v.  Towle,  42  N.  H.  540  ;  Tichenor 
V.  Hewson,  14  N.  J.  L.  26. 

If  a  judge  acts  maliciously  and  corruptly  he  is  not  liable  to 
a  private  action  until  he  has  been  first  impeached.  Taylor  v. 
Doreifius,  16  N.  J.  L.  476 ;  Maynold  v.  Thorpe^  33  N.  J.  L. 
134;  Cunningham  v.  Bucklin,  8  Cowen,  178;  Kress  et  al.  v. 
State^  ex  rel.  Wagoner,  65  Ind.  106 ;  Faiisler  v.  Parsons,  6 
West  Va.  486;  Stewart  v.  Cooley,  23  Minn.  347;  Jones  v. 
Brown,  54  Iowa,  74 ;  /&J6>^^  v.  Sianfield,  3  L.  R.  Exch.  220. 

Dicksrman  cfe  Young,  for  the  plaintiff. 

The  plaintiff  had  an  absolute  right  to  appeal  from  the  judg- 
ment of  the  justice  within  two  hours,  and  when  that  was  done 
the  cause  passed  from  the  jurisdiction  of  the  justice.  Sec.  1673 
R.  L. ;  Re  Kennedy,  55  Vt.  1. 

The  subsequent  issuing  of  the  mittimus  was  a  ministerial  act 
for  which  the  defendant  is  liable.  Kendall  v.  Powers,  4  Met. 
533  ;  Briggs  v.  Wardwell,  10  Mass.  356;  Whipple  v.  Kent  etal., 
2  Gray,  410 ;  MorriU  v.  Thurston,  46  Vt.  732  ;  Vermont  Mu- 
tual Fire  Insurance  Co.  v.  Cumfnifigs,  11  Vt.  503;  Kelley  v. 
Bemis,  4  Gray  83  ;  2  Hil.  Torts,  pp.  172, 186 ;  Daggett  v.  Cook, 
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11  Cueh.  262  ;    Add.  Torte,  s.  964,  and  notes;  Jones  v.  Elliott 
et  al.,  35  Me.  137. 

Refusing  the  plaintiff  bis  right  of  appeal  was  a  ministerial 
act.  Tyler  v.  Alford,  38  Me.  532  ;  Tompkins  v.  Sands,  8  Wend. 
462 ;  Houghton  v.  SwartJiout,  1  Denio  589. 

The  issuing  of  an  execution  is  ministerial.  Noxon  v.  Hill,  2 
Allen  215 ;  Blanchard  et  al.  v.  Waters,  10  Met.  187  ;  Fisher  v. 
Deauj  107  Mass.  118 ;  Abee  v.  Ward,  8  Mass.  84;  Sullivan  v. 
Jones,  2  Gray,  570  ;  Aiken  v.  Eichardson,  15  Vt.  500  ;  Longes, 
Benedict,  73  N.  Y.  36  ;  Spencer  v.  P^/ry,  17  Me.  413. 

In  issuing  the  mittimus  the  defendant  acted  without  jurisdic- 
tion and  is  liable.  Add.  Torts,  Sec.  1020,  965 ;  Piper  v.  Pear- 
sons,  2  Gray,  120;  Vaughn  v.  Congden,  56  Vt.  Ill ;  Wright  v. 
Hazen  &  Gordon,  24  Vt.  143;  Leary  v.  Patrick,  69  E.  C.  L.  266 ; 
Clark  V.  May,  2  Gray  410. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  In  the  criminal  prosecution  against  the  plain- 
tiff instituted  before  the  defendant  as  a  justice  of  the  peace,  he  had 
jurisdiction  of  the  person  of  the  plaintiff,  of  the  offense  charged  and 
of  the  process  issued  to  apprehend  the  plaintiff,  by  which  he  was 
brought  before  the  justice  to  answerto  the  alleged  assault  and  bat- 
tery. Having  at  the  outset  jurisdiction  of  the  subject  matter,  the 
person  and  the  original  process,  it  is  insisted  by  the  defendant  that 
all  his  subsequent  acts  as  alleged  and  complained  of  in  the  plain- 
tiff's declaration  and  admitted  by  the  denmrrer,  were  done  by 
him  while  acting  in  a  judicial  capacity,  and  that  consequently  he 
is  not  answerable  therefor  in  a  civil  action. 

A  judicial  officer,  acting  within  his  jurisdiction  and  in  a 
judicial  capacity,  is  not  liable  in  a  private  action  for  his  judicial 
acts.  In  this  respect  a  justice  of  the  peace  has  the  same  im- 
munity as  a  judge  of  the  Supreme  Court.  Pratt  v.  Gardner,  2 
Gush  63 ;  Yates  v.  Lansing,  9  Johns.  395  (6  Am.  Dec.  290  and 
note);  BandaU  v.  Brigham,  7  Wall.  523  (L.  Ed.  Book  19,  285); 
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Bradl^  v.  Fisher,  13  Wall.  335  (L.  Ed.  Book  20,  %\!S)',  Lange 
V.  Benedict,  73  N.  Y.  12  (29  Am.  Kep.  80);  Floyd  v.  Barker,  12 
Coke  24 ;  Scott  v.  Stanji^ld,  L.  K  3  Ex.  220  ;  Munater  v.  Lamb, 
28  Alb.  Law  Jour.  445  (49  L.  T.  Kep.  [N.  S.]  253.)  The  reason 
of  this  rule  is  well  stated  by  Judge  Powers  in  his  dissenting 
opinion  in  Vaughn  v.  Congdan,  56  Vt.  Ill,  where  he  says: 
"  Immunity  from  liability  in  favor  of  tlie  judges  rests  upon  the 
broad  ground  of  public  policy,  which  declares  that  a  judge,  for 
acts  done  by  him  in  his  public  capacity,  is  absolutely  privileged 
from  action.  It  is  an  official  privilege,  which,  though  it  covers 
a  multitude  of  sins,  is  still  absolutely  essential  to  the  due  admin- 
istration of  justice.  It  is  a  privilege  not  primarily  designed  for 
the  protection  of  tlie  judge,  but  for  t\\Q  protection  of  the  public, 
by  making  the  judges  free,  independent  and  fearless  in  the  dis- 
charge of  their  duties.  Xo  judge  could  act  independently  if  con- 
scious that  he  was  exposed  to  an  action  by  every  disappointed 
suitor  in  his  court.  If  a  judge  w^ere  liable  to  action,  then  the 
question  whether  he  has  properly  discharged  his  judicial  duties 
must  be  submitted  to  jury  to  determine  according  to  their  notions. 
In  like  manner  the  judge  trying  his  case  could  be  sued,  his  con- 
duct reviewed,  and  so  on  ad  infiniturnP 

This  exemption  of  judges  from  civil  liability  is  not  affected 
by  the  motives  or  intent  with  which  their  judicial  acts  are  per- 
formed. The  purity  of  their  motives  and  conduct  cannot  in 
this  way  be  made  the  subject  of  judicial  inquiry.  Floyd  v. 
Barker,  Scott  v.  StanfiM,  Bradley  v.  Fisher,  Randull  v.  Brig- 
ham,  Pratt  V.  Gardner,  Munster  v.  Lamb,  supra.  Taylor  v. 
Doreinus,  16  N.  J.  Law  473.  In  Fray  v.  Blackburn,  3  Best  & 
S.  576,  one  of  the  judges  of  the  Court  of  Queen's  Bench  was 
sued  for  a  judicial  act,  and  on  demurrer,  one  point  taken  was 
that  there  was  no  allegation  of  malice.  After  argument,  the 
plaintiff  applied 'for  leave  to  amend  by  introducing  an  allegation 
of  malice  and  corruption,  which  leave  was  refused.  In  denying 
the  motion  the  court  said :     "  It  is  a  principle  of  our  law  that  no 
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action  will  lie  against  a  judge  of  one  of  the  Superior  Courts  for 
a  judicial  act,  though  it  be  alleged  to  have  been  done  maliciously 
and  corruptly ;  therefore  the  proposed  allegation  would  not 
make  the  declaration  good.  The  public  are  deeply  interested  in 
this  rule,  which,  indeed,  exists  for  their  benefit,  and  was  estab- 
lished in  order  to  secure  the  independence  of  the  judges,  and 
prevent  their  being  harrassed  by  vexatious  actions." 

The  defendant,  as  the  justice  holding  the  court  before  which 
the  plaintiff  was  tried,  had  the  right  to  interrogate  the  witnesses 
produced  on  trial.  This  is  often  done  by  the  presiding  judge  in 
the  County  Court  when  deemed  necessary  to  elicit  the  facts  in 
issue  or  to  prevent  a  miscarriage  of  justice.  It  is  a  matter  which 
rests  in  the  sound  discretion  of  the  court  before  which  the  trial 
ifi  had,  even  to  the  extent  of  asking  leading  questions. 

It  is  alleged  that  the  defendant  at  the  trial  of  the  plaintiff 
excluded  witnesses  and  rejected  evidence  offered  by  him. 
Whether  the  witnesses  were  competent  or  the  evidence  offered 
was  relevent  to  the  issue  on  trial,  was  a  question  clearly  within 
the  judicial  power  of  the  defendant  as  justice  to  determine,  and 
he  is  not  answerable  for  his  decision  excluding  the  same.  In 
short,  all  the  acts  of  the  defendant  to  and  including  the  sentence 
imposed  upon  the  plaintiff,  as  alleged  in  the  declaration,  were 
such  judicial  acts  that  he  cannot  be  made  answerable  for  the 
same  in  a  civil  action. 

R.  L.  s.  1673  provides  that  "the  respondent  may  appeal 
from  any  judgment  or  sentence  of  a  justice  against  him,  if  the 
appeal  is  claimed  within  two  hours  after  the  rendition  of  judg- 
ment." The  plaintiff  was  entitled  to  an  appeal  to  the  County 
Court  from  the  judgment  and  sentence  of  the  defendant  as  jus- 
tice, without  offering  or  procuring  bail  for  his  appearance  at  the 
County  Court.  In  lie  Kennedy^  55  Vt.  1.  It  is  admitted  that 
the  plaintiff  asked  for  an  appeal  from  the  judgment  and  sentence 
of  the  justice  within  two  hours  after  the  rendition  thereof.     The 
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Btatnte  grants  the  appeal  and  it  became  operative  by  virtue  of 
the  statute  when  demanded  and  there  was  nothing  left  for  tlie 
magistrate  to  do  in  respect  to  it,  except  to  make  the  record  show, 
ing  that  an  appeal  had  been  taken,  which  record  is  a  mere  min- 
isterial act.  5  Bac.  Abr.  (Bouvier's  Ed.)  401.  He  had  no  right 
nor  power  to  refuse  the  appeal  for  it  was  not,  on  the  conceded 
facts,  an  open  question  for  him  to  pass  upon. 

When  the  plaintiff  said  "I  appeal,"  the  appeal  was  then 
taken  and  at  once  became  operative  to  suspend  the  judgment  and 
sentence  of  the  justice,  and  his  authority  to  issue  a  mittimus  to 
carry  his  sentence  into  effect  was  at  an  end  until  after  the  ad- 
journment of  the  court  to  which  the  appeal  was  taken,  and  even 
then  his  power  to  issue  such  mittimus  would  not  be  revived  un- 
*  less  both  the  respondent  and  the  prosecuting  oflScer  failed  to 
enter  the  case  in  the  appellate  court.    "R.  L.  s.  1676. 

It  is  argued  that  the  issuing  of  the  mittimus  by  the  defend- 
ant was  a  judicial  act.  This  contention  is  not  sound.  The  issu- 
ing of  mesne  and  final  process  in  civil  actions  and  of  a  mittimus 
of  this  kind  in  criminal  proceedings  is  a  ministerial  act.  The  dis- 
tinction between  the  judicial  and  ministerial  powers  and  duties 
of  justices  of  the  pe«w;e,  is  well  settled.  As  before  stated,  when 
acting  in  the  former  capacity  and  within  the  limits  of  the  juris- 
diction conferred  upon  them,  they  are  exempted  like  judges  of 
other  courts  from  liability  to  answer  elsewhere  in  private  actions 
for  their  official  orders,  decrees  and  judgments.  But  they  are 
responsible  in  civil  suits  to  individuals  for  all  damages  arising 
from  every  illegal  act  they  may  have  done  in  the  exercise  of  their 
ministerial  powers  or  in  the  discharge  of  their  ministerial  duties. 
A  justice  has  no  clerk  for  his  court,  but  he  acts  as  clerk  as  well 
as  court.  His  court  is  a  court  of  record.  By  R.  L.  s.  828  it  is 
made  the  duty  of  every  justice  to  keep  a  record  of  his  judicial 
proceedings  in  civil  and  criminal  cases.  In  issuing  mesne  and 
final  process  his  duty  and  liability  are  the  same  as  that  of  the 
clerk  of  any  other  court  issuing  like  process.     Graham  v.  Toddy 
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9  Vt.  166 ;  Insurance  Co.  v.  Cunvminga^  11  Vt.  503;  Alhee  v. 
Ward^  8  Mass.  84 ;  Briggs  v.  WardAvell^  10  Mass.  356  ;  Kendall 
V.  Powers^  4  Met.  553 ;  Blanchard  v.  Waters^  10  Met.  185 ; 
Sullivan  v.  Jones^  2  Gray  570 ;  Noxon  v.  HiU,  2  Allen  215 ; 
Taylor  v.  Doremus^  16  N.  J.  Law  473  ;  Allen  v.  G^ray,  11 
CoDn.  103;  GoUraine  v.  McCain^  3  Dev.  308;  e/im^  v.  Elliot^  35 
Maine,  137 ;  Tyler  v.  Alford^  38  Maine  530 ;  Tompkins  v. 
ASteTufo,  8  Wend.  462 ;  (24  Am.  Dec.  46  &  Note);  Houghton  v. 
Swarthout^  1  Denio  589 ;  Hill  v.  jBateman,  1  Strange  710. 

The  defendant  is  therefore  liable  for  whatever  damages 
were  occasioned  to  the  plaintiff  by  the  unlawful  issuing  of  the 
mittimus.  If  he  issued  it  with  the  malicious  and  wrongful  intent 
to  injure  the  plaintiff,  that  is  a  fact  for  the  jury  to  consider  in 
deciding  whether  or  not  they  will  allow  exemplary  damages. 

Judgment  reversed^  demurrer  overruled,  and  the  f/rst  cownt 
adjudged  sufficient     Cause  remanded  with  leave  to  plead. 
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EZRA  WILLEY  v.  KATHAN  R.  CARPENTER 

General  demurrer.    Duplicity  and  argumentativeness.   Neither 
words  nor  consent  will  justify  an  assault. 

1.  Duplicity  and  argumentativeness  cannot  be  reached  by  general  demurer, 

and  a  special  demurrer  must  point  out  specifically  wherein  the  du- 
plicity or  argumentativeness  consist. 

2.  When  a  defendant  relies  upon  a  series  of  acts  by  the  plaintiff  in  justifi- 

cation of  an  assault  and  battery,  it  is  not  duplicity  to  set  out  all  these 

acts  however  multifarious  they  may  be. 
-3.    Where  such  acts  are  relied  upon  in  justification  it  should  be  alleged 

that  they  have  provoked  the  assault. 
4.     Mere  words,  however  abusive  or  insulting,  will  not  justify  an  assault 

and  battery. 

6.    Nor  is  it  a  valid  defence  to  a  civil  action  for  an  assault  and  battery  that 
the  plaintiff  consented  thereto. 

Trespass  for  assault  and  battery.  Heard  on  demurrer  to 
the  defendant's  second  and  third  pleas  at  the  December  terra, 
1890,  Ross,  Oh.  J.,  presiding.  Demurrer  sustained.  Exceptions 
by  the  defendant,  and  cause  passed  to  the  Supreme  Court  before 
final  judgment. 

The  defendant  in  his  second  plea  alleged  in  substance  that 
at  various  times  and  places  the  plaintiff  had  used  concerning 
himself  and  wife  abusive  and  insulting  language  with  intent  to 
induce  an  assault,  and  that. finally,  goaded  to  frenzy,  he  struck 
the  plaintiff  a  single  blow,  which  was  the  battery  complained  of. 

The  third  plea  was  like  the  second  except  that  it  in  addition 
alleged  that  the  defendant  was  provoked  to  commit  the  assault 
by  the  conduct  of  the  plaintiff,  and  that  the  plaintiff  had  entered 
upon  this  course  of  conduct  wilfully  with  intent  to  provoke  the 
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plaintiff  to  commit  the  assault  in  order  that  he  might  ha^e  an 
action  against  him. 

Hunioii  dk  Stickney,  for  the  defendant. 

The  several  facts  stated  constitute  but  a  single  ground  of 
defence  ;  hence  to  state  them  is  not  duplicity.  Gould  pL  s.  112, 
ch.  6,  part  2 ;  Hobinson  v.  Hayley,  1  Burrow,  316,  319,  pr.  Lord 
Mansfield,  Ch.  J. ;  Hathaway  v.  Hice,  19  Vt.  102. 

The  technical  defence  is  tliat  no  assault  was  committed 
because  nothing  was  done  against  the  plaintiff's  will.  Chriato- 
2>hersm  v.  Bare,  63  E.  C.  L.  472,  477 ;  17  L.  Q.  B.  109  ;  Smith 
V.  State,  12  Ohio  St.  466 ;  Dickey  v.  McDonnell,  41  111.  62 ; 
Duncan  v.  Commonwealth,  6  Dana  295  ;  Hegarty  v.  Shene,  14 
Cox.  Cr.  Cas.  148. 

If  the  plaintiff  has  induced  the  assault  by  his  own  miscon* 
duct  he  cannot  recover.  Hawe  w:  Planner,  1  Saund  13,  14 ; 
Aldrich  V.  Harvey,  50  Vt.  162 ;  Spaulding  v.  Preston,  21  Vt. 
1 ;  Booth  V.  Hodgson,  6  T.  R.  409 ;  Dickey  v.  McDonnell, 
supra;  Swan  v.  N.  B,  A.  Uo.,  7  H.  and  N.  633,  634;  Watrov>s 
V.  Steele,  4  Vt.  629;  Nott  and  Wife  v.  Stoddard,  38  Vt.  25,  31 J 
Sutton  V.  Smith,  13  Mo.  120  ;  Emerson  v.  Balch,  5  Dane's  Abr. 
566  ;  Commonwealth  v.  Power,  7  Met.  596  ;  Ellis  v.  Cleveland, 
54  Vt.  437 ;  Cogdell  v.  Yett,  1  Cold.  230 ;  McBride  v.  Mc- 
Olougldin,  5  Watts,  375,  376 ;  /.  C  R,  B.  v.  Allen,  39  111.  205; 
Phillips  V.  Wooster,  36  iT.  Y.  412 ;  CotteriU  v.  Jones,  II  C.  B. 
713 ;  Com.  Dig.  Tit.  Pleader,  p.  801,  citing  2  Rol.  393. 

J,  K.  Darling  and  B,  M.  Harvey,  f#r  the  plaintiff. 

The  defendant's  pleas  are  evasive  and  argumentative.  Chit. 
PI.  539 ;  Gould,  PI.  55,  56. 

They  are  bad  for  duplicity.  1  Cliit.  PI.  226,  532 ;  Gould 
PL  390,  399 ;  Stephen  PI.  247 ;  Downer  v.  Bmcell,  26  Vt.  397  ; 
Luce  V.  Harrington,  55  Vt.  341 ;  Andover  v.  ML  Holly,  58 
Vt.  372. 


*  ♦ 
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Mere  words  are  not  a  defence  to  an  action  for  an  assault. 
Cushman  Y.  Byan,  1  Story  100;  Avery  v.  i?ay,  1  Mass.  12; 
Zee  V.  Woolsey^  19  Johns.  319 ;  Rochester  v.  Anderson^  1  Bibb. 
428 ;  Mowry  v.  Smithy  9  Allen  67 ;  Richardson  v.  Lentz^  26 
La.  313 ;  Ireland  v,  EUioU,  5  la.  478  ;  ThraU  y.  Knapp,  17  la. 
468 ;  Morley  and  Wife  v.  Dunbar j  24  Wis.  183 ;  Wilson  v. 
Yon/ng^  31  Wis.  574 ;  Fenelow  and  another  v.  Butts^  53  Wis* 
344 ;  Donnelly  v.  Harris  et  al,^  41  111.  126  ;  Gizleo  v.  Witzel^ 
82  111.  322  ;  JVorris  v.  Casel,  90  Ind.  143. 

Nor  will  the  consent  of  the  plaintiff  justifj^  the  act.  Adams 
V.  Waggoner^  33  Ind.  531 ;  Slout  v.  Wren^  I  Hawks  420 ;  Com- 
monwealth V.  CoWeryy  119  Mass.  353  ;  Barholt  v.  IfW^A^,  (Ohio) 
10  W.  Rep.  451. 


The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J. — I.  This  is  an  action  of  trespass  for  an 
assault  and  battery.  To  the  defendant's  second  plea,  the  plaintiff 
demurred  specially.  The  first  cause  of  demurrer  assigned  is 
that  the  plea  is  argumentative,  and  the  second  cause  is  that  it  '*  is 
double  and  bad  for  duplicity."  It  has  been  expressly  held  that 
each  of  these  causes  of  demurrer  can  only  be  reached  by  special 
demurrer,  and  that  the  pleader  to  avail,  himself  of  them,  *'  must 
point  out  specifically  in  his  demurrer  wherein  the  duplicity  or 
argumentativeness  exists."  Onion  v.  Clark^  18  Vt.  368  ;  Buell 
V.  Warner,  33  Vt.  570;  Carpenter  Y..McClure,  40  Vt.  108;  1 
Chitty's  PL  (4th  Am.  Ed.)  667.  Under  these  authorities,  we 
think  the  first  and  second  causes  of  demurrer  are  not  sufficiently 
assigned. 

However,  we  do  not  think  this  plea  bad  for  duplicity.  The 
facts  set  forth  in  the  plea  as  occurring  prior  to  the  service  of  the 
writ  in  the  action  brought  by  defendant's  wife  against  the 
plaintiff  for  slander,  are  stated  simply  as  matters  of  inducement^ 
Gould's  PL  (4th  Ed.)  ss.  9,  11,  Ch.  3.  All  the  plaintiff's  alleged 
actions,  speeches  and  conduct  subsequent  to  that  time,  taken  as 
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a  whole,  and  not  singly,  constitute  the  ground  on  which  the 
defendant  puts  his  defence.  Hence,  it  was  good  pleading  to 
specially  state  them,  however  multifarious  they  might  be. 
Gould's  PI.  (4th  Ed.)  s.  112,  Ch.  6,  Pt.  11. 

Another  cause  of  demurrer  assigned  and  relied  upon,  is  that 
this  plea  does  not  aver  that  the  plaintjlflE's  course  or  conduct  as 
alleged,  was  for  the  purpose  of  procuring  the  defendant  to  com- 
mit the  wrong  and  injury  to  the  plaintiff  set  forth  in  the  declar- 
ation, and  we  think  the  plea  bad  in  not  having  such  an  alle- 
gation.   . 

11.  The  defendant's  third  plea  is  the  same  as  his  second 
plea,  with  the  exception  that  it  alleges  that  the  actions,  speeches 
and  conduct  of  the  plaintiff  from  and  after  the  bringing  of  the 
action  for  slander,  as  therein  alleged,  were  wilfully,  done,  made 
and  had  by  the  plaintiff,  for  the  purpose  of  provoking  the  de- 
fendant to  strike  the  plaintiff  and  thereby  obtain  this  cause  of 
action  against  him.  To  this  plea  the  defendant  demurred  gen- 
erally. 

With  reference  to  this  plea,  the  only  point  made  by  the 
plaintiff  in  argument,  is  that  the  facts  therein  stated  are  not  such 
as  to  justify  the  alleged  assault  and  battery.  This  contention  is 
sound. 

The  alleged  speeches  and  conduct  of  the  plaintiff,  although 
for  the  purpose  of  provoking  the  defendant  to  strike  him,  are  no 
defence.  Mere  words,  however  gross,  and  abusive,  cannot  justify 
an  assault  and  battery.  This  is  the  rule  adopted  after  careful 
consideration,  in  Goldsmith^Q  Admr.  v.  e/i>y,  61  Vt.  488.  This 
case  is  so  recent,  and  this  question  is  there  so  fully  discussed,  and 
the  authorities  cited  and  examined  to  such  an  extent,  that  we  do 
not  deem  it  necessary  to  enter  upon  a  further  discussion  of  the 
question. 

Such  provocation  is  only  admissible  on  the  question  of  exemp- 
lary damages.  That  class  of  cases  which  holds  such  provocation  ad- 
missible in  mitigation  of  actual  damages,does  not  go  to  the  extent  of 
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holding  it  to  be  a  full  defence.  Keiser  v.  Smith,  71  Ala.  481  (46, 
Am.  Rep.  342) ;  also  see  cases  cited  in  Goldsmith^s,  Admr.  v.  Joy, 
supra.  The  acts  of  the  plaintiff  in  "  malignantly  "  leenng  at 
the  defendant  and  in  making  taunting  grimaces  at  him,  were 
provocations  of  the  same  character  as  insulting  and  provoking 
language.  None  of  these  acts  were  of  such  a  character  as  to 
amount  to  an  assault  by  the  plaintiff  upon  the  defendant,  and  in 
order  to  justify  him  in  striking  in  self-defence,  the  act  com- 
plained of  must  constitute  an  assault. 

If  the  facts  set  forth  in  tlie  third  plea  are  taken  to  amount 
to  a  license  by  the  plaintiff  to  the  defendant  to  commit  the  al- 
leged assault  and  battery,  such  license  is  no  defence  to  this  ac- 
tion. 2  Greenl.  Ev.  (10th  Ed.)  Sec.  85 ;  1  Hill,  on  Torts,  (3 
ed.)  183 ;  1  Bac.  Abr.  (Bouv.  Ed.)  Assault  &  Battery,  372.  The 
assaulting  or  beating  of  one  person  by  another  is  a  breach  of  the 
peace  and  a  misdemeanor  at  common  law  as  well  as  by  R.  L.  s. 
4228.  In  Stout  v.  Wren,  1  Hawks  420  (9  Am.  Dec.  653)  the 
plaintiff  and  defendant  quarrelled  and  agreed  to  fight  and  after 
they  had  gone  out  for  that  purpose  the  defendant  asked  the 
plaintiff  if  he  would  clear  him  of  the  law,  and  the  latter  said  yes, 
whereupon  the  defendant  beat  him,  he  making  no  resistance. 
The  court  say :  "  It  is  equally  reasonable  and  correct,  that  a 
man  shall  not  recover  a  recompense  for  an  injury  received  by 
his  own  consent ;  but  the  rule  must  necessarily  be  received  with 
this  qualification,  that  the  act  from  whence  the  injury  proceeded 
be  lawful.  Hence,  in  those  manly  sports  and  exercises  which 
are  thought  to  qualify  men  for  the  use  of  ai'ms,  and  to  give 
them  strength  and  activity,  if  two  played  by  consent  at  cudgels  and 
one  hurt  the  other,  no  action  would  lie.  But  where  in  an  action 
for  assault  and  battery,  the  defendant  offered  to  give  in  evidence 
that  the  plaintiff  and  he  boxed  by  consent,  from  whence  the  in- 
jury proceeded,  it  was  held  to  be  no  bar  to  the  action,  for  as  the 
act  of  boxing  is  unlawful,  the  consent  of  the  parties  to  fight 
could  not  excuse  the  injury  ;  Boulter  v.  Clark,  Bull.  N.  P.  16." 
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In  Adams  v.  Waggoner^  33  Ind.  531  (5  Am.  Rep.  230)  the  court 
after  citing  the  foregoing  authorities  and  othere  say :  "  We 
think  the  deduction  and  conclusion  to  which  we  have  come,  are 
fully  warranted  by  the  law  and  the  reason  thereof ;  which  is, 
that  an  agreement,  leave  or  license,  to  do  an  act  which  in  itself 
is  nnlawful,  forbidden  by  positive  law,  and  for  the  doing  of 
which  a  penalty  is  attached  and  announced,  whether  a  felony  o^ 
a  misdemeanor  is  no  defence  to  an  action  for  damages  by  a  party 
who  has  been  injured  by  the  doing  of  such  act,  though  he  made 
the  agreement,  gave  the  license,  leave  and  consent ;  but  when 
the  wrong  complained  of  is  not  forbidden  by  law,  though  it  may 
be  by  morals,  such  as  the  seduction  or  debauching  a  man's  wife 
or  daughter,  slander,  libel,  or  trespass  on  his  real  estate  or  to  his 
personal  property,  agreement,  consent,  or  license,  is  a  good  de- 
fence." This  doctrine  is  approved  in  Commonwealth  v.  CdUherg^ 
119  Mass.  350;  McCuev.  Klein,  60  Tex.  168;  (48  Am.  Rep. 
261) ;  Shay  v.  Thompson,  59  Wis.  540  (48  Am.  Rep.  538) ;  Bar- 
holt  V.  Wright,  45  Ohio  St.  177  (4  Am.  St.  Rep.  535  &  Note). 
These  authorities  all  go  upon  the  principle  that  the  act  as- 
sented to  being  unlawful  at  common  law,  the  consent  of  the 
plaintiff  is  no  bar  to  his  action.  An  exception  to  this  rule,  is 
that  class  of  cases  like  rape  or  an  assault  with  intent  to  commit 
rape,  where  the  female  has  arrived  at  the  age  of  consent,  in  which 
the  absence  of  consent  is  essential  to  constitute  the  oflEense.  In 
Barholt  V.  Wright,  supra,  in  discussing  this  exception,  the  Court 
says  :  *'  In  all  such  cases  the  consent  of  the  female  would,  with- 
out doubt,  be  a  bar  to  any  right  she  would  otherwise  have  to 
maintain  an  action  for  an  assault  and  battery.  It  is  said  by  Judge 
Cooley  in  his  work  on  torts,  page  163,  that '  consent  is  generally 
a  full  and  perfect  shield  when  that  is  complained  of  as  a  civil  in- 
jury which  was  consented  to.  "'^  *  *  A  man  may  not  even 
complain  of  the  adultery  of  his  wife,  which  he  connived  at  or 
assented  to.  If  he  concurs  in  the  dishonor  of  his  bed,  the  law 
will  not  give  him  redress,  because  he  is  not  wronged.     These 
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cases  are  plain  enough,  because  they  are  cases  in  which  questions 
arise  between  the  parties  alone.'  *  But,'  he  adds,  '  in  case  of  a 
breach  of  the  peace  it  is  different.  The  State  is  wronged  by  this, 
and  forbids  it  on  public  grounds.  The  rule  of  law  is  therefore 
clear  and  unquestionable,  that  consent  to  an  assault  is  no  justifi- 
cation. The  exception  to  this  general  rule  embraces  only  those 
cases  in  which  that  to  which  assent  is  given  is  matter  of  indiffer- 
ence to  public  order.'  See  also,  to  like  effect,  Pollock  on  torts, 
139."  We  think  the  rule  that  consent  will  not  justify  an  assault 
and  battery  is  good  law  and  conducive  to  a  sound  public  policy. 
"  The  law  abhors  the  use  of  force  either  for  attack  or  defence, 
and  never  permits  its  use  unnecessarily."  Rowland  v.  Day^  56 
Vt.  318.  If  the  consent  of  a  person  to  a  moderate  assault  and 
battery  upon  him  were  a  justification,  we  see  no  reason  why  con- 
sent to  one  so  great  as  to  take  his  life  would  not  also  be  a  justifi- 
cation. A  man  cannot  consent  to  the  taking  of  his  own  life. 
"  His  life  is  not  his  to  take  or  to  give  away  ;  it  would  be  crimi- 
nal in  him  to  take  it  and  equally  criminal  in  any  one  else  who 
should  deprive  him  of  it  by  his  consent."  McCueY.  Klein,  supra, 
1  Bish.  Cr.  Law  (4th  Ed.)  ss.  954,  955. 

Judgment  affirmed  and  case  remanded  with  leave  to  repleads 
on  ths  usual  terms. 
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ARTHUR  L.  PIERCE  v.  W.  L.  BRADFORD. 

Sitshand  and  wife.      Wife  as  witness  to  transaction  hy  her  as 

agent. 

The  question  being  whether  the  defendant  has  paid  the  plaintiff  |25,  the 
defendant  testified  that  he  gave  his  wife  that  sum  for  that  purpose, 
and  left  the  house  ;  coming  in  soon  after  he  saw  the  plaintiff  stand- 
ing beside  the  table  counting  some  money  and  heard  him  say,  "  it  is 
all  right."  Held,  that  the  defendant's  wife  was  a  competent  witness 
to  testify  that  she  put  the  money  upon  the  plaintiff's  plate  at  the  table  ^ 
from  whence  he  took  it  saying,  **  all  right." 

Assumpsit.  Heard  upon  tlie  report  of  a  referee  and  ex- 
ceptions thereto  at  tlie  March  term,  1891,  Washington  county, 
Munson,  J.,  presiding.  Exceptions  overruled  and  judgment  for 
the  plaintiff  in  the  sura  found  by  tlie  referee.  The  defendant 
excepts. 

The  case  appears  in  the  opinion. 

Bates  cfc  May,  for  the  defendant. 

The  wife  was  a  competent  witness.  R.  L.  s.  1005 ;  No.  45 
Acts  1886 ;  Ea^terbrooks  v.  Prentiss,  34  Vt.  459 ;  Orcott  v. 
Cook,  37  Vt.  517;  Lunay  v.  Vantyne,  40  Vt.  601. 

J.  P,  Lamson,  for  the  plaintiff. 

The  wife  was  not  competent.  This  was  not  a  matter  of  busi- 
ness transacted  by  her  as  the  agent  of  her  husband.  Carpenter 
V.  Moore,  43  Vt.  392 ;  Sargeant  v.  Seward,  31  Vt.  509  ;  Cram  v. 
Gram,  33  Vt.  15 ;  Davis  v.  Davis,  48  Vt.  502 :  Orcutt  v.  Cook, 
j37  Vt.  515;  Town  v.  Lamphire,  37  Vt.  52;  EastabrooTcs  v. 
Prentiss,  34  Vt.  457 ;  BaXes  v.  CiOey,  47  Vt.  1. 

The  opinion  of  the  court  was  delivered  by 
THOMPSON,  J.     The  principal   contention  between  the 
parties  was  whether  the  defendant  had  paid  the  plaintiff  $25,  to 
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apply  on  his  claim  for  work  performed  for  the  defendant.  At 
some  time  near  the  date  of  the  alleged  payment,  the  plaintiff  told 
defendant's  wife  that  he  wanted  some  money,  which  she  commu- 
nicated to  the  defendant.  The  defendant's  evidence  tended  to 
show  that  on  the  morning  of  Sept.  16,  1889,  when  he  got  up,  he 
gave  his  wife  $35,  and  directed  her  to  give  it  to  the  plaintiff,  and 
then  went  to  the  barn  to  do  his  chores ;  and  that  the  plaintiff 
soon  after  got  up  and  came  to  the  barn  to  work  ;  that  the  plain- 
tiff went  into  the  house  first,  but  was  soon  followed  by  the  de- 
fendant, and  that  just  as  he  stepped  into  the  house  he  saw  the 
plaintiff  standing  at  the  table  with  some  money  in  his  hand  which 
he  was  then  counting  and  which  he  put  into  his  pocket,  saying 
as  he  did  so,  "  it  is  all  right." 

The  defendant  then  called  his  wife  as  a  witness  and  offered 
to  prove  by  her  that  slie  took  the  $25,  which  he  had  given  her, 
and  as  she  was  setting  the  breakfast  table  put  the  money  on  the 
plaintiff's  plate,  and  that  when  he  afterwards  came  in,  he  took 
the  money  from  the  plate  and  said  "  all  right."  To  this  testi- 
mony the  plaintiff  objected  and  his  objection  was  sustained  by 
the  referee  and  the  evidence  excluded.  As  we  construe  the  re- 
port, the  referee  excluded  the  testimony  of  the  wife  on  the  ground 
that  the  testimony  of  the  husband,  if  true,  did  not  tend  to  show 
such  a  state  of  facts  as  would  constitute  her  his  agent  and  thus 
make  her  testimony  admissible  under  R.  L.  s.  1005  and  St.  1886, 
No.  45  s.  2.  The  exclusion  of  the  testimony  offered  was  error. 
The  payment  of  the  $25,  if  made  by  the  wife  as  the  evidence 
tended  to  show,  was  clearly  a  business  transaction  conducted  by 
her  as  the  agent  of  her  husband,  which  would  make  her  a  com- 
petent witness  in  his  behalf  under  the  statutes  cited  and  the  decis- 
ions of  this  Court.  Orcutt  v.  Cook,  37  Vt.  517;  Lunay  v.  Vaiu, 
tyne,  40  Vt.  501 ;  Martin  v.  Hurlhuri,  60  Vt.  .S64. 

Judgment  reversed  and  cause  reinanded  for  a  new*  trial. 
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LAUEA   A.  WALCOTT  v.  METROPOLITAN  LIFE 

ms.  CO. 

Life    Insurance.      Presumption   against    suicide.      Practice. 

When  verdict  should  he  directed. 

1.  In  case  of  death  from  unexplained  cause  the  presumption  is  against 

suicide. 

2.  When  a  life  insurance  company  seeks  to  avoid  payment  of  its  policy 

upon  the  ground  that  the  death  of  the  insured  was  caused  by  his  own 
act,  the  evidence  must  affirmatively  show  that  fact. 

3.  If  the  defendant,  without  introducing  any  evidence  upon  its  own  part, 

moves  for  a  verdict  at  the  close  of  the  plaintiff's  evidence,  it  thereby 
admits  the  truth  of  such  evidence,  and  the  case  should  be  disposed  of 
accordingly. 

4.  The  evidence  of  the  plaintiff  having  shown  the  death  of  the  insured  and 

the  making  of  the  requisite  proof,  Held,  that  the  court  should  have 
directed  a  verdict  in  her  favor  for  the  full  amount  of  tiie  policy. 

Assumpsit  upon  a  policy  of  life  insurance.  Plea,  the  general 
issue,  with  notice  of  special  matter.  Trial  by  jury  at  the  Sep- 
tember term,  1890,  Washington  county,  Munson,  J.,  presiding. 
The  court  directed  a  verdict  for  the  plaintiff.  Both  parties  ex- 
cept. 

The  plaintiff  herself  testified  to  the  death  of  the  deceased, 
but  knew  nothing  as  to  its  cause  or  manner.  In  the  course  of 
her  examination  it  appeared  that  following  his  death,  which  was 
in  Missouri,  an  inquest  was  held  before  a  coroner  and  jnry,  and 
that  a  certified  copy  of  the  findings  of  the  jury  had  been  sent  the 
defendant.  Counsel  for  the  plaintiff,  while  doubting  the  admis- 
sibility of  the  document,  stated  his  willingness  that  it  should  go 
to  the  jnry.  Counsel  for  the  defendant  pointed  out  certain  incon- 
sistencies in  the  same,  having  reference  to  the  law  of  Missouri, 
but  did  not  state  whether  he  desired  to  have  it  admitted  or  not. 
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At  the  close  of  the  plaintifPs  own  testimony,  one  Boyce  waft 
introduced  as  a  witness,  who  testified  that  he  acted  as  the  ad- 
ministrator of  the  deceased  and  the  attorney  for  the  plaintiff  and 
as  such  visited  the  office  of  the  defendant,  and  that  he  was  in- 
formed there  that  the  deceased  had  paid  certain  premiums,  for 
which  he  held  receipts,  upon  the  policies.  After  this  the  plain- 
tiff introduced  the  policy  itself  and  rested. 

The  defendant  thereupon  objected  that  there  was  nothing 
in  the  case  to  show  that  any  proof  of  deatli  had  ever  been  made* 
Upon  this  objection,  the  court  permitted  the  plaintiff  to  with- 
draw her  rest,  and  to  inquire  further  of  the  witness  Boyce,  who 
testified  that  he  sent  proofs  of  death  and  had  received  an  ac- 
knowledgement of  their  receipt  from  the  defendant.  He  was 
now  cross-examined  as  follows : 

"  Q.  Have  you  received  any  other  communication  whether 
the  proof  was  satisfactory  except  this  check,  and  the  letter  ac- 
companying it?     A.     No,  sir. 

Q.     W  hy  did  the  company  refuse  to  pay  this  policy  ? 

A.     I  never  had  any  explanation  further  than  these  letters. 

Q.  Did  they  tell  you  they  refused  to  pay  it  because  the 
man  committed  suicide  ? 

A.  No,  sir.  They  said  they  should  investigate  the  proof 
and  let  me  know  later. 

Q.  You  sent  on  the  proofs  of  death  to  them  ?  A.  Yes 
sir. 

Q.  What  was  the  cause  of  death  alleged  therein '(  Ob- 
jected to. 

Mr.  Shurtleff — Produce  your  letters  and  papers ;  those  are 
the  best  evidence ;  I  don't  object  if  he  is  allowed  to  state  the 
whole  of  it,  what  the  papers  contained. 

The  Court — You  may  ask  the  question  with  that  under- 
standing. 

Q.  Is  that  one  of  the  documents  you  sent  to  the  company 
— handing  a  paper  to  the  witness. 

A.  No,  sir.  I  should  say  not ;  it  may  be  a  copy  of  it  or 
seme  parts  of  what  I  sent,  and  I  am  not  sure  but  what  this  may 
be  one  of  them  (examining  paper)  on  examination  of  the  paper 
I  should  say  this  was  one  of  the  papers  I  sent  them. 

Q.     What  other  papers  did  you  send  them  ? 
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A.  I  do  not  recollect  whether  any  or  not;  I  could  not 
without  thinking  it  up,  and  looking  at  the  correspendence. 

(Marked  defendant's  exhibit  A.) 

Q.     Where  did  you  procure  this  paper? 

A.  It  was  handed  to  me  by  Laura  A.  Gamble,  plaintiff  in 
this  suit. 

Q.  Aud  transmitted  by  you  to  the  company  as  one  of  the 
proofs  of  death? 

A.     It  was. 

Q.     You  have  read  this  ? 

A.     I  have  looked  it  over  when  it  was  handed  to  me. 

Q.  It  purports  to  be  a  copy  of  the  findings  of  the  coroner's 
jury  does  it  not  ? 

A.     Something  of  that  purport. 

Q.  Wherein  tliey  report  that  the  cause  of  this  man's  death 
was  insanity  ? 

A.     Yes,  sir ;  precisely. 

Q.  Didn't  you  have  correspondence  with  the  company  so 
that  you  knew  what  the  company  claimed  in  respect  to  this 
policy  ? 

A.  I  do  not  recall  that  there  was  any  correspondence  or 
conversation  when  I  saw  them  about  that  matter  at  the  home 
office ;  it  was  one  of  the  adjusters  of  the  claims  on  the  one  thou- 
sand dollar  policies ;  they  were  divided  into  departments,  and 
this  man's  office  was  near  the  top  of  the  building,  but  we  had 
very  little  conversation  at  the  time  and  it  was  mentioned  by  him 
to  me  that  there  was  such  a  clause  in  their  policy,  that  there  was 
such  a  clause  in  regard  to  suicide. 

Q.  That  the  company  would  not  be  liable  if  the  insured 
suicided  ? 

A.  They  called  my  attention  to  the  clause  and  said  they 
should  want  to  have  the  proofs,  and  in  some  letter  I  think  they 
wrote  me  what  they  would  want,  or  what  they  would  like  and  I 
forwarded  such  proof  as  I  understood  they  wanted,  and  there 
was  never  a  word  said  when  they  sent  me  the  check. 

Q.  They  refused  to  pay  the  policy  because  the  insured 
committed  suicide  ? 

A.  They  did  not  refuse  to  pay  in  any  way,  and  I  do  not 
recall  the  letter,  but  I  understood  that  if  she  accepted  that,  that 
she  was  to  receipt  in  full  for  everything. 

Q.  Didn't  you  have  communication  with  the  company  by 
writing  ?  didn't  you  write  them  considerable  on  the  subject  ? 

A.  I  do  not  recall  writing  more  than  three  or  four 
times. 
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Q.  Do  you  remember  writing  a  letter  in  September,  1888, 
in  which  you  sent  them  a  finding  of  this  Coroner's  inquest  out 
there  with  the  names  of  the  jury  j 

A.  I  might  have ;  I  don't  remember  now  ;  in  some  other 
letter  at  some  time,  I  sent  what  was  furnished  me  as  a  copy  of 
the  Coroner's  proceeding  and  the  jury. 

Q.  Advising  the  company  that  this  man  committed  sui- 
cide? 

A.     I  might  have  used  that. 

Q.     Didir t  you  send  them  a  copy  of  the  coroner's  findings  ? 

A.  Yes,  sir.  Certainly ;  I  sent  them  some  paper,  and  I 
think  that  was  it. 

Q.     When  were  you  in  New  York  ? 

A.  I  think  I  was  there  in  October ;  and  I  think  I  have 
been  there  two  or  three  times ;  twice,  one  time  was  in  October 
I  think. 

Q.  Hadn't  you  before  that  notified  the  company  that  you 
held  this  claim — that  W.  A.  &  O.  B.  Boyce  held  it,  and  they 
must  pay  it  ? 

A.  I  think  the  first  communication  I  wrote  them  was  to 
the  effect  of  that,  before  I  was  through  there. 

Q.  Don't  you  remember  that  you  had  communicated  to 
them  the  fact  that  this  man  had  died,  and  that  you  made  a  claim, 
before  you  went  to  New  York  ? 

A.  I  should  rather  think  I  did,  and  rather  think  I  men- 
tioned the  substance  of  the  coroner's  verdict. 

Q.  When  you  were  in  New  York  at  the  company's  office, 
didn't  you  have  conversation  with  the  officers  about  paying  the 
claim,  to  ascertain  the  grounds  they  refused  upon  ? 

A.  I  have  not  seen  any  of  the  principal  officers  since  tlie 
proofs  were  admitted  in  regard  to  the  matter,  the  adjuster  said 
he  would  not  tiike  tlie  responsibility,  but  the  question  was  raised 
and  he  talked  it  over. 

Q.     That  question  of  suicide  ? 

A.  I  had  written  to  him  about  it  and  he  said  he  would  not 
take  any  responsibility  to  say  whether  they  would  or  would  not, 
until  lie  conferred  more  fully  with  the  other  officers  of  the  com- 
pany ;  and  that  was  distinctly  understood  between  us  two,  the 
substance  of  the  coroner's  investigation,  that  was  talked  but  he 
did  not  commit  himself,  he  was  reticent  about  saying  anything 
the  first  time  I  saw  him  to  see  whether  the  matter  was  paid,  and 
how  it  stood  on  the  books. 

Mr.  Porter — This  document  which  he  testifies  was  a  part  of 
the  proof  of  death,  I  suppose  is  in  evidence? 
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The  Court — It  is  not  in  necessarily,  unless  you  offer  it ;  do 
jou  offer  it? 

Mr.  Porter — No,  I  do  not  offer  it. 

Mr.  Shurtleff — Is  there  anything  further  from  Mr.  Boyce  ? 

Mr.  Porter — No. 

Mr.  Shurtleff — We  now  rest  then.  We  are  willing  that 
that  document  shall  go  in  evidence  ;  we  do  not  want  to  put  it  in 
subject  to  any  objection.  I  thought  by  the  way  Mr.  Porter  re- 
ferred to  it  the  last  time  that  it  might  go  in  by  mutual  agree- 
ment. 

Mr.  Porter — I  think  there  is  enough  in  evidence  to  raise  the 
question  we  make  in  this  case,  that  is  the  right  of  the  plaintiff  to 
recover  under  this  contract.  The  company  sets  forth,  and  it  is 
stated  in  the  contract  that  the  company  will  not  be  liable  in  the 
case  of  suicide  of  the  insured  in  the  event  of  his  dying  by  his 
own  hand,  whether  sane  or  insane.  Under  the  terms  of  this 
policy  we  say  the  plaintiff  cannot  recover.  There  is  no  proof  in 
the  case  so  far  as  1  can  see  that  there  was  any  case  of  msanity, 
but  whether  sane  or  insane  at  the  time  the  act  was  committed, 
we  say  they  cannot  recover  under  the  provisions  of  the  policy  in 
that  behalf,  and  we  ask  the  direction  of  a  verdict  to  that  end. 

Mr.  Shurtleff — We  have  a  right  to  go  to  the  jury  as  to  the 
condition  this  man's  mind  was  in,  we  claim  the  right  to  go  to  the 
junr  on  the  question  whether  it  is  not  such  a  case  as  we  have  the 
right  to  recover  upon." 

The  policy  provided  that  in  case  of  death  by  suicide  the 
company  should  be  liable  only  for  the  amount  of  the  premiums 
paid  without  interest. 

At  the  conclusion  of  the  plaintiff's  case  the  defendant  moved 
for  a  verdict,  which  motion  was  overruled.  Thereupon  the 
plaintiff  moved  for  a  verdict  for  the  amou!it  of  the  policy.  This 
motion  the  court  also  overruled,  and  gave  judgment  for  the 
plaintiff  in  the  amount  of  the  premiums  paid. 

Boyce  <&  Shurtleff^,  for  the  plaintiff. 

Arrumx,  Hitch  cfe  Woodford^  and  DiUingham  <&  Uuse^  for 
the  defendant. 

It  was  practically  a  conceded  fact  in  the   case  that  the  de- 
ceased died  by  his  own  hand.     That  being  so,  the  plaintiff  can- 
is 
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not  recover  under  the  conditions  of  the  policy.  JBigdow  v.  Berk- 
shire Life  Ins.  Go,^  93  U.  S.  284  ;  DeOogorza  v.  Knickerbocker 
lAfe  Ins.  Go.y  65  N.  Y.  232 ;  NortTieastern  Ins.  Go.  v.  Hctdett^ 
105  Ind.  218 ;  Pierce  v.  Tra/oelers^  Ins.  Go.^  3  Ins.  Law  Jr.  422 ; 
Van  Zandt  v.  Mutual  Benefit  Go.^  56  N.  Y.  169 ;  Schmidt  v. 
Home  Life  Go.^  8  Ins.  Law  Jr.  77  (Ohio) ;  Atakins  v.  Golumhia 
Life  Ina.  Co.^  70  Mo.  27 ;  Scarth  v.  Security  Soc,^  75  Iowa,  346 ; 
Streeier  v.  Western  Soc,  8  W.  Rep.  183  (Mich.);  Glift  v. 
Schwdbe,  3  C.  B.  437. 

The  opinion  of  the  court  was  deUvered  by 

THOMPSON,  J.  The  plaintiflE  seeks  to  recover  the 
amount  of  a  policy  of  insurance  on  the  life  of  Andrew  J.  Gam- 
ble, under  which  she  as  hie  widow  is  the  beneficiary. 

Among  other  conditions  in  the  policy  is  the  following: 
"  The  liability  of  said  company  shall  not  be  deemed  to  cover  the 
risk  of  death  by  suicide ;  but  in  the  event  of  the  life  insured 
dying  by  his  own  hand  or  act,  whether  sane  or  insane,  said  com- 
pany shall  be  held  only,  upon  the  surrender  of  this  policy,  ac- 
companied with  proofs  of  death,  as  here  within  provided,  to  return 
to  the  said  assured  the  sum  of  the  net  premiums  previously 
received,  without  interest." 

The  policy  of  insurance  declared  on  was  put  in  evidence  by 
the  plaintiff.  She  also  introduced  evidence  of  the  death  of  the 
insured,  the  payment  of  the  premiums  that  had  become  due  on 
the  policy  according  to  its  terms,  at  the  time  of  his  death,  and  of 
the  furnishing  the  defendant  with  satisfactory  proof  of  his 
death. 

The  plaintiff  testified  in  substance  that  the  insured  died 
sometime  during  the  night  of  Aug.  10, 1888,  and  that  she  learned 
of  his  death  about  six  o'clock  the  following  morning ;  that  about 
three  weeks  before  his  death  they  had  a  little  girl  about  a  year 
old  die  to  whom  he  was  very  much  attached,  and  that  her  death 
so  affected  him  that  he  became  low  spirited,  melancholy,  and 
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unable  to  sleep  or  rest  nights,  to  such  an  extent  that  it  affected 
his  health  and  caused  him  to  keep  his  room  ;  that  on  the  night 
of  Ang.  10,  1888,  he  retired  to  his  bed  with  his  wife,  the  witness, 
as  usual,  and  got  up  at  half  past  eleven  in  tlie  evening  and  went 
out,  stating  as  he  went  out  the  purpose  for  which  he  was  going, 
"  and  that  he  would  be  right  back  again  ;"  that  the  witness  being 
tired,  fell  asleep  and  did  not  awake  until  morning,  and  that  she 
never  saw  him  again  alive.  The  reporter's  certified  transcript  of 
the  case  shows  that  the  counsel  for  the  plaintiff  admitted  on  trial 
that  a  coroner's  inquest  was  had  respecting  the  death  of  the  in- 
sured, and  that  certain  findings  were  made  in  respect  thereto  by 
the  coroner's  jury.  It  also  appeared  that  a  certified  copy  of  the 
findings  of  the  coroner's  jury  was  furnished  the  defendant  by  the 
plaintiff  with  the  proof  of  the  death  of  the  insured,  and  that  the 
defendant's  attorney  had  this  copy  in  court  during  the  trial  of 
the  case  below ;  that  the  plaintiff  offered  to  put  the  same  in  evi- 
dence, if  the  defendant  would  permit  her  to  do  so  without  ob- 
jection, or  to  permit  the  defendant  to  put  the  same  in  evidence 
without  objection,  but  the  defendant  declined  to  put  the  same  in  ' 
evidence  itself,  or  to  permit  the  plaintiff  to  do  so.  W.  A.  Boyce, 
one  6f  the  plaintiff's  attorneys,  testified  in  her  behalf,  and  on  cross 
examination  was  shown  the  copy  of  the  findings  of  the  coroner's 
jury  and  admitted  that  it  was  one  of  the  papers  which  he  sent 
with  the  proof  of  death  to'the  defendant,  whereupon  he  was  in- 
terrogated by  the  defendant  as  follows  : 

"Q.  It  purports  to  be  a  copy  of  the  findings  of  the  coroner's 
jury,  does  it  not  i 

A.     Something  of  that  purport. 

Q.  Wherein  they  reported  that  the  cause  of  this  man's 
death  was  insanity  ? 

A.     Yes  sir ;  precisely." 

There  was  no  other  evidence  excepting  as  above  stated  tend- 
ing to  show  the  circumstances  attending  the  death  of  the  insured 
or  the  cause  of  his  death.  The  defendant  introduced  no  evi- 
dence but  at  the  close  of  plaintiff's  case  rested  and  moved  the 
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Court  to  direct  a  verdict  in  its  behalf  on  the  ground  that  the 
plaintiffs  case  showed  that  the  insured  comnutted  suicide,  or  died 
by  his  own  hand,  sane  or  insane,  and  that  the  Company  was  not 
liable  by  virtue  of  the  exception  quoted. 

It  is  not  necessary  for  us  to  decide  as  to  the  admissibility  of 
the  finding  of  the  coroner's  jury,  either  alone  or  as  a  part  of  the 
proof  of  death,  as  that  question  is  not  raised  by  either  side.  As 
the  case  stood  when  this  motion  was  made  and  when  the  case 
was  disposed  of  by  the  Court  below,  there  was  no  evidence  tend- 
ing to  show  that  the  insured  committed  suicide  or  died  by  his 
own  hand,  sane  or  insane.  It  is  to  be  assumed  that  the  witness 
Boyce  correctly  stated  the  finding  of  the  coroner's  jury  as  to  the 
cause  of  the  death  of  the  insured,  otherwise  the  defendent  would 
liave  put  in  evidence  tlie  proof  of  death  furnished,  and  which 
included  a  copy  of  this  finding.  If  it  were  true  "  that  the  cause 
of  tlie  man's  death  was  insanity,"  that  fact  had  no  tendency  to 
prove  that  he  committed  suicide,  or  died  by  his  own  hand,  sane 
or  insane.  Insanity,  as  well  as  fever  or  any  other  disease,  may 
cause  a  natural  death.  Nothing  appearing  to  the  contrary, 
whether  a  man  die  from  the  effects  of  insanity  or  any  other 
disease,  the  legal  presumption  is  that  he  died  a  natural  death 
from  natural  causes,  and  not  from  an  act  of  self-destruction.  A 
person  is  found  dead ;  the  presumption  is  tliat  his  death  was  nat- 
ural or  accidental.  The  mere  fact  of  death  in  an  unknown  man- 
ner creates  no  legal  presumption  of  suicide  or  the  taking  of  one's 
life  by  his  own  hand  or  act.  Upon  evenly  balanced  testimony, 
the  law  assumes  innocence  rather  than  crime.  Laws.  Presump. 
Ev.  192 ;  May  on  Ins.  ( 2d  Ed.)  s.  325 ;  MaZlonj  v.  Travelers' 
Ins.  Co,  47  N.  Y.  52,  (  7  Am.  Rep.  410 ) ;  Croiikhiie  v.  Travelers 
Ins.  Co,  75  Wis.  116,  (17  Am.  St.  Rep.  184);  Freeman  y. 
Travelers'  Ins.  Co.  144  Mass.  572,  (4  N.  E.  R.  621). 

Travelers  Ins.  <Jo.  v.  McConkey,  127  U.  S.  66 1,  ( L.  Ed.  Book 
32,  308 ),  was  an  action  upon  an  accident  policy  of  insurance. 
The  defence  was :  ( 1 )  That  the  death  of  the  insured  was  caused 
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by  suicide;  (2)  That  it  was  caused  by  intentional  injuries 
inflicted  either  by  the  insured  or  by  some  other  person.  The 
Court  below  instructed  the  jury  that,  "  it  is  manifest  that  self- 
destruction  cannot  be  presumed.  So  strong  is  the  instinctive 
love  of  life  in  the  human  breast  and  so  uniform  the  efforts  of 
men  to  preserve  their  existence  that  suicide  cannot  be  presumed. 
The  plaintiff  is  therefore  entitled  to  recover  unless  the  defend- 
ant has  by  competent  evidence  overcome  this  presumption  and 
satisfied  the  jury  by  a  preponderance  of  evidence  that  the  injuries 
which  caused  the  death  of  the  insured  were  intentional  on  his 
part.  The  presumption  is  that  the  death  was  not  voluntary ; 
and  the  defendant,  in  order  to  sustain  the  issue  of  suicide  on  his 
part,  must  overcome  this  presumption  and  satisfy  the  jury  that 
the  death  was  voluntary."  The  U.  S.  Supreme  Court  by  Harlan, 
J.,  on  this  question,  say:  "  In  respect  to  the  issue  as  to  suicide, 
the  Court  instructed  the  jury  that  s^lf-destruction  was  not  to  be 
presumed.  InMalloryv.  Travelers^  Ins.  6\?.4:7N.Y.52— whichwas 
a  suit  upon  an  accident  policy, — it  appeared  that  the  death  was 
caused  by  accidental  injury  or  by  the  suicidal  act  of  the  deceased. 
'  But,'  the  court  properly  said,  '  the  presumption  is  against  the 
latter.  It  is  contrary  to  the  general  conduct  of  mankind ;  it  shows 
gross  moral  turpitude  in  a  sane  person.'  Did  the  court  err  in 
saying  to  the  jury  that,  upon  the  issue  as  to  suicide,  the  law  was 
for  the  plaintiff,  unless  that  presumption  was  overcome  by  com- 
petent evidence  ?  This  question  must  be  answered  in  the  nega- 
tive. The  condition  that  direct  and  positive  proof  must  be  made 
of  death  having  been  caused  by  external,  violent,  and  accidental 
means,  did  not  deprive  tlie  plaintiff,  when  making  such  proof, 
of  the  benefit  of  the  rules  of  law  established  for  the  guidance  of 
courts  and  juries  in  the  investigation  and  determination  of  facts." 
The  case  being  barren  of  any  evidence  tending  to  show  that  the 
insured  took  his  own  life,  and  the  presumption  of  law  be- 
ing to  the  contrary  on  the  facts  shown,  the  court  below  properly 
denied  the  defendant's  motion  to  have  a  verdict  directed  for  it. 
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There  being  no  evidence  tending  to  show  self-destruction  by 
the  insured,  there  is  no  occasion  to  pass  upon  the  legal  effect  of 
this  condition  in  the  policy  as  affecting  the  right  of  recovery  in  a 
case  where  the  insured,  being  sane  or  insane,  destroys  his  own 
life. 

2.  The  plaintiff  also  moved  the  court  to  direct  a  verdict 
for  her  for  the  full  amount  of  the  policy,  which  motion  the  court 
denied  and  directed  a  verdict  for  her  for  the  amount  of  the  net 
premiums  received  by  the  defendant  without  interest.  In  this 
there  was  error.  The  defendant  by  its  motion  for  a  verdict  on 
the  evidence  introduced  by  the  plaintiff,  admitted  not  only  the 
testimony  to  be  true,  but  also  every  conclusion  which  a  jury  might 
fairly  or  reasonably  infer  therefrom.  Parks  v.  Hoss,  11  Howard 
(U.  S.)  372,  (L.  Ed.  Book  13,  730).  After  its  motion  was  over- 
ruled, the  defendant  did  not  then  ask  to  go  to  the  jury  on  any 
question  raised  by  the  evidence,  but  elected  to  stand  upon  its  motion 
for  a  verdict  and  its  exception  to  the  ruling  of  the  court  denying 
it.  As  the  case  then  stood,  the  undisputed  evidence  clearly  es- 
tablished the  right  of  the  plaintiff  to  recover  the  full  amount  of 
the  policy,  and  a  verdict  to  that  effect  should  have  been  directed 
for  her.  There  was  no  conflict  of  evidence,  and  it,  with  the  in- 
ference of  law  arising  therefrom,  directly  proved  the  facts  in 
issue.  Lindsay  v.  Lindsay ^  11  Vt.  621 ;  Wilder  v.  Wheeldon^ 
56  Vt.  344 ;  Noyes  v.  Rochwood^  56  Vt.  647 ;  St,  Johnabury  v. 
Thompson^  59  Vt.  300 ;  LatremouiUe  v.  Bennington  <&  Rutland 
Ry,  Co.,  63  Vt.  336. 

Judginent  reversed  and  cause  remanded  for  new  trial, 

TAFT,  J.,  dissenting. 

This  action  was  brought  to  recover  upon  a  policy  of  life 
insurance.  The  death  of  the  assured  was  conceded,  and  there- 
fore the  plaintiff  was  entitled  to  recover.  If  the  assured  died  by 
his  own  hand  or  act,  sane  or  insane,  the  plaintiff  was  entitled  to 
recover  the  net  premiums  paid  on  the  policy.  If  he  did  not  die 
by  suicide,  she  was  entitled  to  recover  the  amount  insured.     The 


OCTOBEE,  1891.  281 


Laura  A  Walcott  v.  Metropolitan  Life  Ins.  Co. 


opinion  of  a  majority  of  the  court  states :  "  There  was  no  evi- 
dence tending  to  show  that  the  insured  committed  suicide,  or 
died  by  his  own  hand,  sane  or  insane.'*  If  this  was  true,  a  ver- 
dict should  have  been  ordered  for  the  amount  insured ;  but,  was 
it  ?  In  putting  in  the  evidence  the  defendant  claimed  :  "  The 
fact  is,  this  man  committed  suicide."  This  shows  the  defend- 
ant's claim,  and  Mr.  Boyce,  the  plaintiff's  agent  or  attorney,  tes- 
tified that  he  sent  the  defendant  the  findings  of  the  coroner's 
jury  in  connection  with,  and  as  a  part  of,  the  proofs  of  loss,  and 
responded  to  this  inquiry —  "  Q.  Advising  the  company  that 
this  man  committed  suicide  ?" — by  answering :  "I  (it,  the  proofs) 
might  have  used  that  term."  I  think  this  testimony  of  Mr. 
Boyce  had  a  tendency  to  show  death  by  suicide,  and  in  that  view 
of  the  caise,  that  question  should  have  been  submitted  to  the  jury 
to  determine  which  sum  should  be  recovered ;  the  amount  of  the 
net  premiums,  or  the  amount  insured  ;  and  the  disposition  of  the 
case  by  the  majority  of  the  court  is  correct ;  but  I  think  the  fair 
construction  of  the  exceptions  is,  that  not  only  was  there  testi- 
mony tending  to  show  death  by  suicide,  but  that  that  fact  was 
conceded  upon  trial.  A  large  part  of  the  testimony  given  upon 
the  trial,  was  upon  the  question  of  the  insanity  of  the  insured  at 
the  time  of  his  death.  Mr.  Shurtleff  says  :  "  We  will  examine 
the  witness  further  with  reference  to  the  condition  this  man  was 
in,  immediately  prior  to  his  death."  Whether  the  testimony  to 
show  insanity  should  come  from  experts  was  a  question  made  by 
the  defendant's  counsel,  and  passed  upon  by  the  court.  The 
testimony  strongly  tended  to  show  insanity,  and  when  it  was  all 
in,  the  position  of  the  plaintiff  is  shown  by  the  claim  made  by 
Mr.  Shurtleff,  and  it  was  the  only  question  which  he  wished  to 
have  submitted  to  the  jury.  "  We  have  a  right  to  go  to  the  jury 
as  to  the  condition  this  man's  mind  was  in.  We  claim  the  right 
to  go  to  the  jury  on  the  question,  whether  it  is  not  such  a  case  as 
we  have  a  right  to  recover  upon."      In  other  words,  it  was  in 
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effect  saying,  this  man  committed  suicide,  and  we  have  a  right  to 
recover,  because  at  the  time  he  suicided,  he  was  insane. 

The  counsel  say  in  their  brief,  that  the  fact  of  suicide  was 
not  admitted,  and  comment.  "  How  the  court  could  assume 
upon  this  evidence  to  direct  a  verdict,  is  beyond  comprehension." 
The  whole  testimony  aside  from  the  relationship  of  the  par- 
ties, and  the  fact  of  death,  was  upon  the  question  of  insan- 
ity. What  the  counsel  were  introducing  testimony  upon  the 
question  of  insanity  for,  unless  the.  fact  of  suicide 
or  testimony  tending  to  show  it,  was  in  the  case,  is  as 
incomprehensible  to  me  as  ordering  a  verdict  seems  to  have 
been  to  them,  for  under  no  conceivable  circumstances  was 
it  pertinent  unless  the  man  died  by  his  own  hand.  Unless 
the  fact  of  suicide  was  in,  the  only  charitable  explanation  to  be 
given  the  conduct  of  every  one  connected  with  the  trial  is,  that 
the  evidence  upon,  and  the  discussion  connected  with  the  ques- 
tion of  insanity  of  the  assured,  had  so  upset  the  minds  of  both 
court  and  counsel,  that  for  the  time  being  they  were  afflicted 
with  the  same  disease.  Giving  the  exceptions  the  construction 
that  I  do,  is  the  only  way  you  can  consistently  account  for  the 
conduct  of  the  counsel,  or  the  action  of  the  court. 

I  would  affirm  the  judgment. 
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CATHERINE    FOSTER'S   Fxrs.  v.   DELIA    S.   DICKER- 
SON,  et  al. 

WiU.  Legatee  a  competent  witness.  Mental  capacity.  Expert 
evidence.  Objection  to  form  of  question.  Leading  ques- 
tion. Undue  influence.  Hypothetical  question.  Error  not 
prejudicial.  Instructions  to  jury.  Subsequent  declarations 
of  testator.     Request  to  charge. 

1.  A  legatee  is  a  competent  witness  to  the  capacity  of  the  testator. 

2.  For  the  purpose  of  proving  want  of  mental  capacity  the  contestants  in- 

troduced evidence  tending  to  show  that  the  testatrix  had  many  insane 
delusions,  and  that  among  other  things  she  continually  accused  her 
husband  of  improper  conduct  with  other  women.  iTeZd,  that  the 
proponents  might  show  in  rebuttal  what  the  conduct  and  reputation 
of  the  husband  in  this  respect  was,  so  far  as  it  was  known  to  the 
testatrix. 

8.  A  witness,  not  an  expert,  may  give  an  opinion  as  to  the  insanity  of  a  per- 
son, based  upon  conversations  or  dealings  had  with  that  person  ;  and 
that  such  conversations  or  dealings  have  been  limited  in  extent,  goes 
not  to  the  admissibility,  but  to  the  weight  of  the  evidence. 

4.  An  objection,  which  refers  merely  to  the  form  of  a  question,  must  be 

defined  when  made,  or  it  will  not  be  afterwards  available. 

5.  Where  an  objection  is  pointed  out  in  the  trial  court,  the  excepting  party 

is  confined  to  that  ground  of  exception  in  Supreme  Court. 

6.  A  non-expert  witness,  testifying  from  facts  within  his  own  observation, 

may  give  an  opinion  as  to  the  sanity  of  the  person  whose  capacity  is 
on  trial,  notwithstanding  that  is  the  very  question  for  the  jiuy,  and 
an  expert  witness  may  do  the  same,  although  he  bajses  that  opinion 
upon  facts  testified  to  by  others. 

7.  A  witness,  who  had  had  great  experience  in  nursing  and  caring  for  the 

insane,  having  testified  that  she  had  seen  and  conversed  with  the  in- 
testate for  an  hour  at  a  time  on  two  or  three  different  occasions,  and 
that  there  was  nothing  in  her  manner  to  indicate  impairment  of  mind, 
may  be  further  asked  the  qustion,  "Do  you  think  you  could  have  seen 
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and  conversed  with  Mrs.  Foster  an  hour  and  a  half  as  you  conversed 
with  her,  and  not  have  discovered  any  insanity  if  any  existed  in  her?** 
as  agcdnst  the  objection  of  the  contestants  that  it  was  leading  and 
that  the  proper  foundation  had  not  been  laid  for  it. 

8.  Where  witnesses  testify  that  they,  from  their  conversations  with  the  in- 

testate regarded  her  as  insane,  they  may  be  asked  upon  cross-exami- 
nation what  the  statements  upon  which  they  base  their  opinions 
were. 

9.  A  witness  for  the  proponent  having  testified  that  the  intestate  gave 

a  deposition  before  him  and  that  she  appeared  sane,  it  is  not  compe- 
tent for  the  contestants  to  prove  that  other  persons,  the  while  inmates 
of  an  insane  asylum,  have  given  intelligent  depositions  and  been  per- 
mitted to  testify  in  court. 

10.  A  former  attorney  testified  that  from  his  transactions  with  the  testa- 

trix he  considered  her  insane  and  that  one  of  these  transactions  was 
the  drawing  of  a  petition  to  the  Probate  Court  which  was  at  the  time 
read  to  her.    Heldy  that  the  petition  was  admissible. 

11.  For  the  purpose  of  showing  the  feelings  of  the  testatrix  towards  her 

relatives,  and  as  bearing,  therefore,  upon  the  question  of  undue  in- 
fluence, letters  written  by  the  testatrix,  and  those  written  by  her 
relatives,  the  contents  of  which  must  have  been  known  to  her  are 
admissible. 

12.  The  writer  of  such  a  letter  may  explain  the  circumstances  under  which 

it  was  written,  and  the  meaning  which  she  intended  to  convey. 

18.  A  judgment  will  not  be  reversed  for  error  in  the  admission  of  testi- 
mony, unless  the  exceptions  affirmatively  show  that  the  testimony 
**  in  the  then  present  aspect  of  the  case  "  was  inadmissible. 

14.  The  proponents  are  not  confined  to  the  same  hypothetical  questions 

which  the  contestants  have  propounded  to  their  expert  witnesses. 

15.  The  contestants  propounded  a  certain  h3rpothetical  question  to  their 

expert  witness.  The  proponents  introduced  an  expert,  who  also  had 
an  intimate  personal  acquaintance  with  the  testatrix.  After  having 
testified  fully  as  to  his  knowledge  of  her,  he  was  asked  to  give  an 
opinion  of  her  sanity,  assuming  that  the  facts  stated  in  the  hyxx>- 
thetical  question  of  the  contestants  were  true  and  combining  those 
with  his  own  knowledge  of  the  testatrix.  Held,  that  by  his  **  own 
knowledge"  must  be  intended  the  facts  which  he  had  already  re- 
cited, and  that  so  understood  the  question  was  admissible. 

16.  An  expert  may  be  asked  to  base  an  opinion  upon  the  testimony  of  a 


OCTOBER,  1891.  236 

Catherine  Foster's  Exrs.  v.  Delia  S.  Dickerson,  et  al. 

witness  to  which  he  has  listened,  assuming  that  testim(Miy  to  be 
true. 

17.  The  excepting  party  cannot  claim  that  as  error  which  he  insisted 

should  be  done  in  the  court  below. 

18.  Judgment  will  not  be  reversed  for  an  error  beneficial  to  the  excepting 

party. 

19.  The  parties  having  stipulated  that  the  stenographic  minutes  of  testi- 

mony taken  on  the  trial  of  this  cause  before  the  Probate  Court  might 
be  used  in  the  County  Court,  if  a  witness  was  "tinable  to  attend 
court  by  reason  of  sickness,"  the  fact  that  a  witness  had  been  in  at- 
tendance on  County  Court  and  had  there  testified,  does  not  prevent 
the  use  of  his  testimony  taken  in  the  Probate  Court,  if  the  witness  is 
unable  to  attend  court  when  that  testimony  first  becomes  pertinent. 

20.  The  action  of  the  County  Court  in  construing  a  stipulation  between 

counsel  will  not  be  revised  by  the  Supreme  Court,  if  the  stipulation 
is  susceptible  of  the  construction  put  upon  it  by  the  court  below. 

21.  Held,  that  the  court  did  not  in  effect  instruct  the  jury  that  the  testi- 

mony of  a  subscribing  witness  as  to  the  capacity  of  the  testative  was 
to  be  given  any  greater  weight  than  that  of  other  witnesses  having 
the  same  means  of  knowledge. 

22.  Heldy  that  the  court  correctly  instructed  the  jury  as  ta  the  bearing  of 

the  subsequent  declarations  of  the  testatrix,  upon  the  issues  of  testa- 
mentary capacity  and  undue  influence. 

23.  It  is  a  sufficient  compliance  with  a  request  to  charge  to  read  it  to  the 

jury  and  tell  them  that  it  embodies  good  law. 

24.  In  order  to  set  aside  a  will  for  undue  influence  it  must  appear  that  the 

influence  was  exerted  upon  the  very  act  of  making  the  will. 

25.  And  the  influence  must  proceed  to  that  extent  that  the  free  agency 

and  independence  of  the  testator  is  overcome,  and  he  is  constrained 
to  do  what  is  really  against  his  will. 

26.  The  court  was  not  bound  to  tell  the  jury  how  much  evidence  would 

sustain  a  verdict  upon  the  ground  of  undue  influence. 

This  was  an  appeal  from  an  order  of  the  Probate  Court  for 
the  District  of  Franklin,  admitting  to  probate  an  instrument 
purporting  to  be  the  last  will  and  testament  of  Catherine  A. 
Foster.  The  contestants  plead  :  First,  that  the  paper  was  not 
the  last  will  and  testament  of  the  said  Catherine  A.  Foster. 
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Second,  that  the  testatrix  did  not  have  sufficient  mental  capacity 
to  make  a  will.  Third,  that  the  instrument  was  procured  by 
undue  influence  and  fraud.  Trial  by  jury  at  the  April  term^ 
1888,  Franklin  county,  Veazey,  J.,  presiding.  Verdict  for  the 
proponents.     The  contestants  except. 

The  letters  referred  to  in  the  opinion  were  letters  whicl^ 
passed  between  the  legatees  under  the  will,  and  the  contestants 
at  the  time  of  the  confinement  of  the  testatrix  in  the  insane 
asylum,  and  liad  reference  to  her  confinement  there  and  final 
cure  and  release. 

The  stipulation  referred  to  in  point  XV  of  the  opinion  was 
as  follows : 

"  Whereas  at  the  trial  of  the  above  entitled  cause  before 
the  Probate  Court  for  the  District  of  Franklin  the  testimony  of 
witnesses  produced  before  said  Probate  Court  and  taken  to  be 
used  before  said  Probate  Court,  was  written  down  in  full  by 
John  H.  Mimms  for  the  use  of  said  Probate  Court  and  said  copy 
is  now  in  the  hands  of  said  Probate  Court. 

Now  it  is  agreed  in  the  above  entitled  cause  that  the  testi- 
mony so  taktjn  and  used  before  said  Probate  Court  of  witnesses 
that  may  be  deceased,  or  unable  to  attend  court  by  reason  of 
sickness  or  accident,  or  absent  from  this  State,  at  the  time  said 
cause  is  tried  in  said  Franklin  County  Court,  may  be  read  from 
said  copy  in  the  hands  of  the  Probate  Court,  to  the  same  extent 
that  such  witnesses  might  testify  by  laws  and  rules  governing 
the  admission  and  rejection  of  evidence,  if  present  in  court  at 
the  time  of  trial  and  offered  as  witnesses  in  said  cause.  Pro- 
vided however  that  the  testimony  of  the  following  witnesses 
used  before  said  Probate  Court  ie  excepted  from  this  agreement, 
viz :     The  three  attesting  witnesses  to  the  will  in  question. 

Persons  absent  from  the  State  at  the  time  of  trial,  referred 
to  in  the  foregoing  agreement  shall  include  persons  residing  out 
of  the  State  and  who  are  not  in  the  State  at  the  time  oi  the 
trial. 

It  is  further  stipulated  that  the  witness  Mrs.  French  of  Ben- 
nington at  the  option  of  the  proponents  shall  be  considered  un- 
able to  attend  by  reason  of  sickness  under  this  agreement." 

The  remaining  facts  sufficiently  appear  in  the  opinion. 
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Wilson  <Jb  Holly  for  the  contestants. 

Mrs.  Hayes,  being  a  legatee  under  the  will,  was  disqualified 
A3  a  witness.  The  will  if  sustained,  transfjBrs  the  property  in 
question  to  her.  It  is,  therefore,  in  essense  a  contract  one  party 
to  which  id  dead  ;  hence  the  living  party  cannot  testify.  R.  L. 
^.  1001,  1002, 1003  ;  Davis,  Admr,  v.  Windsor  Samngs  Bank^ 
48  Vt.  532;  Crocker,  Exr.  v.  Chase,  57  Vt  413;  Pember  v.  Cong- 
don,  55  Vt.  58 ;  Barnes  v.  Dow,  59  Vt.  530  ;  farmers  Ins,  Co, 
V.  Wells,  53  Vt.  14 ;  1  Greenl.  Ev.  s.  329  ;  Zone,  Exr,  v.  Lane, 
95  N.  Y.  494;  Id.  516 ;  Wade  v.  Pvlcifer,  54  Vt.  46 ;  Booney 
V.  Mhwr,  56  Vt.  527 ;  Moore  v.  Taylor,  44  N.  H.  370,  375  ; 
Chandler  v.  Davis,  47  N.  H.  462,  464;  Welch  v.  Adams,  1  N. 
E.  Rep.  59  ;  56  Am.  Rep.  521. 

The  letters  were  inadmissible,  being  simply  the  declarations 
of  third  parties.     Edson  v.   Pawlet,  22  Vt.   289 ;  Baird  and 
Wife  V.  Fletcher,  50  Yt.  603 ;  State  v.  Tatro,  50  Vt.  483  ;  Boss 
V.  White,  6U   Vt. ;    1  Greenl.  Ev.   ss.  123,  124;  EUis  v.    Cleve- 
land, 55  Vt.  358  ;  Stevens  v.  Joyal,  48  Vt.  291. 

Goodridge,  who  was  permitted  to  give  an  opinion  as  to  the 
sanity  of  the  testatrix,  was  not  an  expert  witness,  and  had  only 
£een  her  briefly  upon  two  occasions.  He  did  not  disclose  a  suf- 
ficient acquaintance  with  her  to  make  his  testimony  competent. 
Hathaway  v.  Nat.  Life  Ins,  Co,,  48  Vt.  335 ;  Crane  v.  Crane, 
38  Vt  15  ;  Clapp  v.  Fullerton,  34  N.  Y.  190;  Beed  v.  People, 
42  N.  Y.  270. 

It  was  improper  to  allow  Mrs.  Hayes  to  explain  what  she 
meant  by  her  letter  to  Mr.  Foster.  This  was  the  introduction  of 
parol  evidence  to  vary  a  written  instrument.  Cook  v.  Shearman, 
103  Mass.  21 ;  Selhy  v.  Friedlander,  22  La.  Ann.  381. 

The  question  put  Dr.  Foote,  in  which  he  was  asked  to  couple 
his  own  knowledge  of  the  testatrix  with  the  facts  assumed  in  the 
hypothetical  question  to  Dr.  Draper,  was  inadmissible.  It  is 
never  permissible  to  couple  with  a  hypothetical  question  facts 
that  the  evidence  in  the  case  has  no  tendency  to  prove.    Wetherby 
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V.  Wetherby,  38  Vt.  455 ;  FairchUds  v.  Baseornh,  35  Vt.  398 ; 
Thayer  v.  Davis,  38  Vt  163  ;  Lester  v.  PiiUford,  7  Vt.  158  ; 
Hathaway  v.  Nat  Life  Ins.  Co.^  48  Vt.  335 ;  Thornton  v. 
Thornton,  39  Vt.  122 ;  Louisville  Rd.  Co,  v.  Faldey,  1  West  R. 
878 ;  Best  Ev.  (Morgan  Ed.)  874  and  note  ;  Luning  v.  State,  1 
Chand.  (Wis.)  178 ;  State  v.  Clark,  12  Ired.  151 ;  1  Greenl.  Ev. 
492. 

Nor  is  it  permissible  to  include  in  hypothetical  questions, 
the  opinions  or  conclusions  of  other  witnesses  as  was  done  in  the 
question  to  Dr.  Hamilton.  Wetherhy  v.  Wetherby,  38  Vt.  455  ; 
FairchUds  v.  Bascomh,  35  Vt.  399 ;  Louisville  Rd.  Co,  v.  Faldey, 
1  West.  R.  ( Ind.)  878. 

The  charge  of  the  Court  as  to  the  weight  which  should  be 
given  the  testimony  of  a  subscribing  witness  was  erroneous. 
The  evidence  of  sucli  a  witness  is  entitled,  to  no  greater  consid- 
eration than  that  of  any  other.  Thorfiton  v.  Thornton,  39  Vt. 
157. 

The  declarations  of  the  testatrix  made  subsequent  to  the 
execution  of  the  will,  were  admissible  upon  the  questions  of 
affection  or  prejudice.  Lewis  v.  Mason,  109  Mass.  169 ;  Shailer 
V.  JBumsted,  99  Mass.  126-7 ;  Johnson  v.  Brown,  51  Tex.  66 ; 
Canada's  Appeal,  47  Conn.  450 ;  Heistu  v.  Heistu,  116  Pa.  612 ; 
Abbott,  Trial  Ev.  122,  s.  70. 

The  charge  of  the  court  as  to  the  manner  in  which  and  when 
influence  might  be  proved  was  erroneous.  The  fact  of  undue 
influence  may  be  inferred  from  the  will  itself,  from  the  relations 
of  the  parties,  and  from  proof  of  influence  and  control  in  other 
matters  without  any  direct  evidence  as  to  the  circumstances 
under  which  the  particular  will  was  made.  Baylies  v.  Spauld- 
ing,  1  X.  E.  R.  914 ;  Saunder's  Appeal,  54  Conn.  108. 

Ballard  cfe  Burleson,  Farrington  &  Post,  and  J,  Noble 
Hayes,  for  the  proponents. 

The  legatee,  Mrs.  Hayes,  was  a  competent  witness.     In  no 
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sense  can  a  will  be  construed  as  a  contract,  to  which  the  legatees 
upon  the  one  part,  and  tlie  testator  upon  the  otlier  are  parties. 
Garviuj  Admr.  v.  WiUiams,  50  Mo.  212 ;  Oamache  v.  Oamfs^ 
52  Mo.  287 ;  Stevens  v.  Joyal^  48  Vt.  295 ;  Wyman  et  al.  v.  Syms, 
10  Allen  153 ;  Shailer  v.  JBumsted,  99  Mass.  112 ;  Dikes  v. 
McUahi,  6  Mo.  171 ;  Entwhisile  v.  Feighner^  60  Mo.  214 ; 
Milteriberg  v.  MUtenherg^  78  Mo.  27 ;  Lamb  v.  Lamh^  2  West 
Rep.  698;  Flood  y.  Pragof,  79  Ky.  608;  Mower's  Appeal, 
48  Mich.  442 ;  Nash  v.  Reed,  46  Me.  230 ;  Bird  v.  Jones,  37 
Ark.  195 ;  Bromemam  v.  Browning,  31  Ark.  364 ;  Pui^ies  v. 
OHh,  88  N.  Y.  477  ;  Cole  v.  Denri,  3  Hun.  610. 

The  ruling  of  the  court  that  the  witness  Goodridge  had 
sufficient  acquaintance  with  Mrs.  Foster  to  express  an  opinion  as 
to  her  sanity  or  insanity,  cannot  be  revised  in  this  court.  Ran- 
dolph V.  Woodstock,  35  Vt.  291-94-96. 

The  question  put  Alice  Mack  was  a  proper  one.  She  was 
offered  as  an  expert,  and  it  was  solely  within  the  discretion  of 
the  County  Court,  to  say  whether  she  had  qualified  as  such.     If 

* 

the  question  was  leading,  the  court  might  allow  it  to  be  asked  in 
its  discretion.  Cavendish  v.  Troy,  41  Vt.  99,  108 ;  State  v 
Phin,  48  Vt.  366-77. 

Mrs.  Hayes  was  properly  allowed  to  explain  what  she  meant 
by  her  letter.  This  did  not  vary  the  terms  of  the  written  instru- 
ment, but  simply  showed  what  meaning  was  to  be  put  upon  those 
terms.  Bracket  et  al,  v.  Wait  cfe  Moulton,  6  Vt.  411,  425 ; 
Nm/es  V.  Canfield,  27  Vt.  79 ;  1  Greenl.  Ev.  ss.  288,  288a. 

It  was  permissible  to  show  that  the  conduct  and  reputation 
of  the  husband  of  the  testatrix  as  to  his  relations  with  other 
women,  were  such  as  the  testatrix  accused  him  of.  This  testi- 
mony showed  that  these  accusations  were  not  insane  hallucina- 
tions, but  based  upon  facts.  Bank  of  Middlebury  v.  Rutland, 
33  Vt.  414,  430 ;  Richardson  v.  Hiichink,  28  Vt.  757  ;  Hardv. 
Brovm,  18  Vt.  87 ;  Lee  v.  KiUmm,  3  Gray  594 ;  BarUett  v. 
Decreet,  4  Gray  113 ;  Carpenter  v.  Leonard,  3  Allen  32  ; 
Whitcher  v.  Shattuck,  3  Allen  319. 
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There  was  no  error  in  the  hypothetical  question  put  by  the 
proponents.  The  proponents  were  not  confined  to  the  same  hy- 
pothetical question  which  had  been  asked  by  the  contestants. 
They  might  require  from  tlieir  expert  witnesses  an  opinion  upon 
the  assumption  that  the  facts  testified  to  by  one  or  more  witness- 
es were  true  so  long  as  those  facts  were  not  conflicting.  Gates 
V.  Fletcher^  67  Wis.  504-7  ;  Wetherbee,  Eocr,  v.  Wetherhee^  38 
Vt.  454;  Johnson  Y,  Central  Vt  Rd.  Co.^  56  Vt.  708;  Meeker 
V.  Meeker^  74  Iowa,  852-4-7. 

The  charge  upon  the  question  of  undue  influence  and  the 
manner  in  which  that  could  be  proved,  was  correct.  Trurnhvil 
et  al,  V.  onions,  2  Gab.  (N.  Y.)  117,  136;  Taylor  v.  Kdley,  31 
Ala.  59,  70  ;  Hall  v.  Hall,  58  Ala.  131-4. 

The  letters  introduced  in  evidence,  accompanied  by  proof 
that  the  testatrix  knew  their  contents,  were  competent  as  bearing 
upon  the  question  of  undue  influence,  in  that  they  showed  the 
relations  between  the  testatrix  and  the  legatees  and  contestants, 
and  what  the  feelings  of  the  testatrix  probably  would  be. 
Greenl.  Ev.  s.  101 ;  Wheeler  v.  Anderson,  3'Hagg.  C.  CI.  574, 
608 ;  Wrighl  v.  Tathani,  1  Ad.  &  El.  3 ;  7  Ad.  &  El.  313  ;  s. 
C.  4  Bing.,  K  C.  489  ;  Waterman  v.  Whitney,  11  N.  Y.  164; 
Shouler  Wills,  s.  193  ;  Siitton  v.  Sutton,  5  Harr.  459  ;  CoMch  v. 
Cmich,  7  Ala.  519. 

The  subscribing  witnesses  to  a  will  are  competent  to  express 

■ 

an  opinion  as  to  the  mental  capacity  of  the  testator  without  proof 
of  any  special  acquaintance  with  him.  The  mere  fact  that  they 
act  in  tliat  capacity,  qualifies  them  to  express  an  opinion  for 
whatever  under  the  circumstances  it  may  be  worth.  Williams 
v.  Z^,  47  Md.  159  ;  Van  Huss  v.  Ramhvlt,  42  Tenn.  139; 
Needham  v.  Ide,  5  Peck,  510 ;  Gibson  v.  Gibson,  9  Yerger, 
329 ;  Brooke  v.  Townsend,  7  Gill.  10 ;  Ked.  Am.  Cas.  Wills,  89; 
Thornton  v.  Thornton,  39  Vt.  122. 

It  was  proper  for  Dr.  Foote  to  testify  as  to  his  action  in  ref- 
erence to  the  release  of  the  testatrix  from  the  insane  asylum,  and 
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that  he  interested  himself  in  that  matter  by  the  request  of  Mrs. 
Hayes,  this  fact  being  known  to  the  testatrix.  Batemom  v.  Bai- 
Uy,  5  T.  R.  512 ;  Greenl.  Ev.  108 ;  H%a  v.  Morih,  34  Vt.  604. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  This  is  an  appeal  from  a  judgment  ad- 
mitting to  probate  an  instrument  purporting  to  be  the  last  will 
and  testament  of  Catherine  A.  Foster. 

The  contestants  are  the  heirs  at  law  of  the  testatrix,  and  op- 
pose the  allowance  of  such  instrument  on  the  ground  of  want  of 
mental  capacity  in  the  testatrix  to  make  a  will,  and  that  the  in- 
strument was  procured  by  undue  influence  and  fraud. 

1.  Mrs.  Julia  Hayes,  one  of  the  legatees  under  the  will, 
subject  to  the  contestants'  exception,  was  admitted  as  a  ^vitne8s 
on  behalf  of  the  proponents  and  was  allowed  to  testify  upon  all 
the  material  issues  in  the  case.  The  evidence  of  the  contestants 
tended  to  show  that  this  witness  was  one  of  the  parties  who  ex- 
ercised an  undue  influence  over  the  testatrix,  if  any  was  exer- 
cised, in  the  production  of  the  instrument  admitted  to  probate, 
and  they  insist  that  she  is  a  party  to  this  issue  raised  by  the 
pleadings  and  on  trial,  especially  as  she  is  a  beneficiary  under 
this  instrument,  and  that  the  deceased  testatrix  is  the  other  party 
thereto,  and  that  consequently  Mrs.  Hayes  is  not  a  competent 
witness  by  reason  of  the  provisions  of  E.  L.  ss.  1002,  1003. 
This  is  not  a  case  "  where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on  trial  is  dead."  There  was 
no  cause  of  action  until  the  death  of  the  testatrix.  The  testa- 
trix by  her  legal  representatives  is  not  a  party  to  these  proceed- 
ings or  in  any  way  interested  therein,  directly  or  indirectly.  The 
controversy  is  between  living  parties,  who,  on  the  one  side,  are 
the  legatees  under  the  will,  represented  by  the  proponents,  and 
on  the  other  side,  are  the  heirs  at  law  of  the  testatrix.  The 
former  claim  to  take  the  estate  under  the  will,  and  the  latter  un- 
der the  statute  regulating  the  descent  of  estates,  insisting  that 

16 
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the  alleged  will  is  a  nullity.  The  act  of  the  testatrix  in  making 
the  alleged  will  is  only  the  subject  matter  of  the  investigation. 
The  proceedings  to  have  the  will  admitted  to  probate  are  in  the 
nature  of  proceedings  in  rem  and  establish  the  relation  of  all 
parties  to  the  corpus  of  the  estate.  The  gist  of  the  action  is  not 
•changed  by  the  fact  that  the  trial  may  indirectly  involve  a  de- 
termination of  the  relatioiis  of  the  witness  to  the  testatrix.  "  The 
probate  of  a  will  establishes  its  stai/us ;  and  the  status  thus 
•established  adheres  to  the  will  ^  as  a  fixture,  and  the  judgment  or 
decree  in  the  premises  unless  avoided  in  some  mode  prescribed 
by  law,  binds  and  concludes  the  whole  world.' "  Freeman  on 
Judgments  s.  608. 

Neither  the  creditors  nor  the  debtors  of  an  alleged  testatrix 
are  affected  by  the  allowance  or  disallowance  of  an  instrument 
claimed  to  be  her  will.  Their  rights  and  liabilities  remain  the 
same  in  either  event. 

In  Stevens  v.  Joyal^  48  Vt.  291,  which  was  ah  appeal  from 
the  decree  of  the  Probate  Court  decreeing  the  entire  estate  of 
Joseph  E.  Joyal  to  the  defendant  as  his  lawful  widow,  it  w^as 
held  that  the  widow  was  a  competent  witness  to  establish  the 
fact  of  her  marriage  with  her  alleged  husband.  The  same  objec- 
tion to  her  competency  as  a  witness  was  raised  in  that  case  that 
is  urged  in.  this.  It  was  necessary  to  establish  her  marriage  to 
entitle  her  to  take  the  estate  as  widow.  The  question  there  de- 
<5ided  is  identical  in  principal  with  the  question  under  considera- 
tion. Adhering  to  the  rule  laid  down  in  that  case,  we  hold  that 
Mrs.  Hayes  was  a  competent  witness. 

2.  Under  their  plea  of  want  of  mental  capacity  to  make  a 
will,  the  contestants  introduced  evidence  tending  to  show  that 
prior  to  the  execution  of  the  alleged  will,  the  testatrix  was  sub- 
ject to  insane  manifestations  as  to  her  dress,  and  in  her  conversa- 
tion, statements,  acts  and  conduct,  and  especially  in  regard  to  her 
husband,  by  accusing  him  of  improper  intimacy  with  other  women 
and  of  cruel  treatment  of  her  by  abusive  language  and  by  strik- 
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ing  and  beating  her,  and  that  these  accusations  were  not  based 
upon  fact  or  reason,  bnt  were  insane  delusions  ;  that  this  insanity 
was  progressive  in  its  character  until  the  forepart  of  January, 
1876,  when  she  was  confined  in  an  insane  asylum  at  Brattleboro, 
where  she  remained  until  Feb.  12,  1876,  when  she  was  released, 
improved,  and  returned  to  her  home,  but  that  she  continued  in- 
sane to  the  time  of  her  decease.  On  the  other  hand,  the  evidence 
of  the  proponents  tended  to  show  that  from  a  child  Mrs.  Foster 
had  been  of  a  nervous  temperament  and  had  always  been  peculiar 
and  eccentric  in  her  character  and  conduct ;  thai  her  peculiari- 
ties and  eccentricities  continued  the  same  in  their  manifestations 
until  the  time  of  her  decease,  except  in  the  fall  and  winter  of 
1875,  when  she  was  attacked  with  erysipelas,  and  while  suffer- 
ing from  this  disease  she  was  more  or  less  in  an  excited  condition 
mentally,  which  was  increased  by  the  presence  of  her  husband 
against  whom  she  continued  to  make  charges  as  before  stated, 
and  while  in  this  condition  she  was  sent  to  the  asylum ;  that  she 
was  not  then  and  never  was  insane,  but  that  she  was  in  an  excited 
and  delirious  condition,  which  was  temporary,  and  that  after  she 
returned  to  her  home,  she  was  sane  and  of  sound  and  disposing 
mind  to  the  time  of  her  decease.  To  rebut  the  testimony  of  the 
contestants  tending  to  show  that  the  testatrix'  views  of  her  hus- 
band's treatment  of  her,  and  his  conduct  toward  her  and  other 
women,  were  insane  delusions,  it  was  competent  for  the  pro- 
ponents to  show  acts  of  ill  treatment  by  the  husband,  and  his 
conduct,  reputation  and  character  with  reference  to  other  women, 
so  far  as  such  conduct,  reputation  and  character  were  known  to  the 
testatrix.  If  she  had  reasonable  grounds  for  her  charges  against 
him,  resting  on  facts  or  his  reputation  known  to  her,  her  charges 
in  these  respects  would  not  indicate  that  she  was  insane,  or  that 
the  views  she  held  or  the  charges  she  made  had  their  origin  in 
and  were  the  delusions  of  a  diseased  mind.  Hence  on  the  issue 
thus  raised  by  the  contestants,  all  the  testimony  of  the  proponents 
excepted  to  by  the  contestants,  tending  to  show  her  husband's  ill 
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treatment,  his  improper  conduct  with  other  women,  and  his  repu- 
tation in  that  respect  in  the  community,  which  were  known  to 
her,  was  admissible. 

The  testimony  of  Dr.  George  Dunsmore,  that  soon  after  Mr. 
Foster's  return  from  Europe,  he  treated  him  for  a  venereal  dis- 
ease, and  the  testimony  of  Mrs.  Swett  that  Mrs.  Foster  informed 
her  that  Mr.  Foster  had  a  disease  of  a  private  nature  that  he  con- 
tracted in  Europe,  bore  directly  upon  this  issue  raised  by  the 
contestants,  and  was  clearly  admissible. 

None  of  the  contestants'  exceptions  to  this  class  of  testimony 
are  well  taken.  To  sustain  them  would  preclude  the  proponents 
from  rebutting  an  issue  raised  by  the  evidence  of  the  contestants. 

3.  It  is  well  settled  in  this  State  that  the  opinion  of  a 
witness  not  an  expert,  upon  the  question  of  sanity  or  insanity,  is 
admissible,  when  based  upon  conversations  or  dealings  which  he 
has  had  with  the  person  whose  sanity  of  mind  is  in  question,  or 
upon  the  appearance  of  such  person,  or  upon  any  otlier  fact  bear- 
ing upon  his  mental  condition,  within  the  witnesses's  own  knowl- 
edge and  observation,  he  having  first  testified  to  such  conversa- 
tions, dealings,  appearance  or  other  observed  facts,  as  the  basis  of 
his  opinion.  Lester  v.  Piitsford^  7  Vt.  158  ;  Morse  v.  Craw- 
ford^ 17  Vt.  499  ;  Cram  v.  Cram^  33  Vt.,  15 ;  Hathaway  v. 
Nat,  Life  Ins.  Co.,  48  Vt.  335 ;  State  v.  ffayden,  51  Vt.  296; 
Chickering  v.  Brooks,  61  Vt.  554 ;  In  re  Henry  Blood's  Will, 
62  Vt.  364.  Such  witness  cannot  be  precluded  from  giving  his 
opinion  because  the  conversations,  dealings  or  other  observed 
facts,  were  of  a  limited  rather  than  of  an  extended  character, 
nor  because  he  is  unable  to  give  the  conversation,  but  can  only 
state  the  manner  in  which  the  party  conversed.  Cram  v.  Cram, 
supra.  It  is  for  the  jury  to  say  what  credit  and  weight  are  to 
be  given  to  the  opinion  of  such  a  witness  in  view  of  the  extent 
and  character  of  the  conversations,  dealings  or  other  observed 
facts  to  which  he  has  testified,  as  well  as  his  character  and  intel- 
aligence  and  apparent  interest  or  want  of  interest  in  the  event  of 
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the  litigation.  This  rule  disposes  of  the  exceptions  taken  by  the 
contestants  to  the  admission  of  the  opinion  of  this  class  of  wit- 
nesses on  the  ground  that  the  conversations,  dealings  or  observa- 
tion, constituting  their  knowledge  of  the  testatrix,  were  too 
limited  to  render  their  opinion  as  to  her  sanity  admissible^ 

It  is  contended  that  the  form  of  the  question  to  this  class  of 
witnesses  in  several  cases,  and  in  some  instances  to  expert  wit- 
nesses, was  objectionable  in  that  is  called  for  the  opinion  of  the 
witnesses  in  regard  to  the  sanity  or  insanity  of  the  testatrix,  thus 
calling  upon  them  to  take  the  place  of  the  jury,  and  determine 
the  issue  on  trial  in  giving  their  opinion.  The  objection  to  these 
questions  was  general  and  did  not  call  the  attention  of  the  court 
to  the  form  of  the  question  in  this  respect.  When  the  subject 
matter  of  the  inquiry  is  admissible,  and  only  the  form  of  the  in- 
quiry is  objectionable,  the  objection  must  be  so  framed  as  to  call 
the  attention  of  the  court  directly  to  the  precise  defect  in  the 
form  of  the  inquiry,  otherwise  such  objection  cannot  avail  the 
excepting  party.  Hence,  if  the  questions  were  improper  in  the 
respect  claimed,  this  objection  cannot  now  avail  the  contestants. 

However,  when  the  question  in  issue  is  that  of  sanity  or  in- 
sanity, it  is  proper  to  ask  a  non-expert  witness  to  give  his  opinion 
as  to  the  person's  sanity  or  insanity,  based  upon  the  facts  con- 
cerning which  he  has  testified.  There  is  no  difference  in  the  rule 
permitting  an  expert  or  a  non-expert  witness  to  give  his  opinion 
in  a  case  of  this  kind,  except  that  the  former  is  allowed  to  give 
his  opinion  upon  facts  testified  to  by  other  witnesses 
and  which  are  assumed  to  be  true,  while  the  latter  is  limited  to 
giving  his  opinion  based  upon  the  facts  to  which  he  has  himself 
deposed.  In  neither  case  is  the  opinion  evidence  unless  the  jury 
find  the  facts  proven,  upon  which  it  is  based ;  if  such  facts  are 
found,  then  such  opinion  is  a  fact  for  tlie  jury  to  consider  in 
connection  with  the  other  evidence,  and  the  weight  to  be  given  it 
in  the  case  of  a  non-expert  witness  is  to  be  determined  as  above 
suggested,  while  in  the  case  of  the  expert  witness,  its   weight 
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must  depend  very  largely  upon  his  character,  disinterestedness, 
intelligence,  professional  learning  and  skill.  In  Jffcuhaway  v. 
National  Life  Ins.  Co.  and  State  v.  Hayden^  svpra^  questions  of 
the  character  objected  to  were  permitted  to  be  put  to  expert  and 
non-expert  witnesses,  against  the  objection  of  the  defendant,  and 
this  Court  held  that  it  was  not  error  for  the  witness  to  state  his 
opinion  as  to  the  sanity  or  insanity  of  the  party,  although  that 
was  the  very  question  to  be  determined  by  the  jury. 

The  attesting  witness,  Henry  S.  Goodrich,  was  asked  by 
proponents  this  question  :  "  Give  your  opinion  as  to  her  capacity 
to  make  a  disposition  of  her  property  which  she  ( meaning  Mrs. 
Foster )  does  make  by  this  will."  It  is  not  necessary  to  decide 
whether  this  question  was  admissible.  The  contestants  objected 
to  it  "  only  on  the  ground  that  the  witness  had  not  seen  her 
sufficiently  to  be  able  to  judge."  Where  the  objection  is  thus 
pointed  out  and  stated  in  the  exceptions,  the  excepting  party  is 
confined  in  this  Court  to  the  precise  objection  passed  upon  by 
the  trial  Court.  BariUtt  v.  Cahot^  54  Vt.  242.  There  was  no 
error  in  overruling  this  objection.  We  have  carefully  examined 
each  of  the  numerous  exceptions  taken  to  this  class  of  testimony 
by  the  contestants,  and  for  the  reasons  stated,  none  of  them  are 
sustained. 

4.  The  witness,  Alice  Mack,  was  shown  to  have  been  a 
nurse  of  the  insane  for  many  years,  and  to  have  had  an  extended 
experience  in  nursing  the  insane  in  private  houses  and  in  large 
institutions  for  the  treatment  of  such  patients  in  New  York. 
She  testified  that  she  had  seen  and  conversed  with  Mrs.  Foster 
for  an  hour  or  two  at  a  time  on  three  difl[erent  occasions,  and 
that  there  was  nothing  in  her  manner  to  indicate  impairment  of 
the  mind.  She  was  then  asked  this  question :  "  Do  you  think 
you  could  have  sat  and  conversed  with  Mi's.  Foster  an  hour  and 
a  half  as  you  conversed  with  her,  and  not  have  discovered  any 
insanity,  if  any  existed  in  her?"  The  contestants  objected  to 
this  question  on  two  grounds ;  first,  that  no  foundation  had  been 
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laid  "for  showing  an  answer  to  the  question,"  and  secondly,  for 
the  reason  that  it  was  leading.  This  exception  cannot  be  sus- 
tained on  either  ground.  The  question  was  not  leading.  It  did 
not  indicate  the  answer  desired.  The  Court  might  well  have 
found  that  this  witness  was  qualified  to  testify  as  an  expert. 
Mason  v.  FvUer^  45  Vt.  29.  The  exceptions  do  •not  show 
whether  the  Court  so  found  or  not.  If  necessary  to  uphold  the 
ruling  of  the  court  below,  this  Court  would  presume  such  find- 
ing. Upon  the  principles  already  announced,  the  question 
objected  to  was  proper  to  be  put  to  her  as  a  non-expert  witness 
after  she  had  testified  as  stated.  The  objection  was  not  to  the 
form  of  the  question  in  thus  calling  for  her  opinion  as  to  the 
sanity  or  insanity  of  the  testatrix.  As  already  stated,  the  con- 
testants are  confined  to  the  precise  objection  passed  upon  by  the 
conrt  below. 

5.  The  testimony  of  the  witness,  Mrs.  Cora  Wood,  as  to 
the  effect  of  the  presence  of  Mr.  Foster  upon  the  testatrix  when 
he  came  into  the  room  where  she  was  and  what  the  testatrix  then 
said  in  his  presence,  was  properly  admitted  as  a  part  of  the  res 
gestae. 

6.  Mrs.  Eunice  Catlin,  a  witness  called  by  the  contestants, 
testified  in  her  examination-in-chief  that  she  should  call  the  tes- 
tatrix insane  many  times,  when  she  was  unwell  and  when  excited, 
basing  this  opinion  in  part  upon  what  the  testatrix  said  about  her 
husband.  It  was  not  error  on  cross-examination  to  permit  the 
witness  to  state  what  the  complaint  of  the  testatrix  against  her 
husband  was,  which  the  witness  considered  in  forming  her  opin- 
ion that  the  testatrix  was  insane.  It  was  the  right  of  the  pro- 
ponents to  have  the  jury  fully  know  all  the  facts,  so  far  as  she 
was  able  to  state  them,  on  which  she  based  her  opinion. 

7.  The  witness,  Merrill  J.  Hill,  was  permitted  to  testify 
that  the  testatrix  appeared  before  him  as  a  Master  in  Chancery 
in  1877,  afew  weeks  after  she  was  released  from  the  asylum,  and 
gave  testimony  in  the  case  of  Hoyt  v.  Dewey ^  which  he  took  in 
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writing,  and  to  state  the  circumstances  under  which  the  witness 
gave  her  testimony,  her  appearance  and  deportment  at  the  time, 
and  to  state  what  questions  were  asked  her  by  counsel  in  that  ease 
and  the  answers  which  sh'e  then  gave  to  those  questions,  for  the 
purpose  of  establishing  a  basis  for  his  opinion  as  to  her  mental 
condition  at  that  time.  After  having  thus  testified,  he  stated  that 
he  saw  nothing  in  the  deposition  or  on  the  occasion  of  giving  it 
that  indicated  the  presence  of  insanity  in  Mrs.  Foster.  This  tes- 
timony was  clearly  admissible  under  the  rule  already  laid  down. 
It  related  to  a  period  of  time  during  which  the  contestants  claim 
that  Mrs.  Foster  was  insane. 

8.  To  rebut  the  testimony  of  Merrill  J.  Hill,  the  contest- 
ants offered  "to  show  that  Governor  Underwood  and  others,  while 
inmates  of  the  asylmn  as  insane  persons,  had  given  intelligent  dep- 
ositions and  had  been  permitted  to  testify  in  Court."  The  Court 
properly  excluded  the  testimony  offered.  It  did  not  relate  di- 
rectly or  indirectly  to  Mrs.  Foster's  condition  at  the  time  she  gave 
her  testimony  before  Mr.  Hill.  It  was  also  open  to  the  objection 
that  it  raised  a  new  and  immaterial  issue  in  the  case.  If  admitted 
it  involved  the  inquiry  into  and  a  controversy  over  the  precise 
mental  condition  of  Governor  Underwood  and  the  other  persons 
referred  to,  at  the  time  they  gave  their  depositions,  and  the  char- 
acter of  the  depositions,  which  might  result  in  establishing  that 
they  were  not  insane  when  they  gave  their  depositions,  or  if  then 
insane,  that  their  insanity  was  of  a  character  entirely  different 
from  the  alleged  insanity  of  Mrs.  Foster.  To  enterjupon  the  trial 
of  such  immaterial  side  issues,  would  divert  the  minds  of  the  jury 
from  the  real  issue  involved,  prolong  the  trial  indefinitely  and 
defeat  rather  than  promote  justice.    Weeks  v.  Lythdon^  54  Vt.  638 

9.  A.  P.  Cross,  a  witness  improved  by  the  contestants, 
testified  that  he  was  the  attorney  of  the  testatrix  for  some  time 
after  her  husband's  death  in  November,  1885. 

After  detailing  the  conversations  and  business  transactions 
which  he  had  with  her  as  lier  attorney  during  that  time,  he  testi- 
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fied  that  in  his  opinion  she  was  not  then  sane.  One  of  the 
transactions  forming  the  basis  of  this  opinion,  was  the  making  by 
him  and  the  signing  by  Mrs.  Foster  of  a  petition  to  the  Probate 
Court  for  an  allowance  to  her  as  widow  from  her  husband's 
estate.  On  cross-examination  Mr,  Cross  stated  that  although  he 
did  not  remember,  he  presumed  he  read  this  petition  to  Mrs. 
Foster;  that  she  and  Mrs.  Hayes  were  in  his  office  when  he  drew 
it,  and  they  had  the  bills  there  with  them  mentioned  in  the 
petition.  Against  the  exception  of  the  contestants,  the  Court 
admitted  this  petition  in  evidence.  It  was  admissible  as  a  part  of 
the  res  gestae  forming  the  basis  of  Mr.  Cross'  opinion  as  to  her 
insanity.  The  proponents  had  a  right  to  have  it  go  to  the  jury 
that  it  might  fully  appear  just  what  the  transaction  was  in  which 
she  was  then  engaged,  as  it  might  modify  the  weight  the  jury 
would  give  to  Mr.  Cross'  opinion  as  to  her  mental  condition  at 
the  time  in  question. 

10.  The  issue  of  undue  influence,  as  well  as  that  of  her 
insanity,  involves  the  mental  condition  of  the  testatrix.  A  per- 
son of  a  weak,  flighty,  vacillating  mind,  may  be  unduly  influenced 
by  what  would  not  in  the  least  move  to.  action  a  strong,  well 
balanced  mind.  Most  of  the  testimony  in  regard  to  the  mental 
condition  of  the  testatrix,  therefore,  also  bore  upon  this  issue. 
The  issue  of  undue  influence  also  involved  the  relations  of  the 
testatrix  with  and  her  feeling  toward  the  contestants  and  those 
who  are  named  as  the  objects  of  her  bounty  in  the  instrument 
proposed  for  probate.  The  fact,  unexplained,  that  she  made  no 
provision  for  her  half  brother,  and  only  to  a  very  limited  extent 
for  her  own  sister,  in  the  proposed  instrument,  would  have  a 
tendency  to  show  that  it  was  the  product  of  undue  influence. 
If,  however,  her  relations  with  and  her  feelings  toward  tlie  objects 
of  her  bounty  were  such  that  the  attempted  disposition  of  her 
property  was  not  unnatural,  the  fact  that  she  thus  passed  over 
near  relatives,  would  not  tend  to  prove  undue  influence.  As 
tending  to  show  her  relations  and  feelings  in  this  behalf,  the 
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fifteen  letters,  all  of  which  had  been  in  her  hands,  under  such 
circumstances  as  to  show  that  she  must  have  known  their  con- 
tentents,  were  admitted.  The  jury  were  carefully  instructed  to 
make  no  other  use  of  them.  For  this  purpose  these  letters  were 
clearly  admissible.  Several  of  them  were  written  during  the 
time  the  testatrix  was  confined  in  the  insane  asylum,  and  disclose 
the  views  and  feelings  which  the  writers  entertained  in  regard 
to  that  confinement.  These  views  and  feelings  were  such  as 
would  be  likely  to  exert  an  abiding  infinence  upon  the  testatrix, 
when  known  to  her.  It  was  her  knowledge  of  their  contents 
which  rendered  them  admissible  in  this  respect. 

The  letters  written  by  the  testatrix  were  admissible,  not  only 
to  show  her  state  of  mind  toward  the  contestants  and  those 
named  as  the  objects  of  her  bounty,  but  also  to  show  her  mental 
condition  and  capacity. 

11.  It  was  not  error  to  allow  Mrs.  Hayes  to  explain  the 
circumstances  under  which  she  wrote  the  letter  introduced  by  the 
contestants  and  the  meaning  which  she  intended  to  convey  by  the 
language  used.  This  is  a  privilege  usually  accorded  to  any  wit- 
ness or  party.  The  purpose  of  allowing  such  explanation,  is  to 
enable  the  jury  to  consider  the  circumstances  from  the  same  stand- 
point as  the  witness.  Brackett  v.  Wait^  6  Vt.  411 ;  Noyes  v. 
CanfieU,  27  Vt.  79 ;  Gifford  v.  Thoma^  Est,  62  Vt.  34.  The 
contestants  eventually  laid  great  stress  upon  the  word  "hallucin- 
ation" as  used  in  this  letter,  and  probably  urged  to  the  jury  that 
it  was  used  by  the  writer  to  charge  Mrs.  Foster  with  being  insane. 
The  fact  that  the  primary  meaning  of  hallucination,  as  defined 
by  Webster  and  Worcester,  is,  "an  error,  a  blunder,  a  mistake,  a 
fallacy,''  brings  the  ruling  of  the  County  Court  permitting  an  ex- 
planation of  the  sense  in  which  the  writer  used  that  word, 
clearly  within  the  rule  stated  in  the  cases  cited. 

12.  Dr.  Greo.  Foote,  a  witness  for  the  proponents,  was  per- 
mitted to  testify  that  he  knew  of  the  fact  that  Mrs.  Foster  was 
confined  in  an  asylum  from  what  Mrs.  Hayes  told  him,  and  that 
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Mrs.  Hayes  requested  him  to  assist  her  and  take  Mrs.  Foster  into 
his  insdtntion  and  remove  her  from  Brattleboro.  All  the  acts  of 
Mrs.  Hayes  in  behalf  of  the  testatrix  so  far  as  known  to  her  were 
admissible  to  enable  the  jury  to  determine  whether  the  disposi- 
tion she  made  of  her  property  in  respect  to  Mrs.  Haj'^es  was 
natural  and  probable,  and  to  rebut  any  inference  of  undue  in- 
fluence on  the  part  of  Mrs.  Hayes.  Her  having  interested  Dr. 
Foote  in  Mrs.  Foster's  belialf  while  the  latter  was  confined  in  the 
asylum,  bore  directly  upon  this  issue.  The  contestants  excepted 
to  the  admission  of  this  testimony  and  now  insist  that  it  was 
error  to  admit  it,  because  the  exceptions  do  not  show  that  the 
facts  stated  by  him  ever  came  to  the  knowledge  of  Mrs.  Foster. 
In  Beard  v.  Mv/rphy^  37  Vt.  99,  Poland,  C.  J.  says :  •'  We 
cannot  manufacture  or  imagine  errors  for  the  purpose  of  correct- 
ing them.  The  party  claiming  that  an  error  has  been  committed 
upon  the  trial  against  his  legal  rights,  must  make  it  appear  afiirm- 
atively  upon  the  record." 

In  BouieUe  v.  Fire  Ins.  Co,,  51  Vt.  4,  it  was  a  material 
qu^tion  whether  defendant's  agent.  Brown,  heard  a  conversation 
between  one  Mills  and  the  agent  of  another  insurance  company, 
had  in  the  plaintiff's  storehouse,  vrhile  Brown  was  outside  of  it. 
Against  the  exception  of  the  defendant,  Mills  was  permitted  to 
testify  to  the  conversation  he  had  with  this  agent  while  in  the 
storehouse.  In  disposing  of  this  exception,  this  Court  by  Koss,  J., 
say :  "It  does  not  appear  from  the  exceptions,  that  Brown  was  so 
far  removed  from  the  witness  at  the  time  of  the  conversation  that 
he  could  not  have  heard  the  same. 

If  the  conversation  was  in  his  hearing  and  so  in  his  presence, 
it  was  admissible.  It  is  incumbent  on  the  excepting  party  to 
show  that  the  evidence  objected  to  was  clearly  inadmissible.  This 
is  not  shown  by  the  exceptions."  In  Ar^mstrong  v.  Noble^  55  Vt. 
428,  which  was  an  action  of  assumpsit  on  a  promissory  note  en- 
dorsed to  plaintiff  when  over  due,  it  was  urged  in  this  Court  that 
the  exceptions  did  not  show  that  certain  evidence  received  was 
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admissible  in  support  of  the  defence  made.  In  the  opinion  de- 
livered by  Ross,  J.,  the  Court  say :  "But  there  may  have  been 
something  in  this  evidence  that  tended  to  connect  this  phase  of 
the  defence  with  the  note.  This  Court  will  not  presume  there 
was  not,  in  order  to  find  error  in  the  action  of  the  Cou^ty  Court 
in  admitting  this  testimony."  In  the  same  case,  the  question  also 
arose  whether  the  wife  of  the  payee  of  the  note  was  a  competent 
witness.  She  was  permitted  to  testify  at  the  trial  below  against 
the  exception  of  the  plaintiff.  Neither  the  facts  nor  the  plead- 
ings showed  that  her  husband  had  any  interest  in  the  event  of 
the  suit,  and  unless  he  was  thus  interested,  she  was  a  competent 
witness.  In  overruling  this  exception,  the  Court  further  said  : 
"As  has  been  frequently  held  and  announced,  error  must  appear 
upon  the  face  of  the  exceptions.  Every  reasonable  intendment 
is  to  be  made  in  favor  of  the  judgment  of  the  County  Court. 
It  is  for  errors  that  appear  upon  the  exceptions,  and  not  for 
errors  that  rest  on  the  assertion  of  counsel,  that  judgments  are 
reversed.  It  is  possible  that  the  payee  of  the  note  is  the  real 
plaintiff.  If  not  the  real  plaintiff,  it  is  possible  that  he  trans- 
ferred it  in  such  a  way  that  he  is  legally  bound  to  make  good  to 
the  plaintiff  whatever  was  apparently  due  upon  the  note  at  the 
time  of  the  transfer.  But  there  is  no  statement  in  the  excep- 
tions  that  either  possibility  is  a  reality.  This  Court  would 
commit  a  grave  error  if  it  should  reverse  a  judgment  of  the 
County  Court  upon  a  conjecture.^^  In  Tenney  v.  Harvey ^  63 
Vt.  520,  the  question  arose  whether  there  was  error  in  admitting 
certain  evidence  against  the  defendant's  exception,  and  the  Court 
say:  "If  this  evidence  was  admissible  under  any  conceivible 
state  of  the  evidence  not  disclosed  by  the  exceptions,  then  there 
was  no  (jrror  in  admitting  it."  Among  the  more  recent  cases  to 
the  same  effect  are.  Clary  v.  WUley^  49  Vt.  55;  Bradley  v. 
Andrews^  51  Vt.  525;  Gibson  v.  Vail^  53  Vt.  476;  Buirnhxim 
V.  Jenness^  54  Vt.  272 ;  Eames  v.  Brattlehoro^  54  Vt.  471; 
Melendy  v.  Spavlding^  54  Vt.  517;    Weeks  v.  Lyndon^  54   Vt. 
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638;  Brovmdl  v.  R,  R.  Co.,  65  Vt.  218;  McNeiah  v.  The 
U.  8.  HvXLesB  Oai  Go.,  57  Vt.  316;  Knight  v.  Smyths,  57  Vt.  532; 
Partch  V.  Spooner,  57  Vt.  583;  Rawson  v.  Prior,  57  Vt.  612; 
St(£te  V.  Nvlty,  57  Vt.  543;  Spaulding  v.  ITarTK^r,  57  Vt.  654. 
Reynolds  v.  Conway,  61  Vt.  313;  5aA^  v.  Offord,  63  Vt.  133. 
We  think  the  true  rule  is,  that  to  assign  legal  error  in  the 
admission  of  testimony,  the  exceptions  must  show  affirmatively 
that,  "in  the  then  present  aspect  of  the  case,''  the  testimony 
received  was  not  admissible,  unless  accompanied  with  an  offer  to 
introduce  other  evidence  which  would  make  it  admissible.  Conn. 
&  Pass,  R.  R.  Co,  v.  Baxter,  32  Vt.  805;  Oiff(yrd  v.  Thomai 
Est.  62  Vt.  34.  The  rule  is  incorrectly  stated  in  State  v.  Hopkins, 
50  Vt.  330,  in  that  the  element  of  "the  then  present  aspect  of  the 
case"  when  the  testimony  is  offered,  is  omitted.  It  is  difficult 
to  see  how  there  was  occasion  for  the  Court  to  attempt  to  state 
this  rule  in  that  case  in  deciding  the  question  it  then  had  under 
consideration.  The  respondent  was  indicted  for  forging,  and 
uttering  a  draft  on  the  Fire  Association  of  Philadelphia,  payable 
to  one  Green.  The  uttering  of  the  bill  was  admitted  and  the 
only  question  was  as  to  the  genuineness  of  Green's  signature 
thereto.  The  State  was  permitted  to  show  when  the  Fire  Asso- 
ciation ^^hecame  convinced^^  that  the  name  of  Green  upon  the 
back  of  the  draft  was  a  forgery.  The  Court  held  that  this  was 
in  substance  getting  into  the  case  as  evidence,  the  opinion  of  the  ^ 
Fire  Association  upon  the  question  of  the  genuineness  of  Green's 
signature,  and  as  to  the  guilt  of  the  respondent,  and  that  it  was 
inadmissible. 

As  it  does  not  appear  affirmatively  by  the  exceptions  that 
when  this  testimony  of  Dr.  Foote  was  admitted,  there  was  no  evi- 
dence tending  to  show  that  Mrs.  Foster  had  knowledge  of  what 
occured  between  him  and  Mrs.  Hayes  as  testified  by  him,  this 
exception,  under  the  rule  stated,  cannot  avail  the  contestants.  To 
hold  otherwise  would  require  us  to  overrule  all  the  cases  cited,  as 
well  as  many  other  decisions  of  this  Court  to  the  same  effect. 
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13.  Dr.  Draper  was  in  charge  of  the  asylum  while  Mrs. 
Foster  was  confined  there,  and  he  was  improved  as  a  witness  and 
expert  by  the  contestants,  and  testified  as  to  her  condition  at  that 
time. 

The  proponents  improved  Dr.  Foote  as  a  witness  and  an  ex- 
pert in  rebuttal.  He  stated  that  he  had  read  the  hypothetical 
question  which  the  contestants  had  asked  Dr.  Draper,  and  had 
also  read  his  testimony.  The  proponents  against  the  exception 
of  the  contestants  then  asked  this  question:  "Supposing  Dr. 
Draper's  diagnosis  of  the  case  to  have  been  correct  in  1876,  and 
supposing  that  these  facts  referred  to  in  the  hypothetical  question 
were  true  and  that  they  occured  after  she  left  the  hospital,  what 
evidence  would  they  present  to  your  mind,  and  supplement  that 
with  the  knowledge  you  have  of  Mrs.  Foster,  what  answer  would 
you  make  to  the  question?"  The  contestants  first  introduced  ex- 
pert witnesses  on  the  subject  of  insanity  to  whom  they  put  hy- 
pothetical qnestions.  It  is  conceded  that  this  gave  the  propon- 
ents the  right  to  use  the  same  kind  of  testimony  in  rebuttal,  but 
it  is  contended  that  they  should  have  been  confined  to  the  use  of 
the  same  hypothetical  questions  which  the  contestants  had  used, 
and  that  it  was  therefore  error  to  allow  this  question  to  be  put 
to  Dr.  Foote.  This  contention  cannot  be  sustained.  The  pro- 
ponents might  judge  that  some  of  the  facts  included  in  the 
hypothetical  questions  used  by  the  contestants,  would  not  be 
found  by  the  jury,  or  that  facts  not  included  in  such  questions, 
but  which  the  evidence  tended  to  show,  would  be  found  to  be 
established,  and  they  had  the  right  to  so  frame  their  questions  as  to 
call  for  the  opinion  of  their  expert  witnesses  upon  any  or  all  the 
facts  which  the  evidence  tended  to  prove. 

It  is  now  urged  that  this  question  did  not  limit  Dr.  Foote's 
knowledge  of  Mrs.  Foster  to  what  he  had  testified  in  respect  to 
what  he  had  known  of  her,  and  that  in  this  there  was  error. 
We  do  not  think  that  this  is  a  fair  construction  to  put  upon  the 
question.     The  language  of  an  inquiry  is  always  to  be  construed 
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80  as  to  have  and  be  given  meaning  with  reference  to  the  cir- 
<$nmstance8  under  which  it  is  used.  Dr.  Foote  had  known  Mrs. 
Foster  more  or  less  intimately  from  her  birth.  She  had  lived  in 
his  father's  family  for  several  years  and  had  attended  school  for 
some  time  at  another  place  where  he  was  the  principal.  Before 
this  question  was  asked  him,  he  had  testified  fully  as  to  all  he 
knew  respecting  her  from  his  earliest  acquaintance  with  her  to  her 
death.  In  view  of  these  facts,  the  question  cannot  fairly  be  said 
to  refer  to  or  include  any  knowledge  on  his  part,  except  that 
which  he  had  already  stated  in  his  testimony.  We  think  both 
the  Court  and  counsel  at  the  time,  rightly  and  naturally  under- 
stood the  question  to  refer  to  and  include  only  such  knowledge 
on  his  part.  In  Johnson  v.  Cent,  Vt,  H.  JR.  Co.,  56  Vt.  707,  Dr. 
Ray,  an  expert  witness  improved  by  the  plaintiff  and  who  had 
visited  and  examined  the  plaintiff  on  three  occasions,  against  the 
defendant's  exception  was  asked  :  "From  what  you  have  known 
of  this  case  heretofore,  and  what  you  have  learned  of  his  condi- 
tion here  to-day,  what  do  you  say  about  his  being  able  to  do 
heavy  work  ?"  The  objection  to  that  question  was  put  on  sub- 
stantially the  same  ground  as  the  one  under  consideration,  but 
WAS  not  sustained.  In  overruling  it  the  Court  said :  "The  obvious 
and  natural  construction  that  would  be  put  upon  the  language  of 
the  question,  would  be,  that  he  was  required  to  give  an  opinion 
based  upon  what  he  had  learned  of  his  condition  at  the  examina- 
tions that  he  had  testified  he  made." 

This  case  is  directly  in  point,  and  we  hold  that  although  the 
question  put  to  Dr.  Foote  was  somewhat  inartificial  in  form,  yet 
it  was  admissible  in  view  of  the  circumstances  under  which  it 
was  asked  and  admitted.  If  the  question  was  proper,  its  admis- 
sion would  not  be  error  because  the  witness  misunderstood  it  or 
gave  an  improper  answer.  Fraray  v.  Gu%ha,  59  Vt.  257.  The 
presiding  Judge  in  his-  charge  instructed  the  jury  that  the  opin- 
ion of  expert  witnesses  would  go  for  nothing  unless  they  found 
the  facts  established  on  which  such  opinion  was  based.     Expert 
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testimony  is  necessarily  admitted  subject  to  the  condition  or  pos« 
sibility  that  the  assumed  facts  on  which  it  is  based,  may  or  may 
not  be  found  by  the  jury  to  be  proven. 

The  contestants  did  not  specifically  object  to  the  form  of 
this  question. 

Again,  in  the  discussion  upon  the  admissibility  of  this  evi- 
dence and  which  immediately  preceded  the  ruling  of  the  Court 
admitting  it  and  the  asking  of  this  question  under  that  ruling, 
the  contestants  put  their  objection  solely  upon  the  ground  that 
the  same  question,  and  that  only,  which  was  put  to  Dr.  Draper 
could  be  put  to  Dr.  Foote  in  rebuttal,  and  we  think  the  Court 
had  a  right  to  understand  from  what  then  occurred  and  did  un- 
derstand the  objection  to  the  question  to  be  made  on  that  ground 
only.  This  would  limit  the  exception,  if  well  taken,  to  the  pre- 
cise ground  then  sfated,  which  as  we  have  already  seen  is  not 
tenable. 

It  was  competent  for  the  contestants  to  have  inquired  of 
Dr.  Foote  what  his  opinion  was  as  to  Mrs.  Foster's  sanity  or 
insanity,  based  upon  the  testimony  of  each  witness  who  had 
testified  to  facts  tending  to  prove  sanity  or  insanity,  assuming 
such  testimony  to  be  true.  State  v.  Hayden,  61  Vt.  296.  He 
testified  that  he  had  heard  Mrs.  Dickerson's  testimony.  The 
Court  then  allowed  the  proponents,  subject  to  the  exception  of 
the  contestants,  to  ask  him  the  question:  "What  do  those 
declarations  of  Mrs.  Foster,  testified  to  by  Mrs.  Dickerson, 
indicate  to  your  mind  as  to  her  mental  condition,  assuming  that 
Mrs.  Dickerson  testified  to  the  truth?"  and  to  which  he  replied, 
'*I  do  not  see  anything  that  would  indicate  insanity  in  the  answer 
that  was  given."  It  is  now  urged  that  this  question  was  iu- 
admissible,  and  that  the  only  question  permissible  in  view  of  the 
evidence,  was  a  hypothetical  one,  enumerating  the  facts  and 
declarations  testified  to  by  Mrs.  Dickerson,  and  assuming  them 
to  be  true.  This  question  did  not  require  the  witness  to  weigh 
or  reconcile  conflicting  evidence.     In  State  v.  Hayden^  aupra^ 
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it  was  expressly  held  that  it  was  not  error  to  permit  the  question 
to  be  put  in  the  form  in  which  it  was.  In  support  of  this  excep- 
tion, it  is  also  argued  that  the  jury  could  not  have  a  correct  idea 
of  the  question  and  answer  without  having  their  recollection  of 
Mrs.  Dickerson's  testimony  refreshed  by  embodying  it  in  a 
hypothetical  question.  In  reply  to  this  argument,  it  need  only 
be  said  that  this  Court  cannot  say  as  a  matter  of  law  that  a  jury 
cannot  or  will  not  understand  and  remember  the  questions  put 
to  witnesses,  and  their  answers  thereto.  Every  time  a  case  is 
submitted  to  a  jury,  it  is  presumed  that  they  will  remember  the 
evidence  given  by  witnesses  and  the  law  applicable  to  the  case  as 
stated  by  the  Court,  and  that  they  will  properly  weigh  the 
former  and  apply  the  latter  so  as  to  return  a  just  and  legal 
verdict.  In  fact,  every  jury  trial,  from  its  beginning  to  its  end, 
proceeds  upon  the  theory  and  the  presumption  that  the  jury 
have  constantly  in  mind  all  the  testimony,  including  questions 
as  well  as  answers  thereto,  which  has  been  admitted  at  any  stage 
of  the  trial.  Should  the  trial  court  deem  it  necessary  or  expe- 
dient to  refresh  the  recollection  of  the  jury  as  to  the  testimony 
admitted,  it  can  cause  it  to  be  done  as  a  matter  wholly  within  its 
discretion. 

14,  The  contestants  introduced  the  testimony  of  Dr. 
Fassett,  one  of  the  physicians  who  certified  to  the  insanity  of  the 
testatrix  at  the  time  she  was  comitted  to  the  insane  asylum.  He 
testified  that  he  had  no  doubt  as  to  her  being  insane  at  that  time. 
He  further  stated  that  he  did  not  know  that  he  saw  her  after 
her  return  from  the  asylum  until  April,  1879,  but  from  that  time 
to  the  death  of  her  husband  in  November,  1885,  he  saw  her  from 
time  to  time  and  occasionally  treated  her  professionally.  He  nar- 
rated fully  all  he  observed  and  learned  in  regard  to  her  physical  and 
mental  condition  during  this  period.  Subsequent  to  the  time  he 
made  the  certificate,  he  made  no  examination  of  her  with  a  view 
of  determining  her  sanity  or  insanity,  and  was  not  asked  to  give 
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his  opinion,  and  did  not  give  it,  as  to  her  sanity  or  insanity,  after 
she  was  released  fronn  the  asylum. 

Dr.  Hamilton,  a  physician  and  expert,  improved  by  the  pro- 
ponents in  rebuttal,  was  asked  in  his  direct  examination  the  ques- 
tion :  "  Assuming  the  condition  of  Mrs.  Foster  to  have  been  as 
stated  by  Dr.  Faesett,  what  do  you  say  about  her  recoveiy  from 
this  disease  of  the  mind  which  she  might  have  had  in  1876,  if 
she  had  any  ?"  The  contestants  objected  to  this  question,  and 
insisted  that  the  witness  should  take  the  whole  testimony  of  Dr. 
Fassett  as  the  basis  of  his  answer.  The  Court  then  said  to  the 
witness:  "Assuming  she  was  crazy  in  1876,  what  is  your  opinion 
of  her  having  recovered  at  that  time  in  1885,  taking  it  just  as 
Dr.  Fassett  states  it,  if  you  have  read  his  deposition?"  The  wit- 
ness stating  that  he  had  not  read  the  whole  deposition,  the  ques- 
tion put  by  the  Court  was  left  open,  and  later,  the  witness  hav- 
ing read  the  entire  deposition,  was  recalled  and  the  question 
again  asked,  against  the  exception  of  the  contestants,  and  the 
answer,  "I  should  say  she  had  recovered,"  was  admitted. 

It  is  now  urged  that  this  was  error,  for  the  reason  that  the 
opinion  and  conclusions  of  Dr.  Fassett  were  made  a  part  of  the 
basis  of  the  opinion  of  Dr.  Hamilton.  We  think  the  question 
only  called  for  Dr.  Hamilton's  opinion  upon  the  facts  to  which 
Dr.  Fassett  had  deposed,  showing  the  physical  and  mental  con- 
dition of  Mrs.  Fosterfrom  April,  1879,  to  Nov.,  1885,  as  bearing 
upon  the  question  whetiier  she  had  recovered  in  1885,  assuming 
tliat  she  was  insane  in  1876,  as  claimed  by  the  contestants.  If 
this  were  not  the  fair,  natural  construction  to  be  put  upon  this 
question,  and  were  it  open  to  the  objection  claimed,  the  contest- 
ants could  take  nothing  by  their  exception  on  this  ground,  for 
the  reason  that  they  insisted  that  Dr.  Hamilton  should  predicate 
his  opinion  upon  the  whole  testimony  of  Dr.  Fassett,  including 
his  opinion  as  well  as  the  facts  stated  by  him.  It  would  indeed 
be  a  strange  proceeding  to  permit  a  party  in  the  court  below  to 
insist  upon  a  modification  of  a  question  so  that  it  conforms  to  his 
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views,  and  having  thus  obtained  such  modification,  to  then  allow 
him  to  set  it  up  in  this  Court  as  reversible  error.  Such  is  not 
the  law.  Tucker  v.  Baldwin^  13  Conn.  136,  (33  Am.  Dec.  384) ; 
Minot  v.  Mitchell^  30  Ind.  228,  (95  Am.  Dec.  685). 

Again,  were  the  questron  open  to  the  objection  urged,  the 
error  would  be  in  favor  of  the  contestants,  as  the  opinion  of  Dr. 
Fassett  so  far  as  expressed  in  regard  to  Mrs.  Foster's  sanity  or 
insanity,  supported  their  claim  that  she  was  insane.  If  Dr. 
Hamilton  gave  this  opinion  any  weight,  it  would  make  for  them. 
"A  party  shall  not  reverse  a  judgment  for  an  error  which  is 
beneficial  to  him."  Brovm  v.  Caldwell^  10  Serg.  &  Kawle  114, 
(13  A.m.  Dec.  660);  MoOowen  v.  West,  7  Mo.  569,  (38  Am.  Dec. 
468);  People  v.  Call,  1  Denio  120,  (43  Am.  Dec.  655);  Lucas  v. 
New  Bedford  cfe  Taunton  R,  R,  Co.,  6  Gray  64,  {(q^  Am.  Dec. 
406).  "This  court  never  reverses  a  judgment  because  of  errors 
ill  the  proceedings  in  the  County  Court  which  have  in  no  wise 
harmed  the  excepting  party."  Sampson  v.  Warner,  48  Vt.  247; 
WheelocJc  v.  Moultan,  13  Vt.  430 ;  State  v.  Killing,  63  Vt.  636. 

The  views  already  expressed  in  this  connection  and  in  regard 
to  Dr.  Foote's  testimony,  dispose  of  the  remaining  exceptions 
taken  to  the  admission  of  Dr.  Hamilton's  and  Dr.  Clark's  testi- 
mony. 

15.  The  contestants  excepted  to  the  proponents  being 
allowed  to  read  in  evidence  the  first  five  questions  and  answers 
of  the  testimony  of  Mrs.  French,  given  in  rebuttal  before  the 
Probate  (Dourt.  The  case  had  been  fullv  tried  in  the  Probate 
Court  and  full  minutes  of  the  testimony  taken  by  a  stenographer 
who  had  furnished  a  copy  thereof  to  the  Probate  Court.  The 
parties  entered  into  a  stipulation  by  which  it  was  agreed  that  the 
testimony  so  taken  and  used  before  the  Probate  Court,  of  wit- 
nesses that  were  deceased,  or  unable  to  attend  Court  by  reason 
of  sickness  or  accident,  or  absent  from  this  State  at  the  time  of 
the  trial  in  the  County  Court,  might  be  read  from  the  copy  of 
their  testimony  furnished  the  Probate  Court,  to  the  same  extent 
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that  such  witnesses  might  testify  under  the  law  and  rules  gov- 
erning the  admission  and  rejection  of  evidence,  if  they  were  pres- 
ent in  court  and  improved  as  witnesses.  It  was  further  stipu- 
lated that  the  witness,  Mrs.  French,  at  the  option  of  the  propon- 
ents, should  be  considered  unable  to  attend  court  by  reason  of 
sickness.  The  proponents  in  their  opening  called  her,  and  she 
testified  upon  several  material  issues  and  was  fully  cross-exam- 
ined. The  witness  was  about  ninety  years  old,  and  infirm,  and 
after  her  testimony  in  the  opening  was  given,  she  was  obliged  to 
go  to  and  remain  at  her  home  in  Bennington  on  account  of  her 
infirm  health,  which  was  apparent  while  she  was  in  court.  Her 
testimony  before  the  Probate  Court,  which  was  read  in  evidence, 
was  material  only  on  the  question  of  undue  influence,  an  issue 
raised  on  trial  by  the  contestants'  evidence,  and  which  was  an 
"^  issue  that  the  proponents  in  tlie  opening  of  their  case  were  not 

required,  to  make  by  their  evidence  or  to  forefend  against. 
Until  it  was  raised  by  the  evidence  of  the  contestants,  her  testi- 
mony on  this  issue  was  inadmissible,  if  objected  to.  A  stipula- 
tion of  this  kind  is  not  to  be  construed  strictly  like  a  plea  in 
abatement  or  other  dilatory  pleadings,  but  fairly  and  liberally  in 
view  of  the  intention  and  purpose  of  the  parties  in  making  it, 
and  for  the  furtherance  of  justice. 

When  the  parties  entered  into  it  they  were  acquainted  with 
her  and  knew  her  great  age  and  infirm  health,  as  well  as  the  dis- 
tance she  would  have  to  travel  to  attend  court,  and  were  well 
aware  that  humanity  on  their  part  as  well  as  prudence  on  her 
own,  might  require  that  she  should  not  be  compelled  to  appear  in 
court,  although  she  might  possibly  be  physically  able  to  do  so. 
We  do  not  think  that  the  provision,  that,  at  the  option  of  the 
proponents,  she  should  be  considered  unable  to  attend  court  by 
reason  of  sickness,  was  intended  as  a  restriction,  but  as  an  en- 
largement of  their  right  to  use  her  testimony  given  in  the  Pro- 
bate Court,  and  its  effect  was  to  give  them  the  right,  at  any  stage 
of  the  trial,  to  use  so  much  of  such  testimony  as  was  relevent  to 
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any  material  issue,  and  concerning  which  she  had  not  testified  in 
the  County  court,  without  regard  to  whether  she  was  able  to 
attend  court  at  the  time  such  testimony  became  material  and 
was  offered  in  evidence.  Under  this  view  of  the  matter,  the 
testimony  was  properly  admitted. 

Again,  by  the  express  terms  of  the  stipulation,  the  testi- 
mony taken  and  used  before  the  Probate  Court,  of  a  witness, 
"  unable  to  attend  court  by  reason  of  siokness^^^  might  be  read 
in  evidence  at  the  trial  in  the  County  Court.  There  was  no 
limitation  as  to  the  time  when  such  sickness  must  supervene  ; 
hence,  if  at  the  time  the  testimony  became  material  and  was 
offered  in  evidence,  the  witness  was  unable  to  attend  by  reason 
of  sickness,  his  testimony  taken  before  the  Probate  Court  was 
then  admissible  under  the  stipulation,  without  regard  to  whether 
he  had  previously  been  present  at  the  trial  in  the  County  Court 
and  testified  upon  some  branch  or  phase  of  the  case.  In  other 
words,  whenever,  during  the  trial,  it  became  necessary  for  either 
party  to  offer  in  evidence  any  part  of  such  testimony,  one  of  the 
tests  of  its  admisibility  under  the  stipulation  was  this:  "Is  the 
witness  unable  to  attend  court  by  reason  of  sickness  ?"  If  so, 
his  testimony  was  admissible  under  the  stipulation.  This  provis- 
ion applied  to  Mrs.  French  as  well  as  to  all  other  witnesses  who 
might  be  unable  to  attend  court  for  this  reason.  Before  admit- 
ting this  testimony,  the  trial  court  found  the  fact  that  she  was 
then  nnable  to  attend  court  by  reason  of  sickness.  When 
admitted,  this  testimony  was  material  and  only  admissible  in  re- 
buttal at  that  time,  as  before  stated. 

In  their  brief  the  contestants  say  :  "The  proponents  hav- 
ing procured  the  attendance  of  this  witness,  and  examined  her  as 
a  witness,  made  their  opUon  and  were  bound  by  i^."  This  is  the 
only  reason  which  they  give  for  sustaining  this  exception.  The 
option  which  the  proponents  had  the  right  to  exercise,  was  to 
treat  her  as  unable  to  attend  by  reason  of  sickness,  although  she 
was  in  fact  in  such  health  as  to  be  able  to  attend.     It  would  be  a 


262  GENERAL  TERM, 


Catherine  Foster's  Exra,  v,  Delia  S.  Dickerson,  et  cU, 


perversioa  of  language,  as  well  as  strange  logic  to  hold  that  by 
securing  her  attendance  at  the  trial  during  such  time  as  she  was 
able  to  attend,  they  thereby  elected  to  exercise  their  option  to  treat 
her  as  unable  to  attend.  This  option  could  only  be  exercised  by  not 
having  her  present  at  court  when  she  was  able  to  be  there.  It  could 
be  exercised  only  during  such  time  as  Mrs.  French  was  in  fact 
able  to  attend  court,  and  it  was  the  right  to  treat  her  as  sick 
when  she  was  in  fact  well.  When  she  became  sick,  and  thereby 
unable  to  attend  court,  there  was  then  nothing  in  her  condition 
to  which  the  option  could  apply.  When  ofEered  and  admitted, 
this  testimony  had  become  admissible  under  another  provision  of 
the  stipulation,  which  was  that  she  was  unable  to  attend  Court 
by  reason  of  sickness.  The  proponents  had  a  right  to  avail 
themselves  of  each  and  of  all  causes  for  which  it  was  stipulated 
this  testimony  might  be  used. 

This  exception  cannot  be  sustained  for  another  reason. 
Where  parties  litigant  enter  into  a  stipulation  of  this  kind,  and 
disagreeing  as  to  its  eflEect,  it  becomes  necessary  for  the  trial 
court  to  construe  it  to  determine  the  admissibility  of  evidence 
offered  under  it,  no  exception  lies  to  the  ruling  of  the  Court  con- 
struing such  stipulation,  if  it  is  fairly  susceptible  of  the  con- 
struction put  upon  it  by  the  Court.  This  stipulation  was  fairly 
susceptible  of  the  construction  which  the  court  below  must  have 
given  it,  in  order  to  admit  this  testimony. 

16.  It  was  not  error  in  the  charge  to  state  to  the  jury  the 
standard  of  duty  of  a  person  who  puts  his  name  as  a  subscribing 
witness  to  a  will  as  defined  by  a  great  Chancellor  After  stating 
this  standard,  the  learned  Judge  immediately  instructed  the  jury 
that  while  this  standard  of  duty  was  plainly  proper,  it  was  rarely 
obtained  or  observed  in  fact  by  the  general  run  of  subscribing 
witnesses,  and  that  it  was  for  them  to  say  how  far  it  had  been  in 
the  case  on  trial.  In  this  connection,  speaking  of  witnesses  whose 
evidence  bore  upon  the  question  of  mental  capacity,  the  Court 
had  also  told  the  jury  that  "ordinarily  those  who  came  nearest  to 
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the  very  time  of  making  the  will  would  be  most  valuable,  if,  in 
applying  the  tests  of  truth  to  these  as  to  all  witnesses,  they  seem 
to  be  worthy  of  credit.  Therefore  the  testimony  of  the  subscrib- 
ing witnesses  to  the  will  is  to  be  carefully  considered  and  scru- 
tinized." By  this  instruction  the  weight  to  be  given  to  the  tes- 
timony of  this  class  of  witnesses  was  left  wholly  to  the  determin- 
ation of  the  jury,  subject  to  the  same  tests  of  truth  and  the  same 
inquiry  as  to  their  knowledge  of  the  facts  to  which  they  deposed 
as  was  to  be  applied  to  other  witnesses  who  had  a  like  opportuni- 
ty to  observe  and  know  the  testatrix  at  or  near  the  time  of  the  ex- 
ecution of  the  instrument  proposed  for  probate.  Tlie  jury  were 
not,  as  claimed  by  contestants'  counsel,  in  effect  told  that  the  tes- 
timony of  an  attesting  witness  was  entitled  to  greater  weight 
than  other  witnesses  having  the  same  means  of  knowledge,  and 
we  do  not  think  that  they  could  have  so  understood  the  charge. 
17.  Declarations  of  the  testatrix  made  after  the  execution 
of  the  proposed  instrument,  were  given  in  evidence,  and  in  re- 
gard to  their  bearing  upon  the  question  of  capacity,  the  Court 
instructed  the  jury  that  "subsequent  declarations  are  admissible 
in  behalf  of  the  contestants  in  support  of  the  issue  of  incapacity 
or  undue  influence  providing  they  tend  to  show  incapacity 
at  the  time  they  were  made,  but  if  they  have  no  tendency  to 
prove  such  contemporaneous  incapacity,  they  are  not  admissible 
against  the  will."  It  will  be  observed  that  the  learned  Judge 
used  the  identical  language  of  this  Court  in  delivering  its  opin- 
ion in  Crocker  v.  Chase,  57  Vt.  420.  It  is  now  urged  that  this 
was  error  for  the  reason  that  the  jury  must  have  understood  from 
this  language  that  they  were  not  at  liberty  to  consider  her  dec- 
larations made  subsequent  to  the  making  of  her  will  upon  the 
question  of  her  relation  to  the  beneficiaries  under  the  will  and 
the  contestants.  This  contention  is  not  sound.  The  charge  is  to 
be  considered  as  a  whole.  This  part  of  it  was  s})ecifically  limited 
in  its  application  to  the  question  of  mental  capacity  and  the  jury 
must  have  so  understood  it.    The  jury  had^  already  been  instruct- 
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ed  as  follows :  "The  proposition  tliat  Mrs.  Foster's  declarations 
are  only  to  be  considered  on  the  question  of  mental  capacity  has 
some  exceptions.  Her  declarations  tending  to  show  knowledge 
on  her  part  of  the  existence  of  a  fact  otherwise  established  were 
admissible,  and  are  to  be  considered  as  evidence  of  snch  knowl- 
edge ;  this  applies  to  her  declarations  that  she  knew  of  the  rep- 
utation of  her  husband  as  to  his  conduct  with  other  women.  Her 
declarations  also  tending  to  show  her  feelings  toward  the  different 
parties  to  this  matter  were  admissible,  and  are  to  be  considered 
as  evidence  of  such  feelings."  After  stating  the  rule  respecting 
her  subsequent  declarations  as  evidence  on  the  question  of 
mental  capacity,  and  in  connection  therewith,  the  Court  also  said 
to  the  jury :  "But  as  I  think  I  have  before  stated,  her  declarations 
as  to  her  intentions  in  the  disposition  of  her  property  are  proper 
to  be  regarded  as  tending  to  show  that  the  testatrix  intended  to 
make  a  disposition  of  her  property  similar  to  that  which  she  did 
make ;  and  declarations  at  the  time  the  will  is  being  made  are 
admissible  as  a  part  of  the  act  then  being  done.  Her  declarations 
as  to  feelings  towards  these  relatives  interested  in  this  contro- 
versy were  also  admissible  to  show  the  fact  of  her  feelings,  and 
this  whether  these  declarations  were  in  letters,  or  made  by  word 
of  mouth  to  individuals."  The  jury  could  not  have  been  told  in 
more  apt  language  that  they  were  to  consider  all  the  testatrix's 
declarations,  whenever  made,  in  determining  the  question  of  her 
aflfection  for  or  prejudice  against  any  of  the  parties  interested  in 
this  controversy. 

18.  The  contestants  presented  twenty-one  requests  for  in- 
structions to  the  jury.  Under  the  holding  of  this  Court  in 
Wesimore  v.  Sheffield^  56  Vt.  239  and  State  v.  Hopkins^  56  Vt. 
250,  the  Court  might  well  have  declined  to  consider  or  comply 
with  any  of  them  on  account  of  their  great  number  and  varied 
character.  The  contestants  now  complain  that  the  Court  did 
not  comply  with  their  8th,  9th,  10th  and  12th  requests,  but  we 
think  this  complaint  groundless.     The  Court  fully  complied  with 
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tliem,  by  reading  them  to  the  jnry  and  telling  them  in  effect 
tliat  they  embodied  good  law.  If  the  contestants  desired  further 
instnictions  on  the  points  embraced  in  these  requests,  they  should 
have  asked  for  such  further  instructions  at  the  close  of  the  charge. 
This  they  failed  to  do. 

19.  The  contestants  excepted  to  the  charge  "in  regard  to 
undue  influence  with  direct  reference  to  the  will,"  and  to  all  the 
Court  said  "upon  the  subject  of  proving  undue  influence." 

To  set  aside  a  will  on  the  ground  of  undue  influence,  it 
must  be  established  that  the  influence  was  exerted  upon  the  very 
act  of  making  the  will.  The  fact  that  the  testator  was  under 
the  general  and  even  controling  influence  of  another  person  in 
the  conduct  of  his  affairs,  will  not  suflSce  to  invalidate  the  will, 
iinless  that  influence  was  intentionally  and  specifically  exerted 
upon  the  testatmentary  act.  Small  v.  Small,  4  Greenl.  220 ; 
S.  C.  16  Am.  Dec.  253  and  note;  Troat  v.  Dingier,  118  Penn. 
St.  259  (4  Am.  St.  Eep.  593) ;  1  Kedf .  on  Wills  (3rd  Ed.)  480, 
487. 

The  degree  of  influence  necessary  to  be  exerted  over  the 
n^iind  of  a  testator  to  render  it  undue  influence,  must  be  such  as 
to  induce  him  to  act  contrary  to  his  wishes,  and  to  make  a  will 
and  disposition  of  his  property  other  than  he  would  have  made 
if  left  entirely  to  his  own  discretion  and  judgment.  His  free 
agency  and  independence  must  be  overcome  and  he  must  by  some 
domination  or  control  exercised  over  his  mind,  be  constrained 
to  do  what  is  against  his  will,  and  what  he  is  unable  to  refuse 
and  too  weak  to  resist.  A  moderate  and  reasonable  solicitation, 
entreaty  and  persuasion,  though  yielded  to,  if  done  intelligently, 
without  constraint,  and  from  a  sense  of  duty  will  not  vitiate  a 
will,  if  in  other  respects  valid.  Appeal  of  Dale,  57  Conn.  127; 
(17  Atl.  Rep.  757.)  In  GiU>ert  v.  OHiert,  22  Ala.  529  (58 
Am.  Dec.  258)  what  constitutes  undue  influence  is  well  stated  as 
follows :  "Undue  influence,  legally  speaking,  must  be  such  as 
in  some  measure,  destroys  the  free  agency  of  the  testator ;  i^ 
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must  be  sufficient  to  prevent  the  exercise  of  that  discretion 
which  the  law  requires  in  relation  to  every  testamentary  dispo- 
sition. It  is  not  enough  that  the  testator  is  dissuaded  by  solicit- 
ations or  arguments  from  disposing  of  his  property  as  he  had 
previously  intended ;  he  may  yield  to  the  persuasions  of  aflfec- 
tion  or  attachment,  and  allow  their  sway  to  be  exerted  over  his 
mind ;  and  in  neither  of  these  cases  would  the  law  regard  the 
influence  as  undue.  To  amount  to  this,  it  must  be  equivalent  to 
moral  coercion — it  must  constrain  its  subject  to  do  what  is 
against  his  will,  but  which  from  fear,  the  desire  of  peace,  or 
some  other  feeling,  he  is  unable  to  resist,  and  when  this  is  so,  the 
act  which  is  the  result  of  that  influence  is  vitiated."  Thomtoris 
Exra,  V.  Thorntons  Heirs^  39  Vt.  122 ;  Small  v.  Small^  4  Greenl. 
220 ;  S.  C.  It)  Am.  Dec.  253  and  note ;  Woodard  v.  James^  3 
Strob.  L,  552,  (51  Am.  Dec.  649) ;  Taylor  v,,KeUy,  31  Ala.  59 
(68  Am.  Dec.  150) ;  1  Redf .  on  Wills  (3rd  Ed.)  484,-487. 

We  think  the  charge  fairly,  clearly  and  correctly  states  the 
law  applicable  to  this  branch  of  the  case.  The  jury  could  not 
have  understood,  from  any  language  used  by  the  learned  Judge, 
as  is  now  urged  by  the  contestants,  that  there  must  be  direct 
proof  of  undue  influence  in  respect  to  the  will,  and  that  influence 
and  control  in  matters  not  connected  with  the  will,  the  relation 
of  the  parties,  the  surroundings  of  the  testatrix,  and  the  will 
itself,  were  not  to  be  considered  as  evidence  tending  to  show 
undue  influence  in  respect  to  the  will.  They  were  distinctly 
told  that  undue  influence  might  be  established  like  other  facts 
by  circumstantial  evidence,  and  that  ordinarily  it  must  depend 
more  or  less  upon  that  kind  of  evidence.  The  relations  of  Mrs. 
Hayes  and  the  other  legatees  of  the  will  to  the  testatrix,  their 
control  over  her  as  to  her  business  and  her  household  and  per- 
sonal matters,  her  condition  of  mind  and  body,  the  provisions  of 
the  will  and  all  other  circumstances  which  the  contestants 
claimed  tended  to  prove  undue  influence,  were  called  to  the 
attention  of  the  jury,  and  they  were  left  to  decide  the  question 
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of  undue  influence  upon  all  these  facts  taken  together.  In  ad- 
dition to  this,  the  Court  said  to  them  :  "If  you  should  find  from 
the  evidence  that  at  and  about  the  time  when  the  will  was  exe- 
cuted the  testatrix  was,  in  other  important  particulars,  so  under 
the  influence  of  the  donees  in  the  will,  that  as  to  them  she  was 
not  a  free  agent,  but  was  acting  under  undue  influence,  then  that 
is  a  fact  to  be  considered  with  other  facts  satisfactorily  proved 
on  the  claim  of  undue  influence  as  to  the  will  itself,  *  *  *  it 
is  for  you  to  say  whether  upon  all  the  evidence  in  the  case  the 
defendants  have  established  by  a  fair  balance  of  proof,  that  is, 
have  they  fairly  satisfied  you  that  this  proposed  will  was  induced 
by  undue  influence  of  the  persons  charged." 

The  Court  was  not  bound  to  tell  the  jury  just  how  much 
evidence  would  be  sufficient  to  sustain  a  verdict  upon  the  ground 
of  undue  influence  as  requested  by  the  contestants'  14:th,  17th 
and  18th  requests.  "It  was  not  the  duty  of  the  Court  to  isolate 
a  part  of  the  case  from  the  other  facts  which  aflfect  it,  and  make 
this  unreal  case  the  subject  on  one  separate  branch  of  his  charge." 
When  it  submitted  to  the  jury  on  this  subject  all  the  facts  bear- 
ing upon  it,  as  it  did,  it  performed  its  full  duty.  Thonitoi\!% 
Exra,  v.  Thornton' 8  Ileirs^sujrra, 

This  disposes  of  all  the  exceptions  urged  in  this  Court. 

Judgment  affirmed  with  costs^  Judgment  to  he  certified  to 
the  Probate  Court, 

Koss,  Ch.  J.,  dissents  as  to  points  12,  13,  and  15. 

Dissenting  views  of 

EOSS,  Ch.  J.  While  I  concur  in  the  decision  of  most  of 
the  points  covered  by  the  opinion,  I  dissent  with  reference  to  a 
few  points. 

Point  12,  relates  to  the  exception  taken  to  the  testimony  of 
Dr.  George  Foote,  and  is  stated  in  the  exceptions  as  follows : 
"Dr.  George  Foote,  a  witness  introduced  by  the  proponents,  was 
allowed  to  testify  subject  to  the  objection  and  exception  of  the 
contestants,  that  he  knew  of  the  fact  that  Mrs.  Foster  was  con- 


268  GENERAL  TERM, 


Catherine  Foster's  Exra.  v.  Delia  S.  Dickerson,  et  al. 

fined  in  an  asylum  from  what  Mrs.  Hayes  told  him,  and  that  she, 
Mrs.  Hayes,  requested  him  to  assist  her  and  take  Mrs.  Foster 
into  his,  Dr.  Foote's,  institution  and  to  remove  her  from  Brat- 
tleboro.  Dr.  Foote's  testimony,  pp.  51  and  52,  may  be  referred 
to."  This  is  the  entire  allusion  in  the  exceptions  to  this  point. 
Recurring  to  the  stenographer's  minutes,  we  find  this,  "Q.  You 
have  just  mentioned  a  circumstance?  A.  Yes,  sir;  I  learned. 
(Objection  interposed).  Q.  You  have  mentioned  a  circum- 
stance of  Mrs.  Foster's  being  in  an  asylum  in  1876.  A. 
Yes,  sir.  Q.  How  did  you  come  to  know  that?  A.  From  this 
fact,  that  Mrs.  Hayes  come  to  me  to  have  me — ,  Objection  inter- 
posed. 

Mr.  Hayes.  The  line  of  this  examination  is  this:  We 
think  it  competent  to  show  in  explanation  of  the  will  that  it  was 
made  in  recognition  of  a  very  great  service  rendered  by  Mrs. 
Hayes  in  1876,  when  she  befriended  Mrs.  Foster  and  she  en- 
listed the  services  of  Dr.  Foote  at  that  time,  and  we  oifer  it  to 
show  that  the  will  ran  along  in  the  line  of  her  intentions,  and  as 
showing  the  motive  of  the  will,  and  we  confine  it  to  that  issue. 

The  Court.  It  should  be  limited  to  showing  the  relations 
that  existed  between  Mrs.  Poster  and  the  natural  objects  of  her 
bounty. 

Mr,  Hall.  We  object  to  this  witness  testifying  what  Mrs. 
Hayes  did  and  said  to  him  in  reference  to  this  matter. 

The  Court.  He  proposes  only  to  call  out  the  knowledge  of 
the  witness  in  respect  to  the  attitude  of  Mrs.  Hayes  towards  Mrs. 
Foster  so  far  as  he  knows  it. 

Q.  Do  you  know  of  any  act  of  Mrs.  Hayes  in  1876  which 
was  directed  towards  the  relief  of  Mrs.  Foster?  A.  I  do.  Q. 
What  was  it?  A.  She  came  to  my  asylum,  Mrs.  Hayes  did, 
and  requested  me  to  assist  in — 

(Mr.  Hall.     We  desire  an  exception.) 
and  take  Mrs.  Foster  into  my  institution  and  remove  her  from 
Brattleboro." 
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This  is  all  that  the  copy  by  the  stenographer  contains  on 
this  subject.  It  will  be  observed  that  the  offer  made  by  the  pro- 
ponents' counsel  does  not  claim  that  this  testimony  was  admissible 
on  the  ground  that  it  had  already  been  shown  that  this  action  by 
Mrs.  Hayes  had  come  to  the  knowledge  of  Mrs.  Foster^  nor  on 
the  ground  that  they  expected  to  show  such  knowledge  by  sub- 
sequent testimony.  The  ruling  of  the  Court  admitting  it  does  not 
require  such  knowledge  to  be  shown,  antecedently,  or  subse- 
quently. The  offer  and  ruling  treat  it  as  admissible  standing 
alone,  and  disconnected  from  any  evidence  to  show  that  Mrs. 
Poster  knew  of  these  acts  of  Mrs.  Hayes.  We  are  all  agreed, 
that  these  acts  of  Mrs.  Hayes  could  not  properly  be  "shown  unless 
they  were  known  to  Mrs.  Foster.  They  could  not  influence  her 
in  making  her  will  in  favor  of  Mrs.  Hayes  against  her  own  sister, 
unless  so  known.  The  opinion  after  reviewing  several  cases  and 
citing  otliers  concludes  :  "As  it  does  not  appear  affirmatively  by 
the  exceptions  that  when  this  testimony  of  Dr.  Foote  was  ad- 
mitted, there  was  no  evidence  tending  to  show  that  Mrs.  Foster 
had  knowledge  of  what  occurred  between  him  and  Mrs.  Hayes, 
as  testified  by  him,  this  exception  under  the  rule  stated  cannot 
avail  contestants."  The  rule  referred  to  is  thus  stated :  "We 
think  the  true  rule  is,  that  to  assign  legal  error  in  the  admission 
of  testimony,  the  exceptions  must  show  affirmatively  that  '  in 
the  then  present  aspect  of  the  case '  the  testimony  received  was 
not  admissible,  unless  accompanied  with  an  offer  to  introduce 
other  evidence  which  would  make  it  admissible."  Which,  as  it 
is  applied  to  this  case,  means  that  when  testimony  is  offered  in- 
admissible, unless  supported  by  other  testimony,  and  when  the 
exceptions  make  no  mention  of  any  such  supporting  testimony, 
but  do  not  specifically  state  that  no  such  supporting  testimony 
was  offered  or  admitted,  the  Court  will  presume  that  such  sup- 
porting testimony  was  offered  and  admitted.  This  requires  a  bill 
of  exceptions,  to  avail  the  excepting  party,  when  such  testimony 
is  admitted  against  his  objection,  to  be  drawn  with  the  certainty 
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of  a  plea  in  abatement,  or  so  as  to  negate  every  possible  state  of 
the  testimony  that  might  render  the  testimony  objected  to  ad- 
missible. I  never  have  understood  that  exceptions  were  required 
to  be  drawn  with  such  certainty,  for  any  purpose.  This  Court 
said,  in  Westford  v.  Essex^  31  Vt.  461 :  "Exceptions  are  not  to 
stand  upon  the  footing  of  pleadings,  where  no  intendment  is  to 
be  made  in  favor  of  the  party  thus  setting  up  his  right,  but  are 
to  be  understood  in  the  usual  and  ordinary  sense  of  common 
communication,  a  plain  statement  of  the  facts  for  both  parties 
for  the  Court  to  apply  and  declare  the  law  arising  upon  them.'' 

In  Conn,  cfe  Pass.  R.  R.  R.  Co.  v.  Baxter^  32  Vt.  815,  this 
Court  said  in  reference  to  the  admission  of  this  class  of  testi- 
mony :  "We  think  that  in  all  cases  where  testimony  is  oifered 
that  in  the  present  aspect  of  the  case  is  inadmissible,  unaccom- 
panied with  any  assertion  on  the  part  of  the  attorney  oflEering  it, 
that  he  intends,  and  expects  to  introduce  other  evidence,' which, 
when  in,  will  make  such  testimony  admissible,  the  testimony,  if 
objected  to,  should  be  rejected,  and  to  admit  it  is  error  that  is 
not  cured  by  the  Court's  directing  the  jury  in  their  charge  to  lay 
it  out  of  the  case." 

Applying  these  two  rules  to  the  exceptions  in  tliis  case  on 
this  subject,  I  think  this  Court  is  to  pass  upon  this  exception  just 
as  it  is  left  by  the  exceptions,  making  no  presumption  in  favor, 
or  against,  the  excepting  or  prevailing  party.  When  so  applied, 
error  is  manifest.  No  presumption  has  to  be  made  or  negated 
to  show  error.  The  opinion  places  stress  upon  the  clause,  "in 
the  then  present  aspect  of  the  case,"  contained  in  the  extNict 
from  the  opinion  in  Conn.  &  Pass.  R.  R.  R.  Co.  v.  Baxter j 
supra.  But  by  the  rule  taken  from  Westford  v.  Essex,  the 
exceptions  give  rhis  Court,  "the  then  present  aspect  of  the  case" 
in  which  the  objectionable  testimony  was  received.  They  are  a 
common  commimieation  drawn  up  for  that  purpose.  I  agree 
that  error  must  affirmatively  appear  from  the  exceptions  as 
drawn,  but  not  as  against  every  conceivable  state  of  the  case 
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which  might  possibly  have  appeared  but  is  not  stated  to  have 
appeared.  This  Court  is  to  base  its  judgment  upon  the  record  as 
made  by  the  exceptions. 

I  think  a  careful  inspection  of  the  cases  cited  in  the  opinion 
will  show  that  not  more  than  one  of  them,  if  one,  support  the 
opinion,  when  the  laguage  used,  and  relied  upon  for  support,  is 
read  and  understood  in  the  light  of  the  facts  of  the  case.  Some 
isolated  expressions  give  some  countenance  to  the  holding  in  the 
opinion,  but  when  applied  to  the  facts  in  regard  to  which  they 
were  used,  they  do  not,  in  my  judgment.  The  facts  in  refer- 
ence to  which  the  strongest  expressions  are  used,  in  Tenneyy. 
Harvey^  63  Y t.  620,  do  not  appear.  I  did  not  sit  in  that  case  and 
have  no  knowledge  of  them.  On  the  facts  as  left  by  the  excep- 
tions in  this  case,  with  no  presumptions  made  for  or  against  the 
excepting  party,  there  was  manifest  error  in  admitting  this  testi- 
mony of  Dr.  Foote.  I  think  the  excepting  party  did  all  that  he 
was  required,  when  he  made  such  error  appear,  by  his  draft 
of  the  exceptions,  and  that  the  opinion  on  this  point  is  a  depart- 
ure from  what  has  heretofore  been  considered  the  certainty  with 
which  error  must  be  made  to  appear. 

I  also  think  it  was  error  to  allow  the  question  put  to 
this  witness,  as  an  expert,  in  rebuttal.  It  is  well  established 
that,  in  taking  the  opinion  of  an  expert  witness,  the  facts  upon 
which  his  opinion  is  based,  must  go  to  the  jury  in  connection 
with  his  opinion,  that  the  jurj  my  be  able  to  judge  of  the  weight 
which  they  ought  to  give  to  his  opinion,  dependent,  sometimes, 
upon  whether  they  find  the  facts,  upon  which  the  opinion  is 
given,  established.  In  Fairchild  v.  Bascomh^  35  Vt.  416,  a  well 
considered  case  on  this  subject,  after  stating  the  manner  in  which 
questions  should  be  put,  it  is  said:  "Then  the  jury  can  know 
all  the  facts  and  grounds  on  which  the  opinion  is  based,"  and  in 
WetherbeeY,  Wetherhee^  38  Vt.  460,  it  is  also  said;  "In  any  case 
the  jury  ought  to  know  upon  what  basis  of  facts  the  opinion  is 
founded,  for  its  pertinence  depends  upon  whether  they  find  the 
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facts  upon  which  it  rests."  It  is  usual  to  embody  the  facts,  or 
supposed  facts,  upon  which  an  opinion  is  desired,  in  the  inter- 
rogatory, or  to  have  the  witness  state  the  facts  on  which  he 
founds  liis  opinion.  In  People  v.  Aikin^  66  Mich.  460  (II  St. 
R.  524)  it  is  held,  that  "An  expert  can  never  be  safely  permitted  to 
state  that  he  has  read  or  heard  the  testimony  without  stating  the 
particulars  of  the  evidence,  the  facts,  upon  which  he  rests  his 
conclusions."  Doubtless  this  is  the  safe  rule  of  practice.  This 
Court  has  departed  from  it,  first  in  Oilman  v.  Strafford  50  Vt. 
723,  where  the  opinion  of  experts  was  taken  upon  facts  stated  in 
a  deposition,  and  secondly,  in  State  v.  Hayden.^  51  Vt.  296.  The 
deposition  would  go  to  the  jury.  They  could  know  the  facts  on, 
which  the  experts  founded  their  opinion.  In  State  v.  Hayden 
the  State  gave  no  testimony  on  the  subject  of  insanity,  and  was 
allowed  to  ask  experts  who  had  heard  the  testimony  of  the  res- 
pondent on  this  subject,  their  opinion  based  upon  all  the  facts 
which  the  respondent's  witnesses  had  detailed.  The  facts  were 
not  voluminous,  and  were  recently  detailed  to  the  jury.  But  in 
neither  case  did  this  Court  attempt  to  vary  the  rule  established 
in  the  earlier  cases  cited,  that  the  jury  must  know  the  facts  upon 
which  the  opinion  is  based.  Tlie  contestants  embodied  the 
supposed  facts  on  which  they  took  Dr.  Draper's  opinion  in  an 
interrogatory.  This  interrogatory  put  to  Dr.  Draper  was  used  a 
week  or  more  before  it  was  used  to  Dr.  Foote  by  the  proponents. 
It  involved  the  consideration  of  a  large  number  of  supposed 
facts,  covering  nearly  two  pages  of  closely  printed  matter.  It 
was  not  read  to  Dr.  Foote  nor  to  the  jury.  To  allow  an  expert 
witness  to  answer  such  a  question,  under  the  circumstances,  was 
an  abrogation  of  the  rule  requiring  the  jury  to  have  knowledge 
of  the  facts  on  which  the  opinion  is  required.  This  question 
not  only  was  allowed  to  be  answered  without  being  read  to  the 
jury,  but  the  witness  was  asked  to  supplement  the  facts  embraced 
in  the  question  put  to  Dr.  Draper  with  the  knowledge  which  the 

I  witness  had  of  Mrs.  Foster.     He  had  known  her  from  her  birth. 

I 
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She  had  lived  in  his  father's  family,  ten  or  more  years,  after  her 
mother  died,  when  she  was  five  years  old;  and  had  attended 
school  for  some  time,  at  another  place,  where  the  witness  was 
principal.  Some  three  or  four  weeks  before,  he  had  testified 
quite  fully  to  his  knowledge  of  her.  It  is  inconceivable  that 
the  witness  had  detailed  all  he  had  known  of  Mrs.  Foster.  The  ques- 
tion as  put  against  the  exception  of  the  contestants,  and  as  repeated 
two  or  three  times,  and  by  the  court,  did  not  require  the  witness 
to  base  his  opinion  upon  the  facts  embraced  in  the  question  put 
to  Dr.  Draper,  supplemented  by  the  facts  which  the  witness  had 
detailed  upon  the  stand,  but  allowed  him  to  use  any  knowledge 
he  had  of  Mrs.  Foster,  whether  detailed  upon  the  witness  stand, 
and  whether  such  knowledge  came  to  him  by  personal  observa- 
tion, or  by  heresay.  I  think,  the  question  was  objectionable  and 
erroneous  for  two  reasons.  Hi  confined  to  the  facts  in  the  ques- 
tion and  the  facts  detailed  by  the  witness  when  first  on  the 
stand,  after  the  lapse  of  time  which  had  intervened  since  the 
question  was  used,  and  since  the  witness  had  testified,  the  jury 
could  not  have  in  mind  the  facts  upon  which  the  witness  based 
his  opinion.  The  opinion  holds  that  it  must  be  presumed  that 
the  jury  could,  and  did,  have  all  the  facts  on  which  the  opinion 
was  asked  in  mind.  I  do  not  know  what  sense  there  is,  in  a 
matter  of  practice,  which  can  be  avoided,  in  presuming  what 
every  man  must  know  to  be  untrue.  I  have  a  fair  memory, 
some  of  my  brethren  better  memories.  But  none  of  us  could, 
after  the  lapse  of  time  which  had  intervened  recall  all  the  facts 
enibraced  in  this  question,  and  detailed  by  the  witness  when  first 
on  the  stand.  It  is  contended  also  that  the  County  Court  was 
misled  by  the  first  objection  insisted  upon  by  the  contestants.  I 
do  not  think  this  can  be  true.  After  the  court  had  overruled 
this  objection  the  question  was  modified,  and  again  objected  to. 
The  court  could  not  well  understand  that  counsel  was  insisting 
upon  an  objection  just  overruled,  to  which  he  had  saved  an  ex- 

18 
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ception.  The  objection  to  the  modified  question,  the  court, 
without  calling  upon  counsel  to  state  what  it  was,  overruled  ; 
thereby  holding,  that  tlie  objection,  whatever  it  might  be,  was 
groundless.  Again,  the  question  as  allowed,  did  not  confine  the 
witness  to  the  facts  which  he  had  detailed  when  first  on  the 
stand.  It  was  easy  to  have  done  so.  It  was  highly  important 
that  the  question  should  have  been  carefully  framed,  considering 
the  witness's  long  acquaintance  with  Mrs.  Foster,  the  impossibil- 
ity of  the  witness  having  detailed  when  on  the  stand  all  he  had 
known  of  her,  the  possibility,  not  to  say  probability,  that  the 
w;itne8S  might,  as  he  did,  as  admitted  on  cross-examination, 
include  as  knowledge  what  he  had  been  told  by  friends,  as  well 
as  what  he  had  known  personally, 'and  also,  that  the  witness 
was  interested,  being  a  brother  to  one  of  the  principal  legatees. 
When  a  party  puts  a  question,  improper  in  form,  he  cannot 
invoke  the  doctrine  of  Frary  v.  Gusha^  59  Vt.  267,  tliat  an  im- 
proper or  an  inadmissible  answer  to  a  proper  question  is  not 
reversable  error.  Against  such  an  error  a  party  cannot  by  any 
form  of  inquiry  protect  himself.  When  he  puts  his  question,  so 
as  to  invite  an  inadmissible  answer  and  obtains  it,  the  answer 
falls  within  the  principle  of  State  v.  Meader^  54  Vt.  126,  and 
the  cases  there  cited.  By  the  improper  form  of  the  inquiry  he 
has  elicited  the  inadmissible  testimony.  It  is  in  the  case,  by  his 
own  fault.  My  brethren  rely  upon  Johnson  v.  Central  Vt,  JR. 
R,  Co.j  56  Vt.  707  as  holding  the  question  proper  in  form.  I  do 
not  understand  the  case  as  so  holding.  It  only  holds  that  under 
the  circumstances  of  that  case,  entirely  different  from  the 
circumstances  of  this  case,  the  question  in  this  form 
could  not  have  misled  the  witness.  The  witness  was  not 
shown  to  have  any  knowledge  of  the  plaintiff  except  what 
he  gained  on  three  occcasions  when  he  examined  him,  and  to 
which  he  had  recently  and  fully  testified.  It  was  not  shown  that 
the  witness  was  in  fact  misled.  It  is  so  shown  in  this  case. 
Under  the  circumstances  of  that  case  it  was  properly  held  that 
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"The  obvious  and  natural  construction  that  would  be  put  upon 
the  language  of  the  question  would  be,  that  he  was  required  to 
give  an  opinion  based  upon  what  he  had  learned  of  his  condition 
at  the  examinations  that  he  had  testified  he  made,  and  we  have 
no  doubt  the  doctor  so  understood  it.  "The  language  of  an  in- 
quiry is  always  to  be  given  meaning  with  referance  to  the  cir- 
cumstances in  which  it  is  used.  The  holding  is  not  that  the 
language  of  the  inquiry  is  proper,  but  that  there  was  nothing  to 
show  that  it  probably  would,  or  did,  mislead  the  witness  in  that 
case.  Here  it  is  shown  affirmatively  that  Dr.  Foote  was  misled, 
and  considered,  in  giving  his  answer,  what  he  had  been  told, 
as  well  as  what  he  knew  personally.  When,  as  is  held,  an  expert 
witness,  on  a  grouping  of  facts,  may  be  asked  to  give  his  opinion 
upon  the  identical  question  on  which  the  jury  are  to  pass,  if,  he, 
because  skilled  in  regard  to  the  subject,  may  give  his  opinion 
without  the  jury  having  clearly  in  mind,  the  facts,  or  group  of 
facts  on  which  it  is  based,  the  decision  might  as  well  be  left  with 
the  witness,  as  it  practically  is.  This  class  of  testimony,  at  best, 
is  uncertain  and  dangerous,  and  especially  so  when  given  by  an 
interested  witness.  I  think,  under  the  circumstances  of  this  case 
the  allowance  of  this  question  was  clearly  reversible  error. 

15.  I  do  not  think,  under  the  stipulation,  Amelia  French's 
testimony  given  in  rebuttal  before  the  Probate  Court  could  be 
read.  Except  by  the  terms  of  the  stipulation,  that  testimony  was 
not  admissible,  so  long  as  the  witness  was  living.  It  did  not 
stand  like  her  deposition  taken  for  cause,  which  cause  was  shown 
to  exist  when  the  deposition  was  offered.  The  stipulation  was 
specific  as  to  this  witness.  It  gave  the  proponents  the  option  to 
call  the  witness  and  use  her,  in  person,  or  to  treat  her 
as  sick  and  unable  to  attend,  and  read  all  her  testimony  given 
before  the  Probate  Court.  There  is  no  provision  in  the  stipula- 
tion which  allows  them  to  produce  and  use  her,  or  any  other 
witness,  in  part,  and  then  supplement  her  testimony  given  in 
person  with  her  testimony  given  before  the  Probate  Court.  They 
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elected  to  treat  her  as  well.  They  called  and  used  her  as  such. 
When  they  did  so,  they  took  the  risk  of  her  remaining  able  to 
be  present  and  testify  in  rebuttal.  Under  the  exercise  of  the 
option  by  the  proponents,  she  stuod  like  any  other  witness,  able 
to  attend  Court.  She  was  not  absent  from  the  State.  The  exer- 
<iise  of  their  option  took  her  from  the  class  "unable  to  attend 
Court  by  reason  of  sickness  or  accident."  If  the  counsel  had 
foreseen  that  a  witness  called  and  used,  in  part,  might  be  unable 
to  remain  during  the  trial,  they  might  have  stipulated  that  the 
balance  of  the  witness'  testimony  given  before  the  Probate  Court 
might  be  read.  It  might  have  been  wise  to  have  made  such  a 
provision.  But  no  such  provision  or  stipulation  was  made.  It 
is  not  for  the  court  to  import  such  provisions  into  a  stipulation, 
as  necessities  may  require. 

It  is  to  construe  the  stipulation  as  made,  and  not  to  add  to  it 
by  construction  or  otherwise.  I  find  no  provision  in  the  stipu- 
lation, for  the  court  to  construe,  on  this  subject.  In  my  judg- 
ment this  allowance  by  the  court  was  error. 

For  these  reasons,  I  should  reverse  the  judgment.  I  concur 
in  the  decision  of  the  other  points. 
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Joinder  of  Counts  where  damages  accrue  to  plaintiff  in  different 

rights. 

1.  Tlie  mere  fact  that  two  causes  of  action  do  not  accrue  to  a  plaintiff  in 

the  same  right,  is  no  reason  why  they  may  not  be  joined  in  the  same 
suit,  for  the  court  can  instruct  the  jury  to  assess  separate  damages  on 
the  several  counts. 

2.  So  an  administrator  may  join  a  count  for  damages  done  his  intestate  in 

life  by  the  neglect  of  the  defendant  with  a  count  for  damages  accru- 
ing to  the  window  and  next  of  kin  by  the  death  of  the  intestate  also 
resulting  from  the  negligence  of  the  defendant. 

Case  for  the  negligence  of  the  defendant.  Heard  upon  de- 
murrer to  plaintiiFs  declaration  at  the  December  terra,  1890» 
Caledonia  county,  Powers,  J.,  presiding.  Demurrer  overruled. 
The  defendant  excepts.  * 

The  plaintifiE  brought  suit  as  the  administrator  of  Ruth 
Richards,  and  his  declaration  was  in  two  counts.  The  first  count 
alleged  that  the  intestate  was  injured  by  the  negligence  of  the 
defendant  and  in  consequence  thereof  suffered  much  pain  and 
was  put  to  much  expense  for  the  space  of  twenty-four  hours,  at 
the  expiration  of  which  time  she  died  of  the  wounds  so  inflicted. 
The  second  count  alleged  that  the  intestate  was  injured  by  the 
negligence  of  the  defendant  and  in  consequence  of  such  injuries 
died,  leaving  next  of  kin  for  whose  benefit  the  suit  was  brought. 
There  was  no  allegation  that  the  neglect  counted  upon  in  the 
two  counts  was  the  same. 

The  defendant  assigned  as  cause  of  demurrer  a  misjoinder 
of  counts. 

S,  C.  ShurUeff^  for  the  defendant. 
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The  causes  of  action  do  not  accrue  to  the  plaintiff  in  the 
same  right;  hence  there  is  a  misjoinder.  Walker  v.  Sawyer,  13 
N.  H.  191 ;   WiUard  v.  Stevem,  24  N.  H.  276. 

Ide  cfe  Quimhy,  and   W.  P,  Stafford,  for  the  plaintiff. 

Both  causes  of  action  are  in  case  and  a  joinder  was  proper. 
1  Chitty  PI.  200. 

An  administrator  may  in  the  same  suit  recover  in  his  own 
name  and  his  representative  right.  Haskell  v.  Bowen,  44  Vt. 
579  ;  Smith  v.  Salmon,  91  Am.  Dec,  711. ' 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  It  is  insisted  that  tliere  is  a  misjoinder  of 
counts.  There  is  no  practical  reason  why  the  counts  may  not  be 
joined  in  one  declaration.  The  causes  of  action  in  their  own 
character  are  the  same ;  are  in  respect  of  the  same  alleged  negli- 
gent acts  of  the  defendant ;  they  admit  of  the  same  general  plea, 
are  supported  by  the  same  evidence  save  on  the  question  of 
damages,  require  the  same  judgment,  and  must  be  enforced  in 
the  name  of  the  same  party,  the  personal  representative  of  the 
deceased.  It  is  said,  Gould's  PI.  c.  4.  s.  93,  that  distinct  causes 
of  action,  thougli  of  the  same  nature  and  between  the  same 
parties,  cannot  be  joined  unless  they  all  accrue  to  the  plaintiff  in 
one  and  the  same  right.  In  this  case  the  causes  of  action  do  not 
accrue  to  the  plaintiff  in  one  and  the  same  right ;  under  one 
count  they  accrue  in  the  right  of  the  intestate,  under  the  other, 
in  right  of  the  wife  and  next  of  kin.  But  the  principal  reason 
of  this  common  law  rule  was,  that  on  the  finding  of  entire  dam- 
ages, it  would  not  appear  from  the  record  how  much  of  the 
amount  found  was  assessed  as  assets  in  right  of  the  intestate  and 
how  much  in  right  of  the  wife  and  next  of  kin  ;  the  two  claims 

belonging  in  fact  to  different  persons. 

The  defendant's  counsel  argues  that  "  in  the  absence  of 
statutory  regulations  or  the  agreement  of  the  parties,  the  court 
cannot  instruct  the  jury  to  divide  the  damages,"  but  under  our 
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practice  the  court  can  instruct  the  jury  to  assees  the  damages  un- 
der  each  count  separately. 

Our  statute,  s.  996,  R.  L.,  enacts  that  "the  jury  in  the  trial 
of  a  civil  cause  may  find  a  special  verdict  agreeably  to  the  usages 
of  law,"  and  causes  are  frequently  tried  with  special  findings 
only,  with  no  general  verdict.  The  objection,  "that  the  rule  in  * 
regard  to  costs  on  the  two  counts  being  different  in  the  event  of 
the  suits  failing,'*  is  not  tenable,  as  the  rule  is  the  same ;  the  ad- 
ministrator can  undoubtedly  protect  himself  against  costs  in  the 
event  of  the  failure  of  the  suit,  by  requiring  indemnification 
from  the  beneficiaries,  and  in  the  event  of  a  recovery,  the  statute, 
8.  2140,  R.  L.,  gives  him  the  right  to  deduct  the  costs  and  ex- 
penses of  prosecution  from  the  damages  before  paying  them  over 
to  the  persons  entitled  thereto ;  and  Mr.  Gould  says  in  the  section 
cited,  that  the  consideration  as  to  costs  seems  not  now  to  be  re- 
garded as  decisive.  The  reason  of  the  rule  ceasing,  the  rule  it- 
self ceases. 

Where  several  rights  of  recovery  can  be  enforced  as  well 
by  one  action  as  by  several,  a  joinder  of  them  is  advantageous, 
and  favored  by  the  policy  of  the  law.  It  is  unreasonable  that 
the  defendant  should  be  harrassed  with  several  suits,  if  one  will 
answer  all  the  purposes  of  justice ;  such  a  course  is  vexatious 
and  oppressive. 

Judgment  affirmed  and  cause  remanded. 
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^Joinder  of  Counts.      General  allegation    of  negligence  suffi- 
cient.    Defective    allegation    in  count  may  he 

rejected  as  sv/rplusage. 

1.  A  count  for  the  defendant's  neglect,  whereby  the  intestate  suffered 

damages  in  his  lifetime,  may  be  joined  with  a  count  for  the  defend- 
ant's neglect  resulting  in  the  death  of  the  intestate  and  brought  for 
the  benefit  of  the  next  of  kin  under  the  statute. 

2.  The  action   being  for  negligence  of  the  defendant  in  furnishing  its 

servant  with  unsuitable  cars,  a  general  allegation  that  the  cars  were 
improperly  loaded,  is  sufficient  without  specif  ying  the  particulars. 
8.  And  if  the  count  contains  such  general  allegations  in  proper  form, 
and  also  allegations  specifying  the  particulars,  which  are  defective, 
the  latter  not  being  repugnant  to  the  former,  the  count  is  not  thereby 
rendered  bad,  for  the  special  allegations  may  be  stricken  out  as  sur- 
plusage. 

This  was  an  action  on  the  case  for  the  negligence  of  the 
defendant  whereby  the  death  of  the  plaintiff's  intestate  was 
occasioned.  Heard  at  the  December  term,  1890,  Caledonia 
county,  Tyler,  J.,  presiding,  upon  the  defendant's  demurrer  to 
the  plaintiff's  declaration.  The  demurrer  was  overruled  and  the 
defendant  excepted. 

The  first  count  in  the  declaration  was  as  follows : 

"In  a  plea  of  the  case  for  that  heretofore  to  wit,  on  the  19tli 
day  or  October,  1889,  and  for  a  long  time  before,  to  wit,  at 
Concord  in  Essex  county,  to  wit,  at  St.  johnsbiiry  aforesaid,  the 
defendant  was  and  had  been  the  owner  and  operator  of  a  cer- 
tain railroad,  engines  and  cars  by  it  used  and  employed  in  trans- 
porting passengers  and  freight  from  Lunenburg  in  said  Essex 
county  to  said  St.  Johnsbury,  and  that  there  on  said  19th  day  of 
October  said  Charles  C.  Blood  was  and  for  a  long  time  before 
had  b6en  in  the  employ  of  the  defendant,  hired  by  it  as  a  brake- 
man  to  assist  in  the  governing  and  managing  one  of  its  said 
trains  as  such  brakeman  and  thereby  in  the   transportation  of 
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said  passengers  and  freight,  and  that  by  virtue  and  in  course  of 
said  employment  of  said  Blood  then  and  there  said  Blood  was 
obliged  to  and  did  stand  upon  and  walk  over  the  tops  of  said 
cars  while  the  same  were  in  motion  to  perform  his  said  duties^ 
and  by  virtue  of  the  said  employment  of  said  Blood  by  defend- 
ant it  then  and  there  became  and  was  the  duty  of  said  defendant 
to  furnish  cars  for  said  Blood  to  stand  upon  and  walk  over  as 
aforesaid,  that  were  well  and  safely  constructed  and  of  proper 
and  safe  material  for  his  use  as  aforesaid  with  proper  care  on  his 
part;  yet  the  defendant,  disregarding  said  duty,  tnen  and  there 
carelessly  and  wrongfully  furnished  said  Blood,  to  stand  upon 
and  walk  over  as  aforesaid,  a  car  which  had  not  been  before  used 
by  or  known  to  said  Blood  and  which  was  so  insufficiently,  care- 
lessly and  negligently  constructed  and  of  such  unfit  material  that 
it  greatly  endangered  the  life  of  said  Blood  who  was  obliged 
then  and  there  to  use  it  as  aforesaid;  all  which  was  then  and  there 
unknown  to  said  Blood  but  well  known  to  defendant. 

And  the  plaintiff  avers  that  then  and  there,  while  said 
Blood  was  in  the  careful  and  prudent  use  of  said  car  on  his  part 
in  standing  upon  and  walking  over  the  top  thereof  in  the  per- 
formance of  his  said  duty  as  aforesaid,  said  car,  by  reason  of  said 
faulty  and  negligent  construction  and  unfit  material,  gave  way 
while  in  motion  under  the  weight  of  said  Blood  and  threw  him 
with  a  great  quantity  of  the  lumber  with  which  said  car  was 
loaded  upon  the  ^ound  in  the  midst  of  and  underneath  said 
lumber,  whereby  he  was  greatly  bruised,  maimed,  cut,  shaken 
and  his  bones  broken  and  his  whole  system  injured  internally 
insomuch  that  he  then  and  there  became  and  was  very  sick  and 
weak  and  so  remained  for  a  long  space  of  time,  to  wit  one 
month,  during  which  time  he  suffered  great  pain  and  anguish 
and  was  prevented  from  carrying  on  his  lawful  and  necessary 
affairs  and  was  forced  and  obliged  to  expend  and  did  expend  a 
great  sum  of  money,  to  wit,  five  nundred  dollars  in  endeavoring 
to  cure  the  injuries  received  as  aforesaid,  and  thereafterwards,  to 
wit,  on  the  19th  day  of  November,  1889,  at  St.  Johnsbury  afore- 
said, died  of  his  said  wounds  and  injuries.  To  the  damage  of 
the  plaintiff  five  thousand  dollars." 

The  second  count  was  like  the  first,  save  that  in  the  in- 
troduction it  alleged  that  the  defendant  was  operating  a  certain 
"other  railroad",  and  in  the  conclusion,  that  the  intestate  left  a 
wife  and  children  for  whose  benefit  under  the  statute  the  suit 
was  brought. 
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The  remaining  six  counts  set  forth  the  defendant's  negli- 
gence in  general  terms,  and  in  addition  undertook  to  point  out 
specifically  the  respects  in  which  that  negligence  consisted. 

The  defendant  demurred  specially  for  that  in  the  first  and 
second  counts  the  paticulars  in  which  the  alleged  negligence 
consisted  were  not  attempted  to  be  pointed  out  at  all,  and  in  the 
remaining  counts  were  only  alleged  argnmentatively. 

S.  0.  ShurUeff^^    for  the  defendant. 

A  party  can  have  but  one  action  for  one  injury,  and  in  that 
must  recover  entire  damages.  Bardwdl  v.  Jamaica^  15  Vt. 
43^  ;  Whitney  v.  Clarendon^  18  Vt.  252 ;  FuUome  v.  Concord^ 
46  Vt.  135 ;  Insurance  Co.  v.  Brame^  95  U.  S.  754 ;  The  Harris- 
burg,  119  TJ.  S.  199  ;  State  v.  Maine  Central  Rd.  Co.,  60  Me. 
490 ;  see  DibhU  v.  N'ew  York  and  Erie  Rd.  Co.,  25  Barb.  183 ; 
Littlewood  v.  the  Mayor,  Aldermen,  etc,  of  the  dty  of  New 
York,  89  N.  Y.  24 ;  McCarty  v.  Railroad  Co.,  18  Kan.  46 ;  A. 
L.  Reg.  for  Sept.  1889,  528. 

There  is  a  misjoinder  of  counts.  The  plaintiff  does  not 
sue  in  the  same  capacity.  Walker  v.  Sawyer,  13  N.  H.  191 ; 
Willard  v.  Stevens,  24  N.  H.  276. 

The  declaration  should  point  out  the  specific  neglect  with 
which  the  defendant  is  charged.  Gould's  PI.  p.  39  s.  2  ;  Wright 
V.  Bourdon,  50  Vt.  494 ;  Kennedy  v.  Morgan,  57  Vt.  46 ; 
Chitty's  PI.  p.  382. 

W.  P.  Stafford  and  Ide  &  Quiniby,  for  the  plaintiflF. 

The  general  allegation  of  negligence  is  sufficient.  Lyman 
V.  Central  Vt.  Rd.,  59  Vt.  187 ;  Noyes  v.  Smith  &  Lee,  28  Vt. 
59;  Ware  v.  Gay,  11  Pick  106;  Feital  v.  Middlesex  Rd.  Co., 
109  Mass.  398. 

If  the  defendant  needs  specifications  to  prepare  its  defence 
the  court  can  order  them.  Davis  v.  Guarnieri,  4  Am.  St.  Rep. 
555. 

There  may  be   two   causes  of  action   when   death  results. 
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JVeedham  v.  G.  T,  Rd.  Co.,  38  Vt.  294 ;  We%Gott  v.  Rd.  Co,,  61 
Vt.  438 ;  Carey  v.  Berkshire  Rd,  Co,,  48  Am.  Dec.  638 ;  Louis- 
ville  Rd.  Co.  v.  Ooodykoontz,  12  Am.  St.  Rep.  377 ;  Daley  v. 
Boston  &  Albany  Rd.  Co.,  147  Mciss.  101 ;  Barley  v.  Rd.  Co., 
4  Bissel  430. 

An  administrator  may  join  causes  of  action  accruing  in  his 
individual  and  representative  capacity.  Haskell  v.  Bowen,  44 
Vt.  579  ;  Smith  v.  Solomon,  91  Am.  Dec.  711. 

TAFT,  J.  delivered  the  opinion  of  the  Court. 

The  question  of  a  misjoinder  of  counts  was  ruled  against 
the  defendant  in  Ranney,  Admr.  v.  St.  J.  &  L.  C.  R.  Co.  lieard 
at  this  term  ante,  p.  277. 

It  is  claimed  that  the  several  counts  are  defective.  The 
phraseology  of  the  allegation  of  the  breach  of  the  defendant's 
duty  differs  in  some  respects  in  the  different  counts,  but  there  is 
a  substantial  allegation  in  each  one,  either  that  the  defendant 
furnished  the  plaintiff  with  cars  insufficiently,  carelessly  and  neg- 
ligently constructed,  and  of  unfit  material,  or,  with  cars  unsafe 
or  unfit  for  the  plaintiff  to  use,  or,  with  cars  insufficiently  and 
carelessly  constructed  and  arranged,  or,  with  loads  insufficiently 
and  improperly  secured. 

The  defendant  insists  that  the  defects  in  the  cars,  and  in 
what  respect  the  cars  were  unsafe  and  unfit  to  use,  and  in  what 
manner  the  cars  were  carelessly  constructed  and  the  loads  im- 
properly secured,  should  be  specified  and  pointed  out  in  the 
declaration,  to  enable  it  to  prepare  its  evidence  to  meet  the  plain- 
tiff's  case.  Upon  that  point,  the  character  and  material  of  the 
construction  of  the  cars,  and  the  manner  in  which  they  were 
loaded,  is  all  that  is  brought  in  issue  by  the  declaration,  and  all 
that  the  plaintiff  can  offer  evidence  upon,  and  all  that  the  defend- 
ant is  called  upon  to  meet ;  we  perceive  no  difficulty  in  the 
way  of  preparation  by  the  defendant  of  its  defence.  It  is  fully 
informed  of  the  claim  that  its  negligence  consisted  in  carelessly 
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constructing  its  cars  of  unsafe  and  nnfit  material,  or  famishing 
such  a  car,  and  furnishing  improperly  loaded  cars.  The  defend- 
ant is  in  possession,  and  ought  to  know  of  the  construction,  and 
material  of  which  its  cars  are  constructed.  Its  means  of  knowl- 
edge are  much  better  than  those  of  the  plaintiff. 

In  actions  on  the  case  for  negligence,  the  cause  of  action 
should  be  fully  and  specifically  disclosed  for  the  information  of 
the  defendant ;  but  a  general  statement  of  tli^  cause  of  action  is 
all  that  is  required,  if  the  statement  is  sufficient  to  put  the 
defendant  on  his  defence,  and  fully  and  fairly  informs  him  of 
the  plaintiff's  claim. 

It  is  said  that  in  stating  the  injury  it  is  frequently  sufficient 
to  describe  it  generally,  without  setting  out  the  particulars  of  the 
defendant's  misconduct.  Thus,  in  an  action  for  persuading  the 
plaintiff's  wife  to  leave  him,  it  is  sufficient  to  state  that  the 
defendant  unlawfully  persuaded  and  enticed  the  wife  to  con- 
tinue absent,  etc,  without  setting  forth  the  means  of  persuasion 
used  by  the  defendant.  So  in  actions  for  diverting  water  from  a 
stream,  or  disturbing  a  right  of  common  way,  etc.,  it  is  sufficient 
to  allege  a  diversion  or  disturbance  generally,  without  showing 
the  particular  means  employed.  1  Ch.  PI.  391.  In  an  action 
for  breach  of  warranty  of  soundness  of  a  horse,  it  is  sufficient 
to  assign  the  breach  in  the  negative  terms  of  the  warranty,  with- 
out alleging  wherein  the  unsoundness  consisted.  WhteLer  v. 
Wheeloeky  33  Vt.  144.  In  actions  for  damages  caused  by  the 
insufficiency  and  want  of  repair  of  a  highway,  we  think  the  prac- 
tice in  framing  declarations  has  always  been  to  allege  the  breach 
by  negativing  the  words  of  the  statute,  without  setting  forth  the 
particular  defects  in  the  highway,  and  it  was  said  by  Bennett  J., 
in  Noyes  v.  Turnpike  Co,^  11  Vt.  531,  that  no  reason  was  shown, 
nor  perceived,  why  this  latter  allegation  should  be  necessary. 

In  the  respect  indicated  the  counts  are  sufficient,  and  a  good 
cause  of  action  is  set  forth  in  each.  In  some  of  the  counts  it  is 
alleged  in  what  respect  the  cars. were  insufficient,  and  carelessly 
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loaded,  etc.,  and  these  allegations  are  criticized  by  defendant's 
counsel  as  defective  ;  but  as  the  counts  in  their  other  allegations 
set  forth  a  good  cause  of  action  irrespective  of  these  claimed 
defective  allegations,  and  the  allegations  in  the  counts  are  not 
repugnant,  the  counts  are  not  bad.  The  allegations  specifying 
the  defects  can  be  stricken  out  and  still  leave  a  good  cause  of 
action  set  forth.  The  specific  defects  being  alleged,  the  plaintiff 
may  be  confined  in  the  evidence  to  proof  of  what  is  alleged,  but 
that  does  not  render  the  counts  demurrable.  The  counts  are 
"Sufficient  and  well  joined. 

Judgment  affirmed  cmd  caicse  remanded. 
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ALBEET  L.  STILLWELL  v,  JACOB  FAEEWELL. 

Trover^ for  cover sion  hy  exceeding  IhniU  of  bailment.  Evidence, 
Entry  on  hook.  Intoxication  of  defendant  Damages  when 
property  received  hack.  Rehuttal,  Modification  of  con- 
tract, 

R 

1.  The  action  being  trover  for  the  conversion  of  a  horse  by  driving  it  be- 

yond the  limit  of  the  original  bailment,  an  entry  upon  the  plaintifTs 
book  made  at  the  time  is  not  original  evidence  of  the  terms  of  the 
bailment,  but  at  most  is  only  corroborative  as  a  memorandum  to 
assist  the  plaintiff's  memory,  and  should  only  be  submitted  to  the 
jury  with  this  restriction  from  the  court. 

2.  The  plaintiff  claimed  that  the  horse  had  been  misused  on  the  trip.    The 

defendant  insisted  that  he  drove  it  properly,  and  sought  to  prove  this 
by  the  testimony  of  himself  and  one  Allen  who  rode  with  him.  Hdd, 
that  the  plaintiff  might  properly  show  that  the  defendant  was  intoxi- 
cated, as  tending  to  establish  his  misuse  of  the  horse,  and  might  show 
the  same  fact  as  to  AUen  after  he  was  improved  as  a  witness. 

3.  Allen  having  testified  that  he  drank  nothing  that  day  but  beer,  the 

plaintiff  might  be  permitted  to  ask  him  on  cross-examination  if  two 
days  after  he  did  not  offer  alcohol  to  another  person,  saying  it  was 
some  left  from  this  occasion. 

4.  The  plaintiff  having  received  back  the  property  converted,  an  instruc- 

tion that  the  measure  of  damages  would  be  the  difference  in  value 
when  converted  and  when  returned  is  sufficientiy  favorable  to  the 
defendant. 

5.  The  plaintiff  having  introduced  evidence  of  the  value  of  the  horse  when 

received  by  the  defendant,  as  tending  to  show  its  value  when  con- 
verted, and  the  defendant  having  introduced  no  evidence  of  any 
change  in  its  condition,  the  court  properly  instructed  the  jury  that 
they  were  to  consider  whether  its  condition  probably  remained  the 
same. 

6.  The  plaintiff  testified  upon  direct  examination  that  the  horse  was  worth- 

less when  returned.  Upon  cross-examination  he  said  that  he  had  sub- 
sequently traded  him  off.     Held^  that  upon  re-examination  he  might 
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further  state  what  he  received  for  the  horse  and  what  he  had  pre- 
viously expended  upon  it. 

7.  The  evidence  of  the  defendant  tended  to  show  that  the  horse  was  per- 

manently lame  before  he  hired  it.  Held^  that  the  plaintiff  might  show 
the  contrary  in  rebuttal. 

8.  The  defendant  was  not  entitled  to  an  instruction  that  he  could  not  be 

made  liable  unless  he  drove  the  horse  beyond  the  point  to  which  he 
notified  the  plaintiff  he  was  going  upon  leaving.  The  rights  of  the 
parties  were  determined  by  the  contract  of  baihnent,  and  one  party 
could  not  modify  that  by  mere  notice. 

Trover  for  the  conversion  of  a  horse.  Plea,  the  general 
issue.  Trial  by  jury  at  the  June  term,  1890,  Orange  county, 
Tyler,  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  excepts. 

The  opinion  states  the  case. 

Geo.  Z.  Siowe  and  R.  M.  Harvey^  for  the  defendant. 

The  admission  of  the  entry  upon  the  plaintiff's  book  as  in- 
dependent evidence  was  error.  Oodding^  Admr.  v.  Orcuit^  44 
Vt.  54. 

That  the  defendant  was  intoxicated  had  no  bearing  upon 
the  case  and  was  improperly  admitted.  1  Add.  Tor.  (Wood's Ed.) 
s.  541 ;  Abbott  v.  Kimball  et  al,,  19  Vt.  551 ;  ^utt  v.  WheelcTy 
30  Vt.  437 ;  Tinker  v.  MorriU  et  al,  39  Vt.  477. 

«/.  K.  Darling  and  C,  N,  Watson^  for  the  plaintiff. 

In  connection  with  the  plaintiff's  testimony  his  book  was 
properly  admitted.  1  Greenl.  Ev.  ss.  118-119  and  notes ;  Win- 
ship  V.  Waterman^  56  Vt.  181. 

That  the  defendant  and  Allen  were  intoxicated  on  arriving 
home  tended  to  discredit  them  as  witnesses.  Cox  v.  Eayres^  55 
Vt.  24,  35. 

The  rule  adopted  by  the  court  as  to  damages  when  the  prop- 
erty is  returned  is  the  correct  one.  2  Greenl.  Ev.  640  and  cases 
cited ;  Yale  v.  Saunders  et  al.,  16  Vt.  243  ;  Greenfield  Bank  v. 
Leavittj  17  Pick.  1 ;  Lucas  v.  TrumbuUy  15  Gray  306 ;  Per  ham 
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et  al.  V.  Corny,  117  Mass.  102;  Gove  v.  Watson,  61  N.  H.  136 ; 
HurWert  v.  Green,  41  Yt.  490;  Baker  v.  i>m;fc^,  53  N.  Y.  211. 
The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  Tlie  plaintiff,  a  livery  stable  keeper  in 
Chelsea,  claimed  that  he  let  the  team  in  question  to  the  defend- 
ant, to  be  driven  to  Barre,  and  that  the  defendant  converted  the 
property  by  taking  it  beyond  the  agreed  destination.  The  de- 
fendant conceded  that  the  team  was  originally  engaged  for  a  trip 
to  Barre,  and  that  he  drove  it  to  Montpelier ;  but  he  claimed  that 
just  before  leaving  the  stable  the  contract  was  so  modified  as  to 
permit  this  further  use. 

The  plaintiff  was  permitted  to  produce  in  evidence,  in  con- 
nection with  his  testimony  regarding  the  contract,  the  register  in 
which  he  kept  a  record  of  teams  let,  which  contained  what  pur. 
ported  to  be  an  entry  in  due  course  of  the  transaction  with  de- 
fendant. The  defendant  insists  that  this  entry  was  admissible 
only  as  confirmatory  of  the  plaintiff's  testimony,  and  that  it  was 
submitted  to  the  jury  as  independent  evidence  of  the  terms  of 
the  contract. 

Assuming  that  it  sufficiently  appears  that  the  book  was  one 
of  original  entries,  and  assuming  also  that  the  entry  contains 
nothing  more  than  may  properly  be  embraced  in  a  book  charge, 
the  entry  would  have  been  independent  evidence  in  an  action  to 
recover  the  price  of  the  letting.  But  we  think  that  in  an  action  to 
recover  damages  for  a  conversion  of  the  property  the  entry  must 
stand  as  a  mere  memorandum,  and  be  weighed  only  in  connec- 
tion with  the  plaintiff's  testimony.  In  assumpsit  for  goods  sold 
and  delivered,  entries  properly  made  upon  book  are  evidence  of 
the  sale  and  delivery  of  the  things  charged.  Burnham  v. 
Adams,  5  Yt.  313.  But  where  goods  have  been  sold  to  one  who 
is  claimed  to  have  taken  more  than  his  purchase  entitled  him  to, 
and  it  is  sought  to  charge  him  in  trespass  or  trover  for  the 
excess,  we  do  not  understand  that  such  an  entry  can  be  used  to 
limit  the  amount  of  the  sale,  and  thereby  establish  a  tortious 
taking  of  what  is  not  covered  by  the  entry. 
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So  this  entry  was  admissible  only  to  corroborate  the  plain- 
tiffs testimony,  and  not  as  affording  direct  evidence  of  the  terms 
of  the  contract ;  and  was  to  be  submitted  to  the  jury  with  this 
restriction  as  to  its  effect.  Lapham  v  KeUy^  35  Vt.  195.  The 
defendant  claims  that  no  such  restriction  was  imposed,  and  upon 
the  exceptions  before  us  this  view  must  be  sustained.  The  court 
referred  to  the  entry  as  "tending  to  show  what  the  contract  was," 
and  as  "bearing  upon  the  question  whether  there  was  a  meeting 
of  the  minds  of  the  parties"  in  modification  of  the  contract. 
These  expressions,  unaccompanied  by  any  explanation  of  the  doc- 
trine applicable  to  memoranda,  must  have  led  the  jury  to  give 
to  this  entry  the  force  of  direct  and  independent  evidence. 

The  plaintiff  claimed  that  the  horse  was  misused  on  the  re- 
turn trip  and  was  worthless  when  it  reached  the  stable.  The 
defendant  claimed,  and  sought  to  establish  by  his  own  testimony 
and  that  of  one  Allen,  who  rode  with  him,  that  the  horse  was 
properly  driven  and  sustained  no  injury.  The  testimony  received 
to  show  that  the  defendant  was  intoxicated  when  returning  and 
on  his  arrival  was  admissible  as  tending  to  suppoi't  the  plaintiff's 
claim  that  the  horse  was  improperly  driven  and  thereby  injured. 
The  defendant  having  subsequently  taken  the  stand,  this  evidence 
became  entitled  to  consideration  as  tending  to  show  that  he  could 
not  testify  correctly  to  what  occurred  on  the  trip.  But  testi- 
mony of  the  same  character  as  to  Allen  could  not  be  received  on  the 
first  ground,  unless  there  was  some  evidence  to  connect  him  with 
the  driving  or  care  of  the  horse.  Nor  was  it  admissible  on  the 
second  ground  until  after  he  had  been  a  witness.  The  charge  of 
the  court  upon  this  point  contains  no  error  prejudicial  to  the 
defendant. 

Allen  testified  on  direct  examination  that  he  took  nothing 
but  beer  that  day,  and  that  a  bottle  of  alcohol  he  had  on  reaching 
home  was  in  the  same  condition  as  when  he  left  Montpelier,  and 
that  the  defendant  drank  nothing  during  the  day  to  his  knowl- 
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edge.  In  view  of  this  testimony,  it  was  proper  to  ask  Allen  in 
cross-examination  if  he  did  not,  two  days  after,  offer  alcohol  to 
another  person,  saying  it  was  some  left  from  this  occasion.  If 
the  question  did  not  call  for  anything  directly  inconsistent  with 
what  he  had  testified  to,  it  was  one  well  calculated  to  lead  him  to 
admit  something  beyond  what  he  had  thus  far  disclosed. 

It  is  well  settled  that  when  property  converted  is  afterwards 
returned  to  the  owner  and  taken  possession  of  by  him,  its  return 
is  to  be  considered  in  mitigation  of  damages.  The  case  discloses 
no  reason  why  a  return  in  this  instance  should  be  held  to  restrict 
the  plaintiff  to  nominal  damages,  as  claimed  by  the  defendant. 
The  court  held  that  the  measure  of  damages  was  the  difference 
between  the  value  of  the  property  at  the  time  of  conversion  and 
its  value  when  returned ;  and  if  either  party  was  entitled  to  com- 
plain of  this,  it  was  not  the  defendant.  1  Add.  Torts,  Wood's 
Ed.  495  n ;   Yale  v.  Saunders,  16  Vt.  243. 

The  plaintiff  relied  upon  a  conversion  at  Barre.  As  bearing 
upon  the  value  of  the  horse  when  at  that  point,  he  was  properly 
permitted  to  show  its  value  at  and  shortly  before  the  time  it  was 
taken  from  the  stable.  As  the  defendant  offered  no  evidence  tend- 
ing to  show  tliat  the  horse  was  worth  less  on  its  arrival  at  Barre 
than  when  it  left  Chelsea,  and  made  no  claim  to  that  effect,  he 
could  ask  nothing  more  than,  nor  different  from,  the  court's  in- 
struction to  the  jury  in  this  connection,  that  they  inquire  whether 
it  was  probable  that  the  condition  of  the  horse  at  Barre  was 
different  from  its  condition  on  starting. 

The  plaintiff  testified  in  chief  that  the  horse  was  worthless 
when  returned.  On  cross-examination  it  appeared  that  he  had 
afterwards  traded  it  off.  Upon  re-examination  he  was  permitted 
to  state  what  he  had  realized  from  the  horse,  and  what  expense 
he  had  been  put  to.  From  the  data  thus  obtained  it  was  probably 
argued  that  his  evidence  in  chief  was  correct.  Without  it,  it 
would  doubtless  have  been  argued  from  the  cross-examination 
that  his  evidence  in  chief  was  false.  The  answers  received  under 
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objection  were  admissible  to  support  his  direct  evidence  against 
the  unfavorable  presamption  which  might  otherwise  have  been 
drawn  from  his  cross-examination. 

The  defendant's  evidence  tended  to  show  that  the  horse  was 
permanently  lame  before  he  hired  it.  In  rebuttal,  the  plaintiflF  was 
permitted  to  show  by  witnesses  who  liad  driven  the  horse  before 
the  defendant  had  it  that  it  was  not  lame.  The  fact  that  the 
plaintifiE  had  shown  the  condition  of  the  horse  upon  the  question 
of  damages  in  making  out  his  case,  did  not  make  this  further  tes- 
timony inadmissible.  A  plaintiff  is  not  obliged  to  rely  upon  the. 
general  evidence  of  his  opening  case  to  overcome  a  specific  point, 
developed  by  the  defence,  but  may  give  such  point  a  direct  and 
specific  denial. 

The  defendant  was  not  entitled  to  a  charge  that  he  would  not 
be  held  liable  unless  it  was  found  that  he  drove  the  horse  beyond 
the  place  to  which,  at  the  time  of  leaving,  he  notified  the  plaintiff 
he  intended  to  go.  It  was  left  to  the  jury  to  determine,  under  pro- 
per instructions,  whether  the  original  contract  was  subsequently 
modified  as  claimed  by  the  defendant.  It  could  not  be 
modified  by  the  action  of  one  party  alone ;  and  it  was  for  the 
jury  to  say,  upon  a  consideration  of  all  that  was  said  and  done, 
whether  any  proposition  which  the  defendant  might  be  found  to 
have  made  was  assented  to  by  the  plaintiff. 

Judgment  reversed  and  cause  remanded. 
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SMITH  HILLIARD,  v.  PHILIP  DEAN  AND  LUCIA 

DEAN. 

Title  to  lumber  cut  upon  land  occupied  under  bond  for  deed. 

The  defendants,  being  the  owners  in  fee  of  certain  lands,  let  W.  into 
possession  imder  an  agreement  to  convey  upon  the  payment  of  a  cer- 
tain sum.  Before  payment  W.  severed  lumber  from  the  premises 
with  the  knowledge  of  the  defendants  and  sold  it  to  the  plaintiff. 
The  defendants  notified  the  plaintiff  that  they  claimed  the  lumber 
before  he  paid  for  it.  Held,  that  the  lumber  belonged  to  the  defen- 
dants and  that  they  might  take  possession  of  it. 

Trespass  for  the  taking  and  carrying  away  of  certain  lum- 
ber. Heard  upon  the  repoiit  of  a  referee  at  the  June  term, 
1889,  Bennington  county,  Tyler,  J.,  presiding.  Judgment  on 
the  report  for  the  plaintiff.     The  defendant  excepts. 

The  opinion  states  the  case. 

Batchelder  <&  Barber,  for  the  defendants. 

The  title  to  the  land  was  in  the  defendants  and  that  carried 
with  it  the  title  to  the  lumber.  Dickerman  v.  i?ay,  55  Vt.  68 ; 
Town  of  Ze7ni7igtonv,  Stevens,  4:8  Yt.  4:1  \  Bish.  Con.,  s.  673 
and  cases  there  cited ;  Blaisieel  v.  Stevens,  16  Vt.  186  ;  Fidd, 
Morris  <&  Co,  v.  Stearns,  42  Vt.  111. 

Martin  <&  Archibald,  for  the  plaintiff. 

Wilkins  being  in  possession  under  an  arrangement  by  which 
he  was  allowed  to  cut  and  manufacture  lumber,  the  defendants 
cannot  assert  title  to  this  lumber  by  virtue  of  their  title  to  the 
land.     Olafflin  v.  Boston  cfe  LoweU  Ed,  Co.,  7  Allen,  314. 

The  opinion  of  the  court  was  delivered  by 

ST AllT,  J.  In  this  case  the  plaintiff  seeks  to  recover  the 
value  of  a  quantity  of  lumber  purchased  by  him  of  one  Fred  B. 
Wilkins,  and  taken  by  the  defendants  from  his  possession.     The 
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defendants  claim  title  to  the  lumber  by  reason  of  their  owning 
the  land  from  which  it  was  severed.  The  lumber  was  severed 
from  land  the  legal  title  of  which  was  in  the  defendants.  The 
defendants  had  given  Wilkins  a  bond  conditioned  that  they 
would  convey  the  land  to  him  when  he  paid  twelve  hundred  and 
fifty  dollars  and  gave  a  mortgage  back  to  secure  the  payment  of 
the  further  sum  of  twelve  hundred  and  fifty  dollars.  Payments 
were  to  be  made  by  delivering  to  the  defendants  yearly  thirty 
thousand  feet  of  lumber.  Wilkins  went  into  possession  of  the 
land,  and,  with  the  knowledge  of  the  defendants,  and  without 
objection,  took  therefrom  lumber  with  which  to  make  one  pay- 
ment, and  sold  some  of  the  lumber  to  other  parties.  The  plain- 
tiff was  notified  before  he  paid  Wilkins  for  the  lumber  that  the 
defendant,  Lucia  Dean,  claimed  it,  and  that  he  must  not  draw 
it  away. 

Upon  these  facts,  we  hold  that  the  defendants  were  the 
owners  of  the  lumber  in  question.  They  had  not  parted  with 
their  title  to  the  land  from  which  the  lumber  was  taken.  They 
were  obligated  by  their  bond  to  convey  to  Wilkins  when  he 
should  pay  twelve  hundred  and  fifty  dollars.  At  the  time  the 
lumber  in  question  was  severed  from  the  land,  Wilkins  had  made 
but  one  payment  of  thirty  thousand  feet  of  *  lumber,  valued  at 
about  three  hundred  dollars.  The  legal  title  to  the  land  be- 
ing in  the  defendants,  they  owned  the  trees  standing  and  growing 
thereon ;  and  the  trees  having  been  severed  from  the  land  and 
sawed  into  lumber,  without  license  from  them,  they  were  the 
owners  of  the  lumber,  and  could  assert  their  right  to  it  in  the 
manner  they  did.  Dickerman  v.  7?ay,  55  Vt.  65  ;  Whitcher^ 
Admr,^  v.  Morey^  39  Vt.  459. 

Judgment  reversed  and  judgment  for  the  defendants. 
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SMITH  HILLIARD  v.  PHILIP  DEAN  AND  MERRITT 

DEAN. 

Tliifl  was  an  action  in  trespass  for  the  taking  of  a  part  of 
the  same  lumber  involved  in*  the  preceding  case  of  Smith  Hilliard 
V.  Philip  Dean  and  Lucia  Deam,^  and  the  facts  in  the  two  cases 
are  identical.  Heard  below  upon  a  referee's  report  at  the  June 
term,  1889,  Bennington  county,  Tyler,  J.,  presiding. 

Judgment  for  the  plaintiff.     Exceptions  by  the  defendants. 
Batchelder  (6  Barber,  for  the  defendants. 
Martin  dk  Archibald^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  This  case  was  argued  with  that  of  Smith  HU- 
Hard  V.  Philip  Dean  and  Lucia  Dean,  involving  the  same  ques- 
tions ;  and,  for  reasons  given  in  the  opinion  in  that  case,  the 
judgment  of  the  County  Court  should  be  reversed. 

Judgment  reversed  and  judgment  for  the  defendants. 
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STATE  V.  N.  W.  CAMP. 

TrUoxicating  Liquor,     Owing  away  in  ham  unlawful.     Sale, 

Error,. 

1.  Under  No.  41,  Acts  of  1882,  it  is  [unlawful  to   give   away  intoxicating 

liquor  in  one's  bam  or  granary.  The  words  **  own  private  dwelling " 
apply  merely  to  the  building  in  which  one  lives,  eats,  sleeps  and  en- 
tertains his  friends. 

2.  The  evidence  of  the  State  tended  to  show  that  the  witness  went  to  re- 

respondent's  house  and  called  for  cider ;  that  the  respondent  invited 
him  into  his  cellar,  told  hini  he  had  something  better  than  cider,  and 
furnished  him  with  a  drink  of  whiskey  ;  that  witness  inquired  what 
was  to  pay  and  respondent  replied  nothing,  that  he  kept  nothing 
for  sale,  whereupon  witness  threw  down  a  quarter  and  went  away. 
J9e/d,  that  this  evidence  tended  to  show  a  sale. 

8.  It  was  not  error  to  refuse  to  instruct  the  jury  as  to  the  common  law 
definition  of  a  dwelling,  they  being  correctly  told  what  the  word 
meant  in  the  statute. 

Indictment  for  selling,  furnishing  and  giving  away  intoxi- 
cating liquor.  Plea,  not  guilty.  Trial  ty  jury  at  the  Septem- 
ber term,  Washington  county,  1890,  Munson,  J.,  presiding. 
Yerdict,  guilty  of  one  oflEense.  The  respondent  excepts. 
The  facts  appear  in  the  opinion. 

Wing  cfe  Fay^  for  the  respondent. 

The  legislature  is  presumed  to  use  words  in  their  legal 
sense  as  fixed  by  previous  decisions.  Endl.  Interp.  St.  ss.  3,  79, 
127,  330,  357  and  367. 

The  word  dwelling,  so  considered,  includes  outbuildings. 
Bouv.  Law  Diet.,  title  Dwelling  House ;  2  Bish.  Stat.  Cr.,  ss. 
278,  286  and  289  ;  Bish.  Cr.  Proc.  (3d  Ed)  s.  135. 

E.  W.  Bisbee^  for  the  State. 
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The  opinion  of  the  court  was  delivered  by 

START,  J.  The  respondent  claims  that  the  furnishing  of 
intoxicating  liquor,  under  the  circumstances  and  in  the  places 
disclosed  by  the  State's  evidence,  is  not  prohibited  by  the  statute 
relating  to  traiBc  in  intoxicating  liquor.  The  evidence 
tended  to  show  that  the  respondent  gave  away  intox- 
icating liquor  in  his  barn  and  granary.  If  the  barn 
and  granary  were  not  a  part  of  the  respondent's  dwell- 
ing house,  within  the  meaning  of  the  statute,  then  the  giving 
away  of  intoxicating  liquor  therein  was  unlawful. 

Section  3800  of  R.  L.,  relating  to  the  sale  and  giving  away 
of  intoxicating  liquor,  among  other  things,  provides  that  the 
words,  "give  away,"  shall  not  apply  to  the  giving  away  of  intox- 
icating liquor,  at  "  private  dwellings  or  their  dependencies,"  ex- 
cept under  certain  conditions  which  have  no  application  to  this 
case.  By  No.  41  of  the  Acts  of  1882,  this  section  is  amended, 
and,  as  amended,  provides  that  the  words,  "give  away,"  shall 
not  apply  to  the  giving  away  of  intoxicating  liquor  by  a  person 
in  his  own  "private  dwelling."  By  ommitting  the  words,  "or 
their  dependencies,"  in  the  act  of  1882,  it  is  clear  that  the  Leg- 
islature intended  to  give  the  words,  "give  away,"  a  more  restrict- 
ed meaning  tlian  that  given  by  the  original  act.  If  the  Legisla- 
ture intented  the  words,  "  private  dwellings,"  or  the  words,  ."his 
own  private  dwellings,"  to  include  barns  and  other  out-buildings, 
then  the  words,  "or  their  dependencies,"  as  used  in  the  original 
act,  had  no  meaning,  and  the  Legislature  amended  the  act  by 
omitting  these  words,  without  intending  thereby  to  give  any 
different  meaning  to  the  words,  "  give  away,"  from  that  in  the 
original  act.  We  think  the  Legislature  by  the  use  of  the  words, 
"  or  their  dependencies,"  in  the  original  act,  and  the  omission  of 
these  words  in  the  latter  act,  has  clearly  indicated  that  it  did  not 
intend  the  words,  "  his  own  private  dwelling,"  to  include  barns 
and  other  out-buildings,  and  the  right  to  give  away  intoxicating 
liquor  is  restricted  to  the  giving  of  it  in  the   building  in   which 
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one  liveB,  eats,  sleeps,  and  entertains  his  friends;  and  we  hold  that 
the  giving  away  of  intoxicating  liquor  by  the  respondent,  in  the 
manner  and  in  the  places  disclosed  by  the  State's  evidence,  was 
unlawful. 

The  testimony  of  Laird  and  Emery  tended  to  show  a  sale  of 
intoxicating  liquor.  They  went  to  the  respondent's  house  and 
called  for  some  cider.  The  respondent  invited  them  into  his 
cellar,  and  there  told  them  he  had  something  better,  produced  a 
bottle  of  whiskey  and  oilered  them  some,  and  they  both  drank 
from  the  bottle ;  Emery  also  drank  cider.  Emery  asked  the 
respondent  what  the  bill  was,  and  he  replied  that  it  was  nothing 
— that  he  kept  nothing  for  sale.  Thereupon,  Emery  threw  a 
quarter  of  a  dollar  upon  a  barrel  there  standing,  and  left  it. 
Under  proper  instructions,  which  were  given,  it  was  for  the  jury 
to  say  whether  this  was  a  sale,  or  a  giving  away,  of  intoxicating 
liquor,  and  the  respondent's  motion  for  a  verdict  was  properly 
overruled. 

The  court  properly  refused  to  instruct  the  jury  as  to  the 
common  law  definition  of  a  "  dwelling  house."  They  were  fully 
instructed  as  to  what  the  Legislature  intended  by  the  words, 
"  one's  own  private  dwelling,"  as  used  in  the  statute,  and  this 
was  all  that  was  required. 

In  other  respects,  the  charge  was  such  as  the  case  called  for. 
It  was  not  error  to  call  the  attention  of  the  jury  to  the  evil  of 
giving  away  intoxicating  liquor  under  the  circumstances  dis- 
closed by  the  evidence,  and  that  it  was  an  evil  that  the  law  was 
designed  to  guard  against. 

Upon  inspection  of  the  record^  the  court  are  of  the  opinion 
that  jvdgment  ought  to  he  rendered  upon  the  verdict^  and  it  is 
so  rendered;  sentence  imposed  and  execution  ordered. 
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Pbesent  :  Ross,  Ch.  J.,  Rowell,  Tyler  and  Munson,  J.  J. 


JANE  POTTER  v.  ADMR.  HENRY  POTTER  ET  AL. 

Ifusband  and  wife.     Earnings  hy  wife.     Allowance  in  name  of 

htishand.     Equity, 

1.  Whatever  a  wife  earns  by  her  own  labor  upon  the  understanding  be- 

tween herself  and  husband  that  it  shall  be  hers  will  enure  to  her 
benefit. 

2.  The  fact  that  such  a  claim  is  presented  against  the  estate  of  a  deceased 

person  in  the  name  of  the  husband  does  not  make  it  his ;  it  being 
imderstood  that  the  wife  shall  have  the  benefit  of  the  allowance. 

8.  And  the  wife  may  invoke  the  aid  of  a  court  of  equity  to  restrain  the 
administrator  of  her  husband's  estate  from  conveying  away  such 
allowance. 

4.  The  mere  fact  that  the  Probate  Court,  in  making  the  wife  her  allow- 
ance, treated  the  claim  as  a  part  of  the  husband's  estate  does  not  alter 
the  case. 

Bill  in  cliancery.  Heard  at  the  September  term,  1891, 
upon  pleadings  and  a  master's  report.  Thompson,  Chancellor, 
decreed  for  the  oratrix.     The  defendants  appeal. 

Tlie  father  of  the  oratrix  was  afflicted  with  a  cancer.  Some 
years  before  his  death  he  came  to  reside  in  the  family  of  the 
oratrix  upon  the  understanding  between  the  oratrix  and  her  hus- 
band that  whatever  was  paid  for  his  care  and  nursing  should  be 
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hers.  After  the  death  of  her  father  an  adminifltrator  and  com- 
missioners  were  appointed  upon  his  estate.  The  husband  had  an 
account  against  the  estate  for  other  matters.  To  this  was  added 
an  item  of  $180  for  care  and  nursing,  and  the  entire aeeount  was 
allowed  in  the  husband's  name.  It  was  understood  between  the 
oratrix  and  her  husband  that  die  should  have  the  benefit  of  this 
item. 

Before  the  payment  of  this  allowance  the  husband  of  the 
oratrix  died  and  the  defendant  Walker  was  appointed  adminis- 
trator upon  his  estate. 

Subsequently  tlie  oratrix  applied  to  the  Probate  Court  for 
en  assignment  out  of  her  husband's  estate  which  was  made.  The 
master  found  that  in  making  this  assignment  the  court  treated 
the  said  $180  as  a  part  of  said  estate. 

Still  later  the  defendant  Walker  made  an  arrangement  with 
the  defendant  Ida  M.  Eddy,  who  was  the  only  child  and  heir  of 
the  husband  of  the  oratrix,  to  transfer  to  her  the  entire  estate 
remaining  after  the  allowance  to  the  oratrix,  upon  condition  that 
the  said  defendant  should  assume  and  pay  the  debts,  and  in  pur- 
suance of  this  agreement  was  about  to  transfer  the  claim  in  ques- 
tion to  her.  Tliereupon  the  oratrix  brought  this  suit  to  enjoin 
him  from  so  doing  and  to  compel  payment  to  herself. 

«/.  C.  JBakeTj  for  the  defendants. 

The  services  of  the  oratrix  belonged  to  her  husband.  Good- 
ale  V.  Frost,  59  Vt.  491. 

The  agreement  between  the  oratrix  and  her  husband  that 
she  should  have  the  benefit  of  the  allowance  in  his  name  is  not 
enforceable.  Beaver  v.  Beaver,  117  N.  Y.  421 ;  Appeal  of 
Walsh,  9  Am.  St.  Rep.  85 ;  Keniston  v.  Keniston,  56  Vt.  680. 

It  was  not  a  valid  gift  because  there  was  no  delivery  and 
acceptance.  Fletcher  v.  Fletcher,  55  Vt.  325  ;  Boas  v.  Draper, 
56  Vt.  404 ;  Bogera  v.  Bogera,  55  Vt.  73  ;  Pope  v.  Bank,  56 
Vt.  284. 
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The  oratrix  should  have  presented  the  claim  against  her 
father's  estate  in  her  own  name.     Story  v.  Downey^  62  Vt.  243. 

Having  allowed  tlie  Probate  Court  to  believe  that  this  claim 
was  her  husband's  and  obtained  her  allowance  upon  that  theory 
she  is  now  estopped  to  deny  it.  Cady  v.  Owena^  34  Vt.  598 ; 
Shaw  V.  Beehe,  35  Vt.  208. 

Bromley  <fc  Clark  and  Geo,  K  Lawrencey  for  the  oratrix. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  indebtedness  which  the  oratrix  seeks 
to  hold,  accrued  to  her,  with  her  husband's  consent  and  agree- 
ment. She  was  the  meritorious  cause  of  the  indebtedness.  Baird 
and  wife  v.  Fletch^r^  50  Vt.  603.  The  master  has  found  that 
the  husband  gave  the  oratrix  the  right  to  have  the  debt, 
which  should  accrue  from  keeping  her  father  and  that  it  accrued 
to  her.  This  the  husband  could  legally  do,  if  it  amounted  to  a 
gift,  unless  it  trenched  upon  the  rights  of  creditors.  Barron  v. 
Barron,  24  Vt.  375  ;  Cardell  v.  Ryder,  35  Vt.  47.  It  did  not 
affect  the  rights  of  the  husband's  creditors.  When  the  husband 
allows  the  wife  to  earn  property  during  coverture,  or  makes  a  gift 
to  her,  the  right  to  reduce  such  property  to  possession  does  not 
inhere  in  the  husband.  Bent  v.  Bent,  44  Vt.  555.  On  the  facts 
found  the  claim  for  $180  against  her  father's  estate  accrued  to 
and  belonged  to  the  oratrix.  The  presentation  and  allowance  of 
it  in  the  husband's  name  under  the  agreement  of  the  husband 
that  it  should  still  belong  to  her,  did  not  make  the  al- 
lowance of  the  $180  belong  to  him.  It  placed  it  in  his  name  to 
collect  and  pay  over  to  her.  The  doctrine  relative  to  gifts  inter 
vivos  has  no  application.  The  husband  never  had  any  property 
in  the  claim  to  give  to  the  oratrix.  It  accrued  to  her,  and  the 
beneficial  interest  always  remained  in  her.  It  was  allowed  in 
his  name,  but  as  between  them,  in  trust  for  her.  The  adminis- 
trator of  the  husband  having  undertaken  to  convey  it  away,  the 
oratrix  had  the  right  to  invoke  the  aid  of  the  court  of  equity,  to 
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prevent  its  coming  into  the  possession  of  the  administrator  or 
his  assignee.  The  husband,  by  consenting  to  the  allowance  in 
his  name  for  the  benefit  of  oratrix,  did  not  become  indebted  to 
her.  Neither  he  nor  his  eslate  would  become  indebted  to  her 
for  the  amount  which  might  be  realized  from  this  claim  of  the 
$180,  allowed  in  his  name  against  his  father's  estate,  for  her  ben- 
efit, unless  he,  or  his  estate,  received  and  appropriated  it  to  the 
use  of  the  estate.  This  has  never  been  done.  Hence  she  had 
no  claim  growing  out  of  this  transaction  to  present  against  her 
liusbarid's  estate,  and  it  was  properly  disallowed,  because  it  did 
not  exist.  But  such  disallowance  did  not  affect  her  right  to 
have  the  trust,  undertaken  when  the  husband  consented  to  have 
this  claim  allowed  in  his  name  for  her  benefit,  performed.  When 
whatever  should  be  realized  from  it  came  to  him  or  his  estate, 
so  long  as  he,  or  it  held  it  for  her,  no  indebtedness  would  be 
created  in  her  favor. 

But  when  the  administrator  undertook  to  divert  it  from 
coming  to  her,  she  had  the  right  to  invoke  the  aid  of  the  court  of 
equity  to  prevent  such  diversion,  and  to  have  the  money  coming 
from  her  father's  estate  on  this  claim  paid  directly  to  her. 

Nor  does  the  allowance  out  of  her  husband's  estate  made  on 
her  application  to  her  by  the  Probate  Court,  affect  her  right  to 
the  money  coming  from  her  father's  estate  on  this  claim.  Before 
making  the  application,  the  attorney  of  the  oratrix  had  notified 
the  administrator  of  her  husband's  estate,  that  she  claimed,  as 
her  own,  whatever  should  be  realized  on  this  claim.  It  does 
not  appear  that  she  knew  that  the  Probate  Court,  in  making  the 
allowance  to  her,  treated  this  claim  as  due  to  her  husband's  es- 
tate. The  findings  of  the  master  on  this  sul)ject  fall  short  of 
finding  that  she  was  called  upon  to  make  known  her  claim  and 
remained  silent,  and  so  misled  the  Probate  Court  in  making  the 
allowance  to  the  detriment  of  the  estate.  The  facts  found  do 
not  constitue  an  estoppel  upon  her  to  enforce  this  claim. 

Decree  affirmed  a/nd  remanded. 
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FRANCIS  C.  NOYES  v,  EDWIN  H.  HUBBARD. 
Alimony.     Discharge  in  Insolvency, 

A  discharge  in  insolvency  does  not  bar  a  proceeding  to  enforce  a  decree  for 
alimony  made  before  the  filing  of  the  petition. 

Petition  to  the  County  Court  praying  that  the  petitionee  be 
adjudged  in  contempt  for  neglect  to  pay  certain  alimony  decreed 
by  said  court.  The  petitionee  pleaded  in  bar  a  discharge  from 
the  court  of  insolvency  for  the  district  of  Rutland.  To  this 
plea  the  petitioner  demurred.  Heard  upon  demurrer  at  the  Sep- 
tember term,  1891,  Thompson,  J.,  presiding.  Judgment  that 
the  plea  was  sufficient.     The  petitioner  excepts. 

J,  C,  Baker^  for  tlie  petitioner. 

A  decree  for  alimony  may  be  enforced  by  a  proceeding  for 
contempt.  Curtis  v.  Gordon^  62  Vt.  340  ;  Andrew  v.  AndreWy 
62  Vt.  495;  Ex  parte  Spencer,  83  Cal.  460. 

Such  a  decree  is  not  a  debt  provable  against  an  insolvent 
estate,  nor  will  it  be  discharged  in  insolvency.  Sheaf e  v.  Sheaf e, 
36  K  H.  155  ;  Ex  parte  Perkins,  18  Cal.  60;  Pain  v.  Pain,  80 
N.  C.  322 ;    Wightman  v.   Wightinan,  45  111.  167. 

C.  M.  Willard,  for  the  petitionee. 

The  decree  was  in  the  nature  of  a  judgment  and  was  barred 
by  the  discharge.  Harrington  v.  McNaughton,  20  Vt.  293 ; 
Downer  v.  Powell,  26  Vt.  397. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  This  is  a  petition  to  the  County  Court, 
praying  that  the  petitionee  be  dealt  with  for  contempt  for  neg- 
lecting to  perform  the  decree  of  that  court,  made  in   a  divorce 
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proceeding  between  them,  ordering  him  to  pay  the  petitioner  one 
dollar  a  week  for  the  support  of  their  minor  child,  until  the 
child  shall  attain  the  age  of  eighteen  years. 

The  petitionee  pleads  in  bar  to  the  petition,  a  discharge 
granted  him  since  the  making  of  the  order,  by  the  court  of  insol- 
vency. 

The  facts  of  the  plea  are  admitted  by  the  demurer.  The 
contention  is,  whether  the  discharge  in  insolvency  relieved  the 
petitionee  from  the  payment  of  the  money  ordered  by  the  decree 
of  alimony.  By  R.  L.  s.  1866  the  discharge  in  insolvency  dis- 
charged the  petitionee  "  from  debts  proved  against  his  estate ; 
and  from  debts  provable  founded  on  a  contract  made  by  him 
while  an  inhabitant  of  the  State,  if  made  within  the  State,  or  to 
be  performed  within  the  same  or  due  to  a  person  resident  therein, 
at  the  time  of  filing  of  the  petition."  The  claim  for  this  alimony 
was  not  proved  against  the  estate  of  the  petitioner  in  insolvency. 

The  petitionee  contends,  that  the  claim  sought  to  be  en- 
forced is  a  debt  provable,  because  he  contends  that  the  decree 
granting  the  alimony  is  a  judgment,  and  a  judgment  for  the  pay- 
ment of  money  is  a  debt  founded  on  a  contract.  If  it  be  of  that 
character,  it  could  not  be  enforced  by  proceedings  for  contempt, 
since  the  passage  of  the  Act  in  1839  abolishing  imprisonment 
for  debt  founded  on  a  contract.  Sawyer  et  al,  v.  Vilas,  19 
Vt.  43. 

While  ordinary  judgments  for  the  payment  of  money  are 
held  to  evidence  debts  founded  on  contract,  express  or  im- 
plied, which  were  discharged  by  a  discharge  in  bankruptcy 
under  the  law  of  1841,  {Harrington  v.  McNaugldon,  20  Vt. 
293 ;  Dovmer  v.  Howell,  26  Vt.  397),  all  orders,  decrees  and 
judgments  for  the  payment  of  money  are  not  of  that  na- 
ture. Clark  v,  Tromhly  et  al.  cited,  19  Vt.  48.  In  re  Mer- 
rill  Bingham,  32  Vt.  329;  Leach  v.  Leach,  51  Vt.  440; 
Xeach  V.  Peahody,  58  Vt.  485. 

A  decree  of  alimony  to  be  performed  by  the  payment  of 
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money  is  not  evidence  of  a  debt  founded  on  a  contract,  ex- 
press or  implied,  and  may  be  enforced  by  imprisonment  for 
contempt.  Andrew  v.  Andrew^  62  Vt.  495.  It  is  there  held 
that  such  a  decree  is  not  a  judgment  for  the  enforcement  of  any 
contract,  express  or  implied,  existing  between  the  parties  there- 
to, but  for  the  enforcement  of  a  duty  in  the  performance  of 
which  the  public  as  well  as  the  parties  are  interested.  Such 
a  judgment  therefore  is  not  a  judgment  founded  on  a  contract, 
and  is  not  discharged  by  a  discharge  in  insolvency. 

Judgment  reversed^  demurrer  stcstained,  plea  in  har  ad- 
Judged  insufficient^  and  cause  remanded. 
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JOHN  B.  BEEMAN   u  MARY  A.  COOPEE  ET  AL. 
Mortgage,    Priority.    Record.    Life  Support. 

1.  A  mortgage  subsequent  in  execution  acquires  priority  by  being  first 

recorded,  unless  there  exist  some  facts  or  elements  which  give  to  the 
mortgage  first  in  execution  a  controlling  equity. 

2.  The  fact  that  the  mortgage  prior  in  execution  was  given  for  a  debt 

already  secured  by  an  attachment  upon  the  same  premises  would  not 
be  such  an  element. 

8.  A  mortgage  given  to  secure  the  future  Ufe  support  of  the  mortgagor 
will  not  therefore  lose  its  priority  over  one  given  to  secure  a  present 
debt,  unless  it  aflfirmatively  appears  that  the  mortgagor  did  not 
reserve  sufficient  property  for  the  payment  of  his  then  indebtedness. 

4.  And  even  if  this  did  appear,  the  mortgage  given  to  secure  the  present 
indebtedness  would  loose  its  right  to  priority  if  the  mortgagee  stood 
by  until  the  consideration  for  the  mortgage  for  life  support  had  been 
fully  executed. 

Petition  of  foreclosure.  Heard  upon  the  report  of  a  special 
master  at  the  September  term,  1891.  Thompson,  Chancellor,  jt^rc? 
forma^  dismissed  the  bill.     The  orator  appeals. 

Both  the  mortgage  of  the  orator  and  that  of  the  defendants 
were  executed  Sept.  29,  1874.  That  of  the  orator  was  to  secure 
a  note  for  $100  given  in  settlement  of  a  suit  then  pending,  in 
which  these  same  premises  had  been  attached,  and  was  executed 
before  that  of  the  defendants,  which  was  to  secure  the  future  life 
support  of  the  mortgagor  and  his  wife.  The  defendants'  mort- 
gage was  filed  for  record  at  one  o'clock  on  the  day  following  its 
execution  and  that  of  the  orator  at  2.30  o'clock  of  the  same  day. 
The  defendants  had  no  knowledge  of  the  orator's  mortgage  when 
they  filed  theirs  for  record,  and  the  orator  had  no  knowledge  of 
the  mortgage  of  the  defendants  until  he  lodged  his  in  the  town 
clerk's  office. 

80 
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The  petition  in  this  suit  was  returnable  to  the  March  term, 
1891.  The  defendants  had  before  then  fully  performed  the  con- 
ditions of  their  deed  by  supporting  during  their  lives  the  mort- 
gagor and  his  wife.  The  master  found  that  the  vahie  of  the 
support  so  furnished  was  more  than  that  of  the  premises. 

JF.  S.  Platt^  for  the  orator. 

The  mortgage  to  the  defendants,  being  for  future  support, 
was  void  as  to  that  of  the  orator  which  was  for  a  present  indebt- 
edness. Jones  V.  Spear  J  21  Vt.  426  ;  Cram  v.  Stickels^  15  Vt. 
252 ;  Chv/rch  v.  Chapin,  35  Vt.  223 ;  Proui  v.  Vaughn,  52  Vt. 
451. 

Geo.  M,  Fuller,  for  the  defendants. 

The  defendants'  mortgage  acquired  priority  by  being  first 
recorded.  Johnson  v.  Burden,  40  Vt.  567 ;  Sawyer  v.  AdamSy 
8  Vt.  175-6. 

The  orator  having  stood  by  and  suffered  the  defendants  to 
expend  money  on  the  strength  of  their  mortgage  is  now  estop- 
ped to  deny  its  validity.  Sto.  Eq.  Jur.,  s.  384  ;  Big.  Est.,  (2d  ed.) 
453 ;  Note  to  Niven  v.  Belknap,  2  Johns.  573 ;  McLane,  Admr. 
V.  Johnson,  43  Vt.  54 ;  Hendricks,  Admr,  v.  Dillon  et  al.,  62 
Vt.  430. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  Tlie  mortgage  given  to  Dr.  Dewey,  now 
owned  by  the  orator,  and  sought  to  be  foreclosed,  and  the  mort- 
gage to  the  defendant,  Mary  A  Cooper,  cover  the  same  premises, 
and  were  executed  the  same  day  and  on  the  same  occasion,  but 
that  to  the  orator  was  first  executed.  Mary  A  Cooper  had  no 
knowledge  of  the  execution  of  tlie  mortgage  held  by  the  orator, 
and,  without  being  put  upon  inquiry  in  regard  to  the  same, 
placed  her  mortgage  first  upon  record.  This  gave  her  mortgage 
the  precedence,  unless  there  existed  some  other  facts  or  elements, 
which  gave  to  the  orator's  mortgage  a  controlling  equity.  Some 
claim  has  been  made,  in  this  behalf,  because   the '  mortgage  held 
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by  the  orator  was  given  to  relieve  the  premises  from  an  attach- 
ment, placed  upon  them  by  Dr.  Dewey,  in  a  suit  brought  to  re- 
cover the  debt  secured  by  this  mortgage.  But  if  Mrs.  Cooper  ia 
affected  with  constructive  notice  of  the  attachment,  by  its  record^ 
the  notice  thus  given  did  not  extend  beyond  what  was  containedl 
in  the  record.  That  contained  nothing  that  would  give  her 
notice  of  the  mortgage  given  subsequently  to  secure  that  debt.. 
The  lien  upon  the  premises  created  by  the  attachment  ceased^ 
when  the  suit  in  which  it  was  made,  was  dropped  upon  giving- 
the  mortgage.  The  mortgage  is  unavailing  to  keep  it  in  exist- 
ence, as  there  is  no  legal  connection  between  the  attachment  and 
the  mortgage.  Mrs.  Cooper  had  no  actual  nor  constructive  notice 
of  the  mortgage,  held  by  the  orator,  when  she  placed  the  mort-. 
gage  given  her  upon  record.  Hence,  thus  far,  Mrs.  Cooper  can^ 
maintain  her  mortgage  against  the  mortgage  held  by  the  oratoi: 
upon  the  equitable  maxim,  "  First  in  time,  first  in  right  J' 

But  it  is  contended  that  the  mortgage  held  by  the  orator  has 
the  greater  equity  because  it  was  given  to  secure  the  payment  of 
a  present  debt,  while  that  given  to  Mrs.  Cooper  was  to  secure  the 
life  support  and  maintenance  of  the  mortgagor  and  his  wife. 
This  equity  rests  upon  the  principle,  that  it  is  the  duty  of  a 
debtor  to  pay  his  debts  f  roin  his  property,  rather  than  to  appro- 
priate it  for  his  own  advantage  by  way  of  future  life  support. 
When  a  person  takes  the  property  of  a  debtor  agreeing  to  furnish 
him  life  support  therefor,  if  he  has  existing  debts  and  not  other 
property  with  which  to  pay  them,  although  there  be  no  actual 
fraud,  the  law  holds  such  person  guilty  of  constructive  fraud,  and 
will  allow  the  debtor  to  satisfy  his  debt  out  of  the  property  taken,, 
against  the  rights  of  such  taker.  But  no  such  fraud  arises  unless 
it  appears  affirmatively  that  the  debtor  did  not  retain  other  prop- 
erty sufficient  to  pay  his  then  existing  debts.  The  case  is  silent 
whether  the  mortgagor,  did  or  did  not,  have  property  sufficient 
to  pay  his  debts,  other  than  that  covered  by  the  mortgages.  The 
court  will  not  presume  the  want  of  other  property  to  enable  it  ta 
AcOse  a  constructive  fraud. 


^   I 
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On  the  facts  found  by  tlie  master,  the  mortgage  held  by  the 
orator  is  not  entitled  to  priority  over  that  given  Mrs.  Cooper. 
But  if  sufficient  facts  had  been  found  to  raise  a  constructive  fraud 
in  favor  of  the  mortgage  held  by  the  orator,  over  the  mortgage 
^iven  Mrs.  Cooper,  and  so  have  given  to  the  former  the  greater 
equity,  or  tlie  right  to  be  first  satisfied  out  of  the  mortgaged  prem- 
ises,— ^tliat  equity,  or  right,  would  arise  from  the  fact  that  the 
<xm8ideration  for  the  mortgage  held  by  the  orator  was  executed^ 
while  that  for  the  mortgage  to  Mrs.  Cooper  was  wholly  executory, 
"When  the  orator  stood  by,  until  the  consideration  of  the  latter 
liad  become  wholly  executed,  as  it  now  has,  the  indebtedness, 
secured  by  the  mortgage  held  by  him,  lost  its  superior  equity,  as 
was  held  by  this  court  in  Kehey  v.  KeUey  and  wife^  63  Vt.  41. 

Decree  affi/rmed  and  cause  remanded. 


J 
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EDWARD  T.  GREEN  v,  ALONZO  A.  KELLEY. 

Chattel  mortgage.  Oath.  Demand  by  attaching  officer  for- 
statement  of  amrOtmt  due.  Wawer  of  such  statement  h^ 
attorney.    Sale  of  entire  property  when  nothing  hut  interest 


1.  A.  t  being  surety  for  B.  upon  a  promissory  note,  promised  to  pay  the  note^ 
according  to  its  tenor,  and  in  consideration  thereof  B.  promised  to 
pay  A.  the  amount  of  the  note  and  secure  the  performance  thereof 
by  chattel  mortgage.  Hddy  that  the  oath  in  the  mortgage  properly 
described  the  debt  from  B.  to  A.  as  an  absolute  one. 

2.  Under  R.  L.  1181,  which  provides  that  an  officer,  having  under  attach •» 
ment  property  encumbered  by  chattel  mortgage,  may  demand  of  the^ 
mortgagee  a  written  statement  under  oath  of  the  amount  due,  which 
the  mortgagee  shall  render  within  fifteen  days;  a  demand  for  such  a, 
statement  forthwith  is  not  within  the  statute,  and  the  mortgage  lien 
will  not  be  discharged  by  failure  to  render  the  statement  within  fif- 
teen days  from  such  a  demand. 

3.  The  attorney  for  the  attaching  creditor  may  waive  the  rendering  of 
such  an  account  or  extend  the  tim3  within  which  it  shall  be  rendered^ 

I  after  a  proper  demand  made. 

I  4.    Held,  that  the  evidence  in  this  case  tended  to  show  such  a  waiver  or 

extension. 

5.  A  sale  upon  chattel  mortgage  of  the  entire  property,  although  but  one^ 
year's  interest  w^n  the  debt  was  then  due,  would  not  discharge  the 
proceeds  from  the  mortgage  lien,  even  if  such  sale  were  authorized ; 

I  certainly  not  if  the  mortgagor  were  present,  participated  in  and  con- 

'  sented  to  the  sale. 


Assumpsit.  Plea,  the  general  issue.  Trial  by  jury  at  the^ 
March  term,  1891,  Start,  J.,  presiding.  Verdict  and  judgment 
for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  sought  to  recover  of  the  defendant  certain 
moneys  in  his  hands,  the  avails  of  personal  property  sold  by  himu 
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This  property  had  been  attached  by  the  defendant  at  the  suit  of 
one  Holden  Kelley  as  the  property  of  Harris  Green,  a  brother  of 
the  plaintiff.  Previous  to  the  attachment,  Harris  Green  had 
given  the  plaintiff  a  chattel  mortgage  on  this  same  property,  and 
the  evidence  of  the  plaintiff  tended  to  show  that  after  the  attach- 
ment this  mortgage  was  put  into  the  hands  of  the  defendant, 
who  had  made  the  attachment,  and  that  the  property  was  adver- 
tised and  sold  upon  the  mortgage.  The  facts  appear  in  the 
opinion. 

At  the  conclusion  of  the  plaintiff's  testimony  the  defendant 
moved  the  court  for  a  verdict  in  his  behalf.  This  motion  was 
overruled  and  the  defendant  excepted.  The  exception  of  the  de- 
fendant was,  that  the  plaintiff's  evidence  would  not  entitle  him 
to  a  verdict,  first,  because  there  was  no  consideration  for  the 
promise  sought  to  be  secured  by  the  chattel  mortgage  ;  second, 
that  the  plaintiff  did  not  render  a  sworn  statement  of  the  amount 
due  on  his  mortgage  within  fifteen  days  from  the  date  of  the  de- 
mand for  such  a  statement  by  the  defendant,  and  that  neither  the 
defendant  nor  the  attorney  for  the  attaching  creditor  had  any 
authority  from  such  attaching  creditor  to  dispense  with  such 
statement ;  third,  that  since  the  mortgage  debt  was  not  due,  the 
sale  of  the  property  must  be  construed  to  have  been  upon  the 
Attachment  and  not  upon  the  chattel  mortgage. 

6reo,  K  Lawrence,  and  Fayette  Potter^  for  the  defendant. 

The  oath  in  the  mortgage  was  not  sufficient,  the  debt  from 
the  mortgagor  to  the  mortgagee  not  being  due  absolutely.  Tar- 
Idl  V.  Jones,  56  Vt.  312. 

H.  A.  Harman,  and  J,  C,  Baker ^  for  the  plaintiff. 

The  promise  of  Harris  Green  to  pay  the  plaintiff  the  amount 
of  the  note  upon  consideration  that  the  plaintiff  should  pay  the 
«ote  to  Holden  Kelley,  created  an  absolute  indebtedness  from 
Harris  Green  to  the  plaintiff,  which  was  correietly  described  in 
the  oath  to  the  mortgage.     Harrington  v.   Wright^  48  Vt.  427. 
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Whether  Harris  Green  might  have  objected  to  a  sale  of  the 
mortgaged  property  when  nothing  but  a  year's  interest  was  dne, 
he  did  not  object,  but  was  present  and  assisted  at  the  sale.  Hence 
this  objection  cannot  be  urged  by  the  defendant.  Downer  v. 
Flint,  28  Vt.  527 ;  Cody  v.  Owen,  34  Vt.  598. 

The  defendant  having  acted  as  the  agent  of  the  defendant 
in  making  the  sale  and  receiving  the  proceeds,  cannot  now  defend 
on  the  ground  that  his  conduct  was  illegal.  Baldwin  v.  Potter, 
46  Vt.  402  ;  Thayer  v.  Partridge,  47  Vt.  423,  (429). 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  testimony  tended  to  show  that  plaintiff 
was  surety  for  his  brother  on  a  note  to  Holden  Kelley,  defend- 
ant's father,  for  about  $600,  and  that,  being  such  surety,  it  was 
asrreed  between  liim  and  his  brother  that  he  should  assume  and 
pay  that  note  and  that  in  consideration  thereof  his  brother  should 
pay  him  $600,  and  secure  its  payment  by  the  mortgage  in  ques- 
tion, which  was  subsequently  given.  By  that  agreement,  as  be- 
tween them,  the  plaintiff  became  the  principal  on  that  note  and 
his  brother  became  his  surety.  Wells  v.  Tucker,  57  Vt.  223  ; 
Field  V.  Hamilton,  45  Vt.  35 ;  Comstoch  v..  Drohan,  71  N.  Y. 
9.  It  constituted,  therefore,  an  adequate  consideration  for  his 
brotlier's  promise  to  pay  him  $600,  and  that  indebtedness  was 
properly  specified  as  absolute  in  the  condition  of  the  mortgage, 
and  hence  the  mortgage  was  good. 

Holden  Kelley,  having  attached  the  mortgaged  property  on 
another  debt  against  the  plaintiff's  brother,  the  defendant,  who 
was  the  attaching  officer,  demanded  of  the  plaintiff  an  account 
forthwith  of  the  amount  of  the  debt  secured  by  his  mortgage, 
which  the  plaintiff  did  not  render  forthwith  nor  within  fifteen 
days  after  the  demand  ;  and  it  is  claimed  that  by  reason  of  such 
failure  the  property  was  discharged  from  the  mortgage.  The 
statute  provides  that  if  the  mortgagee  resides  in  this  State,  as  the 
plaintiff  did,  he  shall  render  such  account  within  fifteen  days  after 
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demand,  and  that  in  default  thereof  the  property  may  be  held 
and  sold  by  the  attaching  creditor  discharged  from  the  mortgage. 
K.  L.  1181.  An  attachment  being  a  proceeding  in  inviium^  and 
the  consequences  of  non-compliance  with  the  officer's  demand 
may  be  so  serious  to  the  mortgagee  (if  the  statute  is  to  have 
effect),  the  demand,  in  order  to  be  good,  ought  to  be  in  substance 
and  effect  such  as  the  statute  authorizes.  A  demand  for  an  ac- 
count forthwith  is  not  the  same  in  substance  and  effect  as  a  de- 
mand for  an  account  within  fifteen  days,  nor  as  a  demand  without 
naming  a  time  for  compliance,  but  leaving  the  mortgagee  to 
comply  within  the  statutory  period,  of  which  he  must  take  notice 
at  his  peril.  Therefore  the  plaintiff  was  not  bound  to  comply 
with  the  demand  made,  and  his  non-compliance  worked  him  no 
legal  harm.  But  if  this  were  otherwise,  what  transpi2*ed  at  the 
office  of  Mr.  Potter,  the  attaching  creditor's  attorney,  on  April 
9,  1890,  two  days  after  the  demand  was  made,  when  the  plain- 
tiff, at  the  suggestion  of  Potter,  put  his  mortgage  int6  the  de- 
fendant's hands  to  be  foreclosed,  in  connection  with  the  way  the 
business  of  such  foreclosure  went  on  afterwards  to  the  knowl- 
edge of  Potter,  tended  to  show  that  Potter  either  waived  the 
officer's  demand  altogether,  or  at  least  consented  to  an  extension 
of  the  time  for  complying  therewith,  and  to  show  that  the  ac- 
count that  was  rendered  on  Blay  3d  was  within  the  extended 
time.  That  Potter,  as  such  attorney,  liad  authority  to  do  this,  is 
shown  by  WUlard  v.  Ooodrichy  31  Vt.  597. 

Defendant's  condition  is  not  bettered  by  the  fact  that  all  the 
property  covered  by  the  mortgage  was  sold  when  only  one  year's 
interest  was  due.  That,  if  unauthorized,  did  not  release  the  prop- 
erty from  the  lien  of  the  mortgage  so  as  to  enable  the  attaching 
creditor  to  hold  it  discharged  from  the  mortgage.  Stachpole  v. 
Hobbins,  48  N.  Y.  665.  But  the  testimony  tended  to  show  that 
it  was  not  unauthorized,  for  it  appeared  that  the  mortgagor  was 
present  at  the  sale  and  participated  in  it,  which  tended  to  show 
that  he  consented  to  it ;  and  if  he  did,  he  is  bound  by  it,  and  the 
lien  of  the  mortgage  would  attach  to  the  money  in  the  defend- 
ant's hands. 

JudgToent  affirmed. 
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Re  EMMA  C.  BUCKMAN'S  WILL,  GILBEKT  D. 

BUCKMAN,  APT. 

A  legatee  is  a  competent  wit/ness  as  to  the  loilL  Husband  as 
witness  after  death  of  wife,  •  Privileged  conversations. 
Eoidence. 

1.  A  legatee  under  a  will  is  not  thereby  rendei*ed  incompetent  as  a  wit- 

ness to  the  capacity  of  the  testator. 

2.  A  husband  after  the  death  of  his  wife  may  testify  for  or  against  her 

estate  as  to  all  matters  not  confidential  and  not  affecting  her  char- 
acter. 

3.  (Conversations  between  them  in  the  presence  of  witnesses  in  respect  to 

their  respective  interests  in  certain  real  estate  the  title  to  which  stood 
in  the  wife  are  not  confidentia]. 

4.  The  question  being  upon  the  probate  of  a  will,  evidence  that  the  testa- 

trix had  devised  property  not  her  own  is  admissible  as  tending  to 
show  want  of  testamentary  capacity  and  undue  influence. 

5.  Evidence  of  an  agreement  as  to  the  ownership  of  property  devised  only 

puts  that  agreement  in  issue  collaterally,  and  one  party  may  testify  in 
his  own  favor  although  the  other  is  dead. 

Appeal  from  a  decree  of  the  Probate  Court  for  the  district 
of  Rutland  admitting  to  probate  the  will  of  Emma  C.  Buckman. 
Trial  by  jury  at  the  March  term,  1891,  Start,  J.,  presiding.  Ver- 
dict and  judgment  for  the  appellant.  Exceptions  by  the  propo- 
nent. 

The  appellant  was  the  husband  of  the  testatrix.  Upon  trial 
he  oflEered  himself  as  a  witness,  and  was  received  against  the  ex- 
ception of  the  appellee,  to  all  matters  not  confidential  and  not 
affecting  the  character  of  his  wife.  Among  other  things  he  tes- 
tified to  a  conversation  in  the  presence  of  third  persons  in  which 
she  admitted  and  agreed  that  certain  real  estate  of  which  the  title 
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stood  in  her  was  their  joint  property.     This  real  estate  was  de- 
vised to  persons  other  than  her  husband  by  the  will  in  question. 
Howe  (&  Gooledge^  and  Geo.  E.  Lawrence^  for  the  propon- 
ent, cited,  Merrill^  Admr.   v.    Pinney^   43   Vt.   605 ;  HaU  v. 
HarMeit^  51  Vt.  589 ;  Marks  v.  Spencer^  81  Va.  751. 

J.  C.  BakeVy  and  Butler  <k  Moloney,  for  the  appellant. 

The  husband  might  testify  after  the  death  of  his  wife  to  mat- 
ters not  confidential.  Edgdl  v.  Bennett^  7  Vt.  534 ;  Smith  v. 
Potter,  27  Vt  304 ;  Carpenter  v.  Moore,  43  Vt.  592 ;  Stow  v. 
Bishop,  58  Vt.  498. 

The  matters  testified  to  by  him  were  not  of  this  character. 
Parkhurst  v.  BerdeU,  110  N.  Y.  386. 

Evidence  tending  to  show  that  the  testatrix  had  willed  to 
others  property  belonging  to  her  husband  was  competent  upon 
the  question  of  testamentary  capacity.  Converse  v.  Converse,  21 
Vt.  168 ;  Thornton  v.  Thoi^fon,  39  Vt.  122  ;  Irish  v.  Newell, 
14Am.  Rep.  79;  Shailer  v.  Bumsted,  99  Mass.  112;  Wood- 
"Ward  V.  Sullivan,  152  Mass.  470  ;  Reynold  v.  Adams,  33  Am. 
Rep.  16 ;  Shaver  v.  McCarthy,  5  At.  Rep.  614 ;  McCoon  v. 
AUen,  17  At.  Rep.  820;  Meeker  v.  Meeker,  7  Am.  St.  Rep.  489. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  fact  that  the  contestant  is  a  legatee 
under  the  will  does  not  render  him  incompetent  as  a  witness. 
The  ground  and  reason  for  this  holding  will  be  found  fully  set 
forth  in  the  Foster  will  case,  ante  233  and  therefore  thev  will 
not  be  stated  here. 

The  court  properly  limited  the  contestant's  testimony  to 
non-confidential  matters  and  to  matters  not  affecting  his  wife's 
character.  That  is  the  rule  early  adopted  in  this  State,  and  uni- 
formly adhered  to  in  practice.  Smith  v.  Potter,  27  Vt.  304. 
And  it  makes  no  difference  that  had  his  wife  been  living  the  con- 
testant could  not  have  been  a  witness  against  her ;  for  then  he 
would  have  been  incompetent  on  the  ground  of  public  policy ;  but 
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BOWj  the  marital  relation  having  been  dissolved  by  the  death  of  his 
wife,  that  policy  no  longer  renders  him  incompetent,  only  to  the 
extent  indicated  by  the  rale  stated.  Edg*'U  v.  Bennett^  7  Vt. 
534. 

Nor  did  the  contestant  transcend  the  limit  prescribed,  by  tes- 
tifying to  an  agreement  or  understanding  between  him  and  his 
wife  relative  to  their  respective  interests  in  the  real  estate  de- 
vised by  her  will.  That  was  not  a  matter  in  whicli  she  treated 
with  him  in  marital  confidence  when  they  were  alone,  but  was 
purely  a  business  transaction,  had  and  done  between  them  in  the 
presence  of  witnesses,  evidently  called  as  such,  which  precludes 
the  idea  of  marital  confidence. 

It  is  not  claimed  that  the  other  matters  to  which  he  testified 
were  violations  of  such  confidence. 

The  testimony  was  relevant  to  the  issue  of  want  of  testa- 
mentary capacity  and  to  the  issue  of  undue  influence  ;  for  if  the 
testatrix  undertook  to  devise  property  not  her  own,  it  tended  to 
show  mental  weakness,  as  not  knowing  what  property  she  had 
nor  understanding  the  true  relation  she  sustained  to  her  husband 
in  respect  to  their  property  rights.  In  Belloios  v.  Sowles,  59  Vt. 
63,  it  was  held  that  evidence  that  the  testator  undertook  to  de- 
vise property  not  his  own,  tended  to  show  undue  influence. 

The  agreement  or  understanding  to  which  the  contestant 
testified  was  only  collaterally  in  issue,  so  the  death  of  his  wife  did 
not  render  him  incompetent  by  st^itute  to  testify  to  it.  Morse  v. 
Lowy  44  Vt.  561. 

Judgment  affirmed  and  to  he  certified. 
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BRIDGET  MAUGHAN  'o.  ESTATE  OF  MICHAEL 

BURNS. 

Appeal  from  Probate  Cowrt,  County  Court  may  raise  ad 
damnum.  Witness  may  give  opinion  of  value.  Compe 
tency  for  trial  court.  Harmless  error.  Insane  ward  may 
contract  for  support. 

1.  The  plaintiff  in  an  action  upon  a  quantum  merit ,  may  recover  a  Bum 

larger  than  the  ad  damnum  in  his  declaration.  The  ad  damnum  is 
merely  the  plaintiff's  estimate  of  what  he  is  entitled  to,  and  is  not 
conclusive  upon  him. 

2.  The  County  Court  has  appellate  jurisdiction  of  matters  within  the  orig- 

inal jurisdiction  of  the  Probate  Court,  and  in  the  consideration  of 
those  matters  is  not  confined  to  the  questions  actually  considered  in 
the  Probate  Court. 

8.  The  County  Court  may  permit  the  plaintiff,  upon  trial  of  an  appeal 
from  the  allowance  of  commissioners,  to  raise  the  ad  damnum  of  the 
declaration  filed  in  the  Probate  Court,  where  the  claim  presented  to 
the  commissioners  and  that  tried  in  the  County  Court  are  identical. 

4.  A  witness  may  give  an  opinion  as  to  the  rental  value  of  a  house,  or  what 

it  is  worth  to  board  a  certain  perBon,provided  he  has  a  suffcient  knowl- 
edge of  the  premises  to  render  him  competent. 

5.  Whether  the  witness  has  such  knowledge  is  for  the  determination  of  the 

trial  court,  and  the  determination  of  that  tribunal  will  be  conclusive 
unless  it  appears  that  there  was  error  in  law  in  making  it. 

6.  A  judgment  will  not  be  reversed  for  the  introduction  of  evidence  which 

could  not  have  harmed  the  excepting  party. 

7.  Held,  that  the  charge  fairly  gave  the  jury  to  understand  that  the  guar- 

dian of  an  insane  person  might  provide  for  the  support  of  his  ward  in 
the  ward's  own  home,  as  well  as  elsewhere,  if  he  desired. 

8.  Held,  that  the  case  showed  such  a  state  of  facts  as  enabled  the  ward  to 

contract  for  his  own  support. 

This  was  an  appeal  from  an  order  of  the  Probate  Court  for 
the  district  of  Fair  Haven,  accepting  the  report  of  commission- 
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ere  by  which  the  plaintiff's  claim  was  disallowed.  Trial  by  jury 
at  the  September  term,  1891,  Thompson,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.     The  defendant  excepts. 

The  plaintiff  sought  to  recover  for  services  and  expenditures 
in  caring  for  the  intestate.  Her  evidence  tended  to  show  that 
the  intestate,  Burns,  was,  during  the  latter  portion  of  his  life,  a 
feeble  and  sick  old  man,  who  required  unusual  care  and  atten- 
tion ;  that  in  1879  shewent  to  live  in  his  house,  and  remained 
there  until  his  death,  July  14,  1889  ;  that  she  went  there  under 
an  arrangement  to  furnish  and  prepare  his  food,  do  his  wash- 
ing, and  take  such  care  of  him  as  might  be  necessary,  so  long  as 
her  services  were  satisfactory,  and  that  her  services  continued  to 
be  satisfactory  to  Mr.  Burns  down  to  the  time  of  his  death. 
While  there,  she  occupied  a  portion  of  the  intestate's  house,  and 
had  the  use  of  a  portion  of  his  garden,  and  her  claim  was  for  the 
value  of  her  disbursements  and  services,  less  a  fair  rental  for 
that  portion  of  the  house  and  garden  which  she  occupied. 

Upon  the  trial  she  introduced  certain  witnesses  who  had 
resided  in  Fair  Haven,  where  the  house  of  the  intestate  was  situ- 
ated, during  the  time  that  she  lived  there,  were  acquainted  with 
the  value  of  tenements  in  that  vicinity,  and  who  had  had  ex- 
perience in  boarding  and  caring  for  sick  people;  who  knew 
the  tenement  in  question,  and  had  been  familiar  with  the  con- 
dition of  the  intestate  during  the  time  the  plaintiff  had  lived 
with  him ;  and  proposed  to  show  by  them  what  the  fair  rental 
value  of  that  portion  of  the  tenement  wliich  she  occupied  was, 
and  what  it  was  reasonably  worth  to  render  for  the  intestate 
the  services  which  she  had  rendered.  The  defendant  objected 
to  the  admission  of  this  evidence,  and  the  same  was  admitted 
under  his  exception. 

The  defendant  offered  evidence  tending  to  show  that  on 
February  7,  1888,  the  Probate  Court  for  the  district  of  Fair 
Haven  appointed  a  guardian  over  the  intestate.  This  guardian 
was  introduced  as  a  witness  by  the  defendant,  and  testified  in 
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substance,  that  soon  after  liis  appointment  he  visited  his  ward 
where  he  was  living  with  the  plaintiff,  and  there  notified  the 
plaintiff  that  she  must  vacate  the  premises;  that  he  repeated 
this  notice  a  short  time  afterwards  in  writing;  that  when  at 
the  house  he  inquired  of  the  plaintiff  and  of  the  intestate, 
whether  anything  was  wanted,  and  informed  them  that  he 
would  furnish  whatever  might  be  necessary,  but  that  in  point 
of  fact  he  never  did  furnish  anything,  and  never  did  make  any 
arrangement  for  the  support  of  his  ward,  either  at  his  own 
house  or  elsewhere. 

The  defendant  claimed  that  the  plaintiff  could  recover 
nothing  for  services  rendered  after  the  appointment  of 
this  guardian,  and  certainly  not  after  he  had  informed  the 
plaintiff  that  she  must  vacate  the  premises,  and  that  he  would 
furnish  whatever  Mr.  Burns  needed,  and  requested  the  court 
to  so  hold.  This  the  court  declined  to  do,  and  instructed  the 
jury  upon  this  point  as  follows: 

"  February  7,  1888,  a  guardian  was  appointed  unto 
Michael  Burns.  It  does  not  appear  in  evidence  for  what 
cause.  The  guardian  took  possession  of  Burns'  entire  estate^ 
with  the  exception  of  the  rooms  occupied  by  himself  and 
the    plaintiff.        It    became    the    duty    of    the    guardian     to- 

Eroperly  care  for  and  furnish  Mr.  Burns  in  a  reasonable  way, 
ome,  food,  raiment  and  proper  care,  so  far  as  his  estate  fur- 
nished the  guardian  with  means  to  provide  them,  whether  the 
guardianship  came  about  by  reason  of  mental  unsoundness  of 
Burns  or  from  some  other  cause.  If  the  guardian  neglected  to 
furnish  Burns,  he  would  have  a  right  to  procure  it  of  the  plain- 
tiff, or  any  one  else ;  that  is,  procure  what  was  necessary  ac- 
cording to  his  mental  and  physical  condition,  reasonably  neces- 
sary, and  could  bind  himself  so  that  his  estate  would  be  bound  for 
such  necessaries.  Now  it  does  not  appear  that  this  guardian  fur 
nished  anything  in  the  wav  of  support  to  Burns  after  the  guardian 
was  appointed.  He  says  that  he  went  there  and  inquired  whether 
they  wanted  anything,  and  in  substance  that  he  learned  that  they 
did  not ;  that  they  were  getting  along  well  enough,  and  that  he 
did  nothing.  Now  we  instruct  you,  as  a  matter  of  law,  that 
we      do      not      think      that    is      such     a    caring    for    and 
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providing  for  an  old  man,  in  the  condition  that  the 
evidence  tends  to  show  this  old  man  was,  as  amounts 
to  a  le^l  performance  of  the  duty  resting  upon  the  guardian  to 
furnish  him  with  food  and  with  care  that  would  preclude  the  old 
gentleman  from  obtaining  food  and  care  such  as  were  reasonably 
necessary  to  him,  and  his  means,  if  the  guardian  knew  the  condi- 
tion of  this  old  man  ;  if  he  did  not;  it  was  necessary  to  find  out 
his  necessities  for  food  and  care  and  attendance  ;  and  it  was  his 
duty  not  only  to  offer  to  furnish,  but  to  furnish ;  and  he  had 
the  right,  if  he  was  content  to  stand  back  and  not  furnish  any- 
thing, to  allow  the  old  gentleman,  by  reason  of  his  failure  to  pro- 
vide for  him,  to  furnish  himself  with  necessaries.  He  had  a 
right  to  take  him  away  from  there  and  provide  him  with  a  home 
and  all  these  other  things  that  were  necessary,  that  the  plaintiff 
provided,  and  take  the  control  of  the  matter  into  his  own  hands. 
This  he  did  not  do." 

To  the  charge  of  the  court  as  above  given,  the  defendant  ex- 
cepted.    The  other  exceptions  sufficiently  appear  in  the  opinion. 

W.  H,  Preston  &  J.  C,  Baker^  for  the  defendant. 

The  jury  should  have  been  restricted  to  the  amount  of  the 
claim  presented  to  the  commissioners  and  interest;  and  the 
County  Court  had  no  power  to  raise  the  ad  damnum  in  excess  of 
this  sum.      Harris  et  al,  v  Belden  et  al,y  48  Vt.  478. 

Evidence  of  what  a  fair  rental  of  the  house  was  or  what  it  was 
worth  to  board  the  intestate  was  inadmissible.  These  were  mat- 
ters of  common  knowledge  about  which  tlie  jury  were  to  form 
their  opinion  from  the  evidence.  1  Greenl.  Ev.  674,  n.;  Moh- 
ertson  v.  Stark,  15  N.  H.  109 ;  Rochester  v.  Chester,  3  N.  H. 
349. 

The  necessaries  must  have  been  furnished  the  ward  in  good 
faith  or  the  plaintiff  cannot  recover.  In  this  case  the  guardian 
offered  to  furnish  what  was  needed.  1  Pars.  Cont.  387  ;  Seaver 
V.  Phelps,  11  Pick.  304. 

F.  S.  Piatt,  for  the  plaintiff. 

The   witnesses  were  properly  allowed  to  state  the  rental 
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value  of  the  plaintiiPs  services  in  caring  for  the  intestate.     H,  R, 
Co.  V.  Bixhy,  57  Vt.  663 ;  Beetnan  v.  R.  R.  Co,,  58  Vt.  636. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  This  is  an  appeal  from  the  decision  and 
report  of  the  commissioners  on  the  estate  of  Michael  Bums. 
PlaintiflE  presented  her  claim  to  the  commissioners  at  $2,7^9.65. 
The  ad  damnum  in  her  declaration  filed  in  the  Probate  Court 
was  $3,500.  In  the  County  Court  shje  recovered  $3,813.49.  There- 
upon she  moved  for  leave  to  amend  her  declaration  by  raising 
the  ad  damnum  to  $4,000,  which  was  granted,  and  she  had  judg- 
ment for  the  amount  of  her  recovery. 

The  identical  claim  presented  to  the  commissioners  was  the 
claim  tried  above.  The  amount  of  plaintiff's  recovery  rested  on 
the  quantum  meruit.  The  jury  found  that  she  merited  more 
than  she  estimated  her  claim  when  she  presented  it  to  the 
commissioners.  But  such  underestimate  did  not  preclude  her 
from  recovering  more  if  the  testimony  showed  her  entitled  to  it, 
as  presumably  it  did,  as  more  was  found.  The  fact  of  such 
estimate  was  evidence  against  her  deserving  more,  as  it  was 
an  implied  admission  that  what  she  claimed  was  enough ;  but 
the  admission  was  not  conclusive  upon  her,  and  did  not  pre- 
vent her  from  recovering  more.  Rooney  v.  Minor,  56  Vt. 
527 ;  Stowe  v.  Bishop,  58  Vt.  498 ;  Hard  v.  Burton,  62  Vt. 
314. 

It  is  conceded  that  in  common-law  actions  the  court  has 
power  to  raise  the  ad  damnuTn  at  any  time ;  but  it  is  claimed 
that  as  the  Probate  Court  is  not  a  common-law  court,  but  is 
a  court  of  special  and  limited  jurisdiction,  and  has  by  statute 
original  jurisdiction  of  the  settlement  of  the  estates  of  deceased 
persons,  the  County  Court  has  no  power  to  raise  the  ad  dam- 
nu7n  of  the  declaration  filed  in  the  Probate  Court. 

The  County  Court  has,  by  statute,  appellate  jurisdiction  of 
matters  originally  within  the  jurisdiction  of  the  Probate  Court; 
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and  in  such  appeals  it  sits  as  a  Higher  Court  of  Probate,  and  its 
jurisdiction  is  coextensive  with  that  of  the  Probate  Court.  It  is 
not  limited  to  the  particular  questions  that  arose  in  the  Probg-te 
Court  in  the  matter  appealed,  but  is  expressly  extended  to  mat- 
ters originally  within  the  jurisdiction  of  tliat  court.  It  is  an 
appellate  court  for  the  re-hearing  and  the  re-examination  of 
matters,  not  particular  questions  merely,  that  have  been  acted 
upon  in  the  court  below.  Adatns  v.  Adams,  21  Vt.  162.  And 
these  matters  embrace  even  those  that  rest  in  discretion.  Holmes 
V.  Holmes^  26  Vt.  536.  In  Francis  v.  Lathrope^  2  Tyler,  372.  the 
Claimant  was  allowed  on  terms  to  file  a  declaration  in  the 
pounty  Court,  he  having,  omitted  to  file  one  in  the  Probate 
Court  as  required  by  statute.  It  was  within  the  jurisdiction 
of  the  Probate  Court  to  have  allowed  this  amendment,  and  as 
the  County  Court  had  all  the  jurisdiction  of  the  Probate  Court 
in  this  behalf,  it  also  had  power  to  allow  the  amendment. 

The  record  shows  no  error  in  permitting  witnesses  to  tes- 
tify to  the  rental  value  of  the  house  and  garden  and  to  what 
it  was  worth  to  board  and  care  for  the  intestate.  Tliat  a  wit- 
ness may  testify  his  opinion  in  respect  of  such  matters,  pro- 
vided he  has  the  requisite  knowledge  to  make  him  competent, 
is  too  well  settled  in  this  State  to  admit  of  question.  Bat,  as 
this  court  has  said  before  and  here  repeats,  there  is  no  rule  of  law 
defining  the  amount  of  knowledge  the  witness  must  possess  in 
order  to  make  him  competent,  though  he  must  possess  suflBcient 
to  enable  him  to  form  some  estimate  of  the  value  and  the  wortli, 
but  whether  he  does  possess  suflicient  or  not  is  a  preliminary 
question  for  the  tribunal  beforcwhich  he  is  called,  and  its  decis- 
ion is  conclusive,  unless  it  appears  from  the  evidence  to  have 
been  erroneous  or  founded  on  an  error  in  law.  Railroad  Co.  v. 
Bixby,  57  Vt.  548. 

Testimony  to  the  value  of  the  use  of  the  household  furni- 
ture, if  such  value  was  not  involved  in  the  case,  was  harmless  to 

31 


382  RUTLAND  COUNTY, 


Bridget  Maughan  v.  Estate  of  Michael  Bumfi. 


the  d^endant,  as  its  only  tendency  was  to  lessen  the  amount  of 
plaintiffs  recovery. 

Kor  was  there  error  in  that  part  of  the  charge  to"  which  ex- 
ception was  taken.  It  is  claiined  that  it  was  misleading  in  that 
it  gave  the  jury  to  understand  that  it  was  the  duty  c»f  the  guar- 
dian to  take  his  ward  away  from  his  own  home  in  order  to  ena- 
ble the  guardian  to  provide  for  him,  and  that  he  was  derelict  in 
that  duty.  But  the  charge  is  not  criticisable  in  this  respect.  It 
fairly  gave  the  jury  to  understand  that  the  guardian  had  the 
right  to  assume  the  care  and  support  of  his  ward  and  to  provide 
for  him  in  the  ward's  home  as  well  as  elsewhere,  if  he  desired  to 
do  so. 

We  think  the  case  shows  a  state  of  facts  that  enabled  the  wai'd 
to  contract  for  his  own  support.  Sianna7d  v.  Burns^  63  Vt. 
244. 

Judgment  affirmed  and  to  he  certified. 


JANUARY  TERM,  1S92.  3^ 


PILMINGTON  DAGGETT  v.  THE  TOWN  OF  MENDON. 

Decree  of  foreclosure.     Invalid  vote  of  ioion  may  prevent 

becoming  absolute. 

The  defendant  town  conveyed  certain  lands  to  the  plaintiff  by  deed  war- 
ranty, taking  back  a  mortgage  for  the  purchase  price.  Subsequently 
this  mortgi^pe  was  foreclosed  and  a  decree  obtained.  Before  the  de- 
cree became  absolute  the  defendant  voted,  but  without  any  sufficient 
article  in  the  warning,  to  extend  the  time  of  redemption  six  months. 
Before  the  expiration  of  this  six  months,  but  after  tlie  decree  would 
have  become  absolute  by  its  original  terms,  the  defendant  voted,  at  a 
meeting  duly  warned,  to  give  the  plaintiff  a  quit-claim  deed  upon 
his  paying  a  sum  less  than  that  due  on  the  decree,  which  was  done. 
Held,  that  the  first  vote  to  extend  the  time  .of  redemption,  although 
invalid  by  reason  of  the  insufficient  warning,  would  have  entitled  the 
plaintiff  to  have  the  decree  opened ;  that  the  decree  never  became  ab- 
solute, and  that  the  covenants  in  the  original  deed  were  still  in  force. 

Action  of  covenant.  Pleas,  the  general  issue  and  in  bar. 
Trial  by  jury  at  the  September  term,  1891,  Start  J.,  presiding. 
At  the  close  of  the  plaintiff's  testimony  the  conrt  directed  a  ver- 
dict for  the  defendant.     The  plaintiff  excepts. 

The  opinion  states  the  facts. 

J,  C.  Baker,  for  the  plaintiff. 

Butler  &L  M olon e  1/  hiid  H,  A,  Harmon,  for  the  defendant. 

When  the  decree  of  foreclosure  became  absolute,  the  entire 
estate  vested  in  the  defendant  and  the  covenants  in  the  first  deed 
were  extinguished.  Littleton,  s.  743  ;  Coke  upon  Litt.  490,  a ; 
Preston,  Touclistone,  201 ;  Eaw.  Gov.,  223  ;  Brown  v.  Metz^  33 
111.  339  ;  Silverman  v.  Loomis,  104  111.  137  ;  Goodd  v.  Bennett, 
22  Wis.  565. 
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The  opinion  of  tlie  court  was  delivered  by 

TYLER,  J.  The  material  facts  that  liad  appeared  at  the 
conclusion  of  the  plaintiflE's  testimony,  wlien  the  defendant 
moved  for  a  verdict,  are  as  follows  :  In  July,  1872,  the  defend- 
ant town,  for  the  consideration  of  $1000,  by  a  warranty  deed, 
conveyed  to  the  plaintiff  a  tract  of  land  situated  in  that  town  of 
which  it  claimed  to  have  title,  and  the  plaintiff  at  the  same  time 
mortgaged  the  land  to  the  defendant  to  secure  the  payment  of 
$800  of  the  purchase  price,  as  specified  in  his  four  promissory 
notes  of  $200  each,  payable  in  different  years.  At  the  March 
term,  1875,  of  the  Rutland  Court  of  Chancery,  the  defendant  ob- 
tained a  decree  of  foreclosure  against  the  plaintiff,  in  which  it 
was  ordered  that  unless  the  plaintiff  pay  the  defendant  the  sum 
of  $310.02 — which  was  the  part  of  the  debt  then  due,  including 
costs— on  or  before  the  first  Tuesday  in  April,  1876,  and  the 
other  sums  within  a  year  after  they  respectively  became  due,  and 
interest,  the  plaintiff  should  be  foreclosed  and  forever  barred  from 
all  equity  of  redemption  in  the  premises.  At  its  town  meeting 
held  March  7,  1876,  it  was  voted  to  allow  the  plaintiff  six  months 
redemption  on  the  land  and  to  give  him  a  quit-claim  deed  by  his 
paying  the  balance  due  and  costs.  There  was  no  article  in  the 
warrant  for  the  meeting  that  authorized  this  vote  except  the 
article,  "  To  transact  any  oth(5r  business  that  may  be  legal  at  the 
meeting."  At  a  meeting  duly  warned  and  held  for  that  purpose 
July  22,  1876,  the  town  voted  to  give  the  plaintiff  a  quit-claim 
deed  of  the  land  upon  his  paying  $600  and  interest,  the  town 
paying  the  cost  of  foreclosure.  An  agent  was  appointed  to  make 
the  conveyance,  and  on  July  24th  the  sum  was  paid  and  the  con- 
veyance made  pui-suant  to  the  vote. 

This  action  is  for  an  alleged  breach  of  the  covenants  in  the 
original  deed  to  the  plaintiff.  The  court  sustained  the  defend- 
ant's motion  and  directed  a  verdict  in  its  favor. 

The  defendant  now  insists  that  its  title  to  the  land  became 
absolute  by  its  decree  of  foreclosure  and  the  plaintiff-s  title  tliere- 
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by  extinguished,  and  that  the  plaintiff  held  only  by  virtue  of  his 
deed  of  quit-claim  as  upon  a  new  purchase.  The  plaintiflE  contends 
that  the  quit-claim  deed  operated  as  a  redemption  of  the  mort- 
gage, and  that  the  covenants  in  the  original  deed  were  in  force 
when  the  suit  was  brought. 

If  the  decree  became  absolute  and  reinvested  the  covenantor 

* 

with  the  title,  then  the  covenants  were  no  longer  in  force  and  the 
plaintiff  had  no  right  of  action. 

As  there  was  no  specific  article  in  the  warrant  for  the  March 
meeting  authorizing  the  vote  to  extend  the  time,  the  vote  that 
was  passed  did  not  operate  as  a  perfected  legal  agreement  between 

the  parties  by  which  the  time  was  extended.     It  was  the  declara- 

f 

tion  of  a  purpose,  a  proposition  to  extend  it,  upon  which  the 
plaintiff  might  rely  and  which  would  doubtless  have  entitled  him 
to  an  order  opening  the  decree  had  the  town  attempted  to  take 
advantage  of  his  failure  to  meet  the  April  payment.  The  propo- 
sition of  March  7th  ripened  into  an  agreement  by  the  action  of 
the  town  in  July,  when  the  decree  was  opened,  payment  accepted 
and  the  plaintiff  permitted  to  redeem.  In  Pier  son  v.  Clayea  et 
cU.j  15  Vt.  9S,  the  Court  of  Cliancery  opened  a  decree  of  fore- 
closure, when  the  failure  of  the  mortgagor  to  pay,  according  to 
the  decree,  was  not  through  his  negligence  or  default,  but  in  con- 
sequence of  propositions  of  settlement  and  payment,  to  be  carried 
into  effect  after  the  time  of  payment  had  expired,  and  the  failure 
to  perform  was  on  the  part  of  the  mortgagee.  For  a  full  con- 
sideration of  the  law  relative  to  the  right  of  a  mortgagor  to  re- 
deem after  the  time  limited  by  the  decree  had  expired,  where  he 
had  been  prevented,  without  his  own  fault,  from  making  a  re- 
quired payment,  see  Kopper  v.  Dyer^  59  Vt.  477. 

We  hold  that  the  decree  of  foreclosure  did  not  become  ab- 
solute 80  that  the  title  to  the  land  reinvested  in  the  defendant ; 
that  the  quit-claim  was  a  redemption  and  continued  the  warranty 
deed  in  force,  and  that  the  plaintiff  was  entitled  to  pursue  his  ac- 
tion according  to  its  merits. 

Judgment  reversed  and  cause  remanded. 
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SAMUEL  P.  WILLIAMS,  ADMR.  v.  M.  FRANCIS 

WAGER  ET  AL. 

» 

Resulting  ti^usta.  Payment  of  purchase  hy  person  other  than 
grantee.  Entire  payment  need  not  he  made  at  time  of 
conveyance.     Evidence,   Error, 

1.  Where  upon  the  purchase  of  real  estate  the  cx)nveyance  of  the  legal  title 

is  made  to  one  person,  while  the  consideration  is  paid  by  another,  a 
trust  thereby  results  by  implication  of  law  in  favor  of  the  person  who 
pays  the  purchase  money,  and  the  facts  necessary  to  raise  buch  trust 
may  be  shown  by  parol. 

2.  Nor  does  it  alter  the  rule  that  the  one  to  whom  the  conveyance  w^as 

made  is  dead. 

3.  The  evidence  of  such  a  trust  must  be  clear  and  satisfactory,  but  by  this 

it  is  only  meant  that  the  trier  of  the  case  must  be  reasonably  satisfied 
of  the  fact  which  the  evidence  tends  to  prove  ;  and  when  the  case  is 
referred  to  a  special  master  to  find  and  report  the  facts,  his  finding  is 
conclusive  upon  the  court,  certainly  unless  he  reports  the  evidence 
upon  which  that  finding  is  based. 

4.  A  resulting  trust  cannot  be  raised  by  any  transactions  between  the  par- 

ties subsequent  to  the  passing  of  the  legal  title,  but  it  is  not  necessary 
that  the  entire  purchase  money  should  be  paid  at  the  time  of  the  con- 
veyance. It  is  enough  if  the  one  setting  up  the  trust  assumed  to  pay 
as  a  part  of  the  original  transaction  and  subsequently  did  pay  the 
consideration. 

5.  A  witness  may  refer  to  a  memorandum  made  at  the  time  of  a  transac- 

tion for  the  purpose  of  refreshing  his  recollection,  and  such  memo- 
randum is  itself  admissible  in  connection  with  the  witness's  testimony . 

6.  Error  cannot  be  predicated  upon  the  reception  by  a  special  master  of 

evidence  bearing  solely  upon  an  issue  not  involved  in  the  decision  of 
the  court. 

Bill  to  establish  a  trust.     Heard  upon  the  pleadings  and  the 
report  of  a  special  master,  at  the  September  term,  1891.  Thomp- 
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son,  chancellor,  dismisBed  the  bill  pro  /o7*ma.  The  orator  ap- 
peals. * 

The  orator  brought  suit  as  the  administrator  of  Catherine  J. 
Williams,  his  wife*  Tlie  bill  alleged  in  substance,  that  in  the 
year  1864  his  said  wife  Iiad  purchased  the  premises  in  question 
of  one  Kimball,  for  the  sum  of  $2000  ;  that  she  paid  down  the 
sum  of  $200,  and  subsequently  paid  the  remaining  $1800  with 
interest ;  that  at  the  time  of  the  conveyance  it  was  agreed  be- 
tween herself  and  one  Parmelia  M.  Wager,  her  mother,  that  the 
conveyance  shonld  be  taken  in  the  name  of  her  said  mother,  and 
that  the  conveyance  was  then  so  taken ;  that  the  said  Catherine 
J.  went  into  the  immediate  occupancy  of  the  premises  and  con- 
tinued in  said  occupation,  exercising  sole  and  absolute  dominion 
over  them,  from  the  execution  of  said  deed  down  to  the  time  of 
her  death  in  Jnly,  1889 ;  that  during  all  this  time  the  legal  title 
to  said  premises  had  continued  in  the  said  Parmelia  M.  Wager, 
who  had  deceased  previous  to  tlie  deatli  of  the  said  Catherine  J.; 
that  the  heirs  and  representatives  of  tlie  said  Parmelia  M.,  tlie 
defendants  in  this  suit,  laid  claim  to  said  premises  as  a  part 
of  her  estate,  and  that  her  executors  had  begun  and  were  then 
proaeeuting  an  action  of  ejectment  for  the  possession  of  the  same. 
The  orator  prayed  that  this  action  of  ejectment  might  be  perpet- 
ually enjoined  and  that  the  defendants  might  l)e  compelled  to 
execute  to  him  a  deed  of  said  premises. 

The  defendants  by  their  answers  denied  that  Catlierine  J. 
Williams  ever  paid  any  part  of  the  purchase  price  or  had  any  in- 
terest whatever  in  the  purchase  of  said  premises,  and  asserted 
that  the  purchase  was  made  and  the  purchase  money  paid  by 
Parmelia  M.  Wager  for  lier  own  benefit ;  that  she  had  always 
been  the  owner  of  the  same  in  her  life  time,  and  that  the  proper- 
ty was  then  a  part  of  her  estate. 

The  master  reported  that  on  the  7th  day  of  October,  1864, 
one  Daniel  Kimball,  who  had  deceased  previous  to  the  trial,  exe- 
cuted and  delivered  a  deed  of  the  premises  to  the  said  Parmelia 
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M.  Wager,  and  that  the  legal  title  to  said  premises  still  stood  in 
her  representatives.  The  purchase  price  of  said*  premises  was 
$2000,  of  which  $200  was  paid  in  cash  at  the  time  of  the  con- 
veyance, the  deed  being  conditioned  for  the  payment  of  tlie 
balance  on  or  before  October  7,  1868,  and  the  same  having  been 
paid  according  to  the  terms  of  said  deed.  It  appeared  that  the 
conveyance  was  made  and  the  purchase  money  paid  to  Mr.  Kim- 
ball, both  at  the  time  of  the  conveyance  and  subsequently,  by  one 
Edward  Edgerton,  an  attorney-at-law,  who  testified  that  he  was 
employed  by  and  acted  for  the  said  Catherine  J.  Williams.  The 
only  witness  whose  testimony  bore  directly  upon  the  question  as 
to  who  paid  the  purchase  money,  and  by  whom,  and  for  whose 
benefit  the  purchase  itself  was  originally  made,  was  the  testimony 
of  Mr.  Edgerton.  He  himself  had  deceased  previous  to  the  hear- 
ing before  the  master,  but  his  deposition  was  introduced  upon 
these  various  points.  In  reference  to  the  payment  of  the  pur- 
chase price  the  master  reported  as  follows  : 

"  At  the  delivery  of  the  deed  the  sum  of  $200  was  paid 
in  cash,  and  it  was  agreed  that  the  remaining  portion  of  the  pur- 
chase  price  should  be  paid  as  provided  in  the  condition  attaclied 
thereto.  There  was  no  direct  evidence  to  show  who  in  fact  paid, 
or  furnished  the  money  with  which  to  make  the  $200  cash  pay- 
ment, but  from  all  the  circumstances  surrounding  the  transaction, 
as  herein  related,  I  find  that  the  money  was  furnished  and  pay- 
ment made  by  Mrs.  Williams. 

In  respect  to  all  the  payments  thereafter  made,  I  find  that 
the  money  was  furnished  therefor  by  Mrs.  Williams  to  Mr.  Ed- 
gerton, whoraadethe  payments  for  her  to  Mr.  Kimball,  he  keep- 
ing an  account  thereof,  a  memorandum  of  which,  made  by  him, 
hereto  attached,  marked  exhibit  "B"  was  referred  to  by  Mr.  Ed- 
gerton, in  his  deposition  as  a  memorandum  made  at  the  time,  and 
used  by  him  to  refresh  his  memory  while  testifying,  and  was  of- 
fered and  received  by  me  in  connection  with  his  deposition, 
against  the  objection  and  subject  to  the  exception  of  the  defend- 
ants." 

After  the  execution  of  the  deed,  it  was  delivered  to  Mr. 
Edgerton  as  the  attorney  for  Mrs.  Williams,   who   procured  it 
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to  be  recorded  in  the  town  clerk's  office,  and  afterward  delivered 
it  to  Mrs.  Williams.  She  retained  it  in  her  possession  for  some 
time  when  it  finally  came  into  the  possession  of  Mrs.  Wager, 
but  at  what  time  and  under  what  circumstances  did  not  clearly 
appear.  Immediately  after  the  execution  of  the  deed,  Mrs. 
Williams  went  into  the  possession  of  the  property,  and  continued 
in  the  possession  of  the  same,  treating  it  and  managing  it  in  all 
respects  as  her  own  property,  and  taking  to  herself  the  sole  use 
and  income  from  it,  down  to  the  time  of  her  death. 

The  memorandum  mentioned  in  the  opinion  of  the  court, 
was  the  exhibit  •*  B ",  which  is  referred  to  by  the  master  in 
the  extract  from  his  report  above  given. 

The  orator  claimed  title  to  the  premises  by  reason  of  advei*se 
possession  as  well  as  by  virtue  of  the  original  transaction,  and  as 
bearing  upon  this  point  introduced  evidence  of  the  declarations 
of  his  wife  in  her  life  time,  as  to  the  ownership  of  the  property, 
against  the  objection  and  exception  of  the  defendants,  and  was 
also  permitted  to  testify  himself  against  their  objection  and  ex- 
ception in  reference  to  the  occupany  of  the  premises  by  his  wife 
and  her  claim  of  title  thereto. 

J.  C,  Baker  and  CI  A.  Prouty^  for  the  orator. 

The  trust  sought  to  be  established  in  this  case  is  a  resulting 
trust,  arising  by  implication  of  law,  and  as  such  is  especially  ex- 
cepted from  the  operation  of  the  Statute  of  Frauds.  Parol  evi- 
dence was  admissible  to  establish  the  facts  from  which  it  sprang. 
R.  L.  s.  1933  ;  Lewin  Trusts,  143,  167  ;  1  Perry  Trusts,  s.  124. 
Pomeroy,  Eq.  Jur.,  ss.  1030, 1040 ;  Boyd  v.  McLean^  1  John  Ch. 
582;  Page  v.  Page,  8  ]S".  H.  187  ;  Baker  v.  Vining,  30  Me.  121 ; 

Lvoermore  v.  Aldrich,  5  Cush.  431,  434  ;  Pinney  v.  Fellows,  15 
Vt.  525  ;  Pinnock  v.  Clough^  16  Vt.  500 ;  Barron  v.  Barron, 
28  Vt.  375  ;  Clark  v.  Clark,  43  Vt.  685. 

The  rule  here  contended  for  is  not  at  variance  with  Salisbury 
V.  Clark,  61  Vt.  453.  In  that  case  the  deed  was  to  the  grantee 
upon  an  expressed  consideration,  and  it  has  always  been  lield 
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not  permissible  in  sucli  case  to  contradict  the  deed  by  showing 
that  in  fact  there  was  no  consideration.  Pom.  Eq.  Jur.^  a. 
1036. 

Although  there  is  some  intimation  in  the  earlier  cases  that 
parol  evidence  is  not  admissible  after  the  death  of  the  nominal 
purchaser,  the  law  is  now  settled  the  other  way.  Pinney  v. 
FeOowa,  15  Vt.  525,  538 ;  Lewin  Trusts,  130. 

The  evidence  to  establish  the  fact  of  the  payment  by  Mrs, 
Williams  must  be  clear,  but  if  it  satisfied  the  master,  this  court 
cannot  say  that  it  was  not  sufficient.  Jackson  v.  Stevens^  108 
Mass.  94. 

The  testimony  as  to  the  declarations  of  Mrs.  Williams  was 
admissible  upon  the  question  of  adverse  possession.  Wood 
Lint  s.  268,  p.  510,  note  6 ;  Hollister  v.  Toung^  42  Vt.  407. 

Ed%onR,  Harder  W[\A  Henry  A.  Harmon^  for  the  defendant. 

Only  $200  was  paid  at  the  time  of  the  conveyance,  and  if 
any  trust  results  it  can  only  be  jpro  tanto  to  the  extent  of  this 
payment.  No  resulting  trust  can  be  raised  by  payments  upon 
the  part  of  the  supposed  beneficiary  made  after  the  conveyance. 
Pinney  v.  FeUmcs^  15  Vt.  525  ;  Pinnock  v.  Clough^  16  Vt. 
500 ;  Dewey  v.  Dewey ^  35  Vt.  560 ;  Botsford  v.  Burr,  2  Johns. 
Ch.  405  ;  Stcere  v.  Steere^  5  Johns.  Ch.  1 ;  Rogers  v.  Murray^  3 
Paige,  390,  3.97  ;    White  v.  Carpenter,  2  Paige,  28?^. 

Parol  evidence  cannot  be  resorted  to,  to  establish  a  resulting 
trust  of  this  kind  after  the  death  of  the  nominal  purchaser.  -2 
Atk.  150  ;  Hooper  v.  EyUs^  Vernon,  480. 

The  evidence  in  this  case  is  not  sufficiently  clear  and  satis- 
'  factory  to  establish  the  facts  from  which  the  trust  results.  Ex 
parte  Vernon,  2  P.  Wms.  549 ;  Goodwin  v.  Lister^  3  P.  Wms 
387 ;  Faringer  v.  Ramsey,  4  Md.  Ch.  33 ;  Butlm*  v.  TuttU,  19 
N.  J.  Eq.  560 ;  Miller  v.  Blose,  30  Gratt.  745  ;  Appeal  of  Wal- 
ter, 8  Atl.  406 ;  Appeal  of  Jackson,  8  Atl.  870 ;  Botsford  v. 
Burr,  2  Johns.  Ch.  4^.}9. 

The  memorandum  was  improperly  admitted  as  evidence. 
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Lapham  v.  Kelley^  35  Vt.  195  ;  National  Bank  v.  Madden^  23 
Abb.  N.  0. 123. 

The  opinion  of  the  conrt  was  delivered  by 

TYLER,  J.  The  master  has  found  that  the  premises  were 
purchased  and  paid  for  by  Mrs.  Williams.  The  defendants  in 
their  answer  deny  that  Mrs.  Williams  made  the  payment  of  $200 
at  the  time  the  deed  was  delivered,  and  aver  that  Mrs.  Wager 
made  that  payment.  Mr.  Edgerton,  the  attorney,  testified  that 
he  had  no  distinct  recollection  of  actually  taking  the  money  into 
his  hands  and  handing  it  to  Mr.  Kimball,  the  grantor,  that  he 
remembered  the  fact  that  $200  was  then  paid  and  the  remaining 
$1800  secured  by  the  condition  in  the  deed,  and  that  none  of  the 
money  came  from  Mrs.  Wager. 

The  general  rule  is  that  in  order  to  establish  a  trust  by  parol 
evidence  in  opposition  to  the  recital  in  a  deed,  the  evidence  must 
b3  clear  and  positive.  Adams'  Eq.  33.  The  evidence  must  be 
full,  clear  and  satisfactory.  Freeman  v.  Kelley^  1  Iloff.  90, 
note ;  Lewin  on  Trusts,  167,  speaks  of  a  considerable  weight  of 
evidence  to  overcome  the  solemnity  of  the  oath  in  the  defend- 
ant's answer.  Nothing  more  can  be  meant  b}'  the  rule  than  this, 
that  the  trier  of  the  case,  whether  it  is  the  court  or  one  of  its 
masters,  must  be  reasonably  satisfied  of  the  fact  which  the  evi- 
dence tends  to  prove.  In  this  case  it  was  for  the  master  to  de- 
cide the  question  upon  the  weight  of  the  evidence  produced 
before  him.  He  was  not  requested  to  return  the  evidence  to 
the  court  and  did  not  voluntarily  return  it,  so  that  the  court 
might  determine  whether  or  not  there  was  sufficient  ground  for 
his  finding.  He  finds,  '*  from  all  the  circumstances  surrounding 
the  transaction  that  the  $200  was  furnished  and  payment  made 
by  Mrs.  Williams."  Tliat  question  is  therefore  settled  by  the 
master,  as  one  of  fact  within  his  province  to  try  and  determine. 

The  defendants'  counsel  do  not  contend  that  parol  evidence 
is  inadmissible  to  establish  a  trust.  Our  statute,  which  is  in  sub- 
stance a  re-enactment  of  29  Car.  2,  is  as  follows :     **  No  trust 
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concerning  lands,  excepting  such  as  may  arise  or  result  by  im- 
plication of  law,  shall  be  created  or  declared,  unless  by  an  instru- 
ment in  writing,  signed  by  the  party  creating  or  declaring  the 
same,  or  by  his  attorney."  R.  L.  11)33.  This  statute  has  been 
adopted  by  most  of  the  States  and  it  is  generally  held  in  this 
country  that  resulting  trusts  are  not  within  the  statute  and  may 
be  proved  by  parol.  In  England  it  is  very  doubtful  whether 
such  evidence  would  be  aduiitted  against  the  answer  of  the  de- 
fendant.    Adams'  Eq.  33,  note. 

A  resulting  trust  by  presumption  of  law  arises  where  the 
legal  qwnership  of  property  has  been  disposed  of,  but  it  is  ap- 
parent from  the  language  of  the  disposition  itself  or  from  the 
attendant  circumstances,  that  the  equitable  ownership  or  bene- 
ficial interest  was  intended  to  go  in  a  different  channel,  although 
there  is  no  declaration,  or  no  sufficient  declaration,  as  to  what 
that  channel  should  be.  In  this  case  a  trust  is  implied  for  the 
real  owner,  termed  a  resulting  trust,  or  trust  by  operation  of  law  ; 
and  such  a  trust,  although  relating  to  real  estate,  is  exempted  by 
a  proviso  in  the  statute  of  frauds  from  the  necessity  of  being  de- 
clared or  evidenced  in  writing.     Adams'  Eq.  31. 

In  the  case  of  Ziverni07*e  v.  Aldrich  et  al.^  5  Cush.  431,  it 
was  held  that :  "  When  land  is  purchased,  and  the  conveyance  of 
the  legal  estate  is'  taken  in  the  name  of  (»ne  person  and  the  con- 
sideration is  paid  by  another,  the  trust  of  the  legal  estate  results 
to  the  person  who  advances  the  purchase  money,  and  the  party 
named  in  the  conveyance  is  a  trustee  for  the  party  from  whom 
the  consideration  proceeds.  So,  if  only  a  part  of  the  purchase 
money  is  paid  by  the  third  party,  there  will  be  a  resulting  trust 
in  his  isLVor  pro  tanto.  It  is  also  well  settled,  that  though  it  is  ex- 
pressed in  the  deed  that  the  consideration  was  paid  by  the  grantee, 
yet  parol  evidence  is  admissible  to  8how  that  the  consideration 
was  in  fact  paid  by  a  third  person,  for  the  purpose  of  establish- 
ing a  resulting  trust  in  favor  of  such  third  person.  The  admis- 
sion of  parol  evidence  in  such  cases,  it  is  fully  settled,  does  not 
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come  within  tlie  prohibition  of  the  statute."  *  *  *  Bots- 
ford  V.  ^t^rr,.2  Jolins.  Ch.,  Law.  Ed.  405  and  notes ;  Pom.  Eq. 
Jur.  1037-1040  ;  Hill  on  Trustees  96 ;  2  Wash.  Real.  Prop.  517; 
Brison  v.  Brison,  75  Cal.  525,  (7  Am.  St.  R.  183  and  note. 
This  court  has  held  the  same  doctrine,  that  where  one  person 
purchases  lands  with  his  own  money  and  takes  a  deed  to  another 
a  trust  results  by  operation  of  law  to  the  person  making  the  pur- 
chase. Pinney  v.  FeUows^  15  Vt.  525  ;  Pinnock  v.  doughy 
16  Vt.  500 ;  Bar  von  v.  Barron  et  al^  24  Vt.  375  ;  Dewey  v. 
Dewey,  35  Vt.  555 ;  Olarh  v.  Clark,  43  Vt.  685. 

The  defendants'  counsel  insist  that  a  resulting  trust  cannot 
in  any  event  be  claimed  except  as  to  the  $200  which  was  paid 
when  the  deed  was  executed  and  delivered.  It  is  Well  settled 
that  the  trust  must  arise  from  the  original  transaction.  It  is 
created,  if  at  all,  by  the  transactions  incident  to  the  conveyance, 
and  at  that  time,  and  not  by  any  subsequent  transactions  between 
the  parties.  When  the  legal  title  has  once  passed,  a  resulting 
trust  cannot  be  raised  upon  it  by  subsequent  acts  or  agreements 
of  the  parties.  But  the  assumption  of  payment  of  a  part  of  the 
consideration  money  is  as  much  a  partof  the  transaction  as  the 
actual  payment  of  a  part.  It  must  be  conceded  that  there  was  a 
tvu'&t  pro  ianto,  arising  from  the  facts  that  the  $200  was  paid  by 
Mrs.  Williams,,  and  that  Mrs.  Wager  was  a  mere  nominal  gran- 
tee ;  then  there  is  no  ground  for  maintaining  that  a  trust  did  not 
result  as  to  the  $1800,  which,  as  a  part  of  the  transaction,  was 
promised  and  secured  to  be  paid  by  Mrs.  Williams,  and  was  sub- 
sequently paid  by  her  according  to  the  condition  in  the  deed. 
We  apprehend  that  nothing  further  is  intended  by  the  authori- 
ties on  this  subject  than  that  the  consideration  must  he  paid  or 
assumed  to  be  paid  by  the  cestui  que  trust  at  the  time  of  the  con- 
veyance, so  that  the  trust  results  then  and  not  afterwards.  In 
Botvford  V.  Burry  supra,  $90  of  the  amount  to  be  paid  was  in 
fact  paid  by  the  plaintiff ;  it  was  not  claimed  that  any  further- 
payment  was  made  or  promised  by  him  at  the  time  of  the  con- 
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veyance,  but  that  he  afterwards  aasigned  a  certain  note  for  the 
same  purpose.  It  was  held  that  there  was  a  trust  only  to  the 
extent  of  the  $90. 

Steere  v.  Steere^  5  Johns.  Ch.  1,  Rogers  v.  Murray^  3  Paige 
390,  and  the  other  case  cited  bj  the  defendants'  counsel  on  this 
point  merely  recc^nize  the  doctrine  that,  after  the  legal  title  has 
once  passed  to  the  grantee,  by  deed,  it  is  impossible  to  divest  the 
legal  estate  and  raise  a  resulting  trust  by  the  subsequent  ad vance- 
nient  of  funds.  In  Piriney  v.  Fellows^  supra^  which  is  relied 
upon,  Mrs.  Pinney  claimed  to  be  the  cestui  que  trust:  it  appeared 
that  she  paid  $100  of  the  consideration  at  the  time  of  the  pur- 
chase, and  that  her  son,  who  was  the  alleged  trustee,  gave  his 
own  notes  for  the  remaining  $300  which  Mrs.  Pinney  did  not 
assume  and  was  under  no  obligation  to  pay,  though  she  did  sub- 
sequently pay  them  for  her  son.  Bennett,  J.,  said  :  "  If,  then, 
Mrs.  Pinney  had,  at  the  time  of  the  purchase,  paid  the  full  con- 
sideration money,  the  law,  out  of  that  fact,  would  have  raised  the 
trust.  Though  it  has  been  sometimes  questioned,  yet  it  is  now 
well  settled,  that  a  part  payment  of  the  consideration,  at  the  time 
of  the  purchase,  will  charge  the  land  with  a  trust  pro  tanto,^^ 
The  other  Vermont  cases  cited  are  authorities  only  as  to  the  gen- 
eral rule  of  law  that  the  payment  must  be  made  at  the  time  of 
the  purchase.  In  Dewey  v.  Dewey,  supra,  Poland,  Ch.  J.,  com- 
mented upon  the  holding  in  Pinney  v.  FellowSjtheit  the  trustee's 
written  testimony  given  long  after  the  conveyance  and 
after  the  rights  of  his  creditors  had  intervened  by  at- 
tachments, was  suflScient  to  satisfy  the  statute  and 
uphold  the  trust  as  to  the  $300,  and  said :  "For  myself, 
I  must  say  that  this  mode  of  upholding  the  trust  is  wholly 
unsatisfactory,  and  seems  frivolous  and  absurd,  thougJi 
I  should  say  that  her  entering  upon  the  land,  paying 
off  the  mortgage,  and  her  long  and  open  posession  of  the 
land,  which  was  notice  to  all  the  world  of  her  title,  was  suflS- 
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jeient  to  entitle  her  to  claim  a  conveyance,  on  the  ground  of  a 
fall  perfgrtnanee." 

We  have  been  referred  to  no  case,  nor  have  we  been  able  to 
find  one,  which  holds  that  giving  security  for  the  payment  of 
the  purchase  price  by  the  cestui  que  irvst^  at  the  time  of  the 
conveyance,  when  there  is  a  subsequent  paynent  in  fact,  is 
not  equivalent  to  a  payment  at  the  time  of  the  pur- 
chase. In  Adams'  Eq.  33  note  it  is  saiil  that  the  money 
HiUst  have  been  actually  paid  by  the  alleged  cestui  qiie  trust,  out 
of  his  own  or  borrowed  funds,  or  secured  to  be  paid  at  or  be- 
fore the  time  of  the  purchase.  It  is  not  necessary  to  show 
that  the  purchase  money  was  actually  paid  at  the  time  of  the 
conveyance ;  it  would  be  sufficient  to  show  that  it  was  paid  in 
pursuance  of  the  contract  by  which  the  purcliase  was  made. 
2  Wash.  Real  Prop,  518.  In  Freeman  v.  Kelley^  1  HoflE.  90, 
in  referring  to  BoUford  v.  Burr^  the  court  said :  **  I  do  not 
think,  therefore,  that  this  case  or  any  other,  has  expressly  de- 
cided that  where  there  is  clear  proof  of  a  prior  payment  coupled 
with  clear  proof  of  subsequent  payments,  all  on  account  of  tlie 
purchase,  proof  of  an  agreement  to  purchase  for  the  use  of 
the  payee  shall  not  be  let  in.  The  opinion  of  Lord  Northing- 
ton  in  BarUett  v.  Pickcrsgill^  Eden,  515,  as  well  as  the  case 
Wray  v.  Steele,  2  Ves.  &  B.  385,  appear  to  justify  its  admis- 
sion." In  the  note  of  Botsfm^d  v.  Burr,  Mr.  Desty  says: 
"  it  is  essential  that  the  party  setting  up  the  trust  shall  have 
paid  or  become  bound  for  the  purcliase  money  on  his  own  ac- 
count, and  as  a  part  of  the  original  transaction  of  purchase.'* 
In  2  Pom.  Eq.  Jur.  s.  1037,  nearly  the  same  language  is  used. 
In  Blodgett  v.  HUdreth^  103  Mass.  484,  the  court  said :  "It 
need  not  be  money  advanced  or  paid  at  the  time  of  the  convey- 
ance. The  mode,  time  and  form  in  which  the  consideration  was 
rendered  are  immaterial,  provided  they  were  in  pursuance  of 
'  the  contract  of  purchase.  It  is  sufficient  if  that  which  in  fact 
formed  the  consideration  of  the  deed  moved   from  the  party 
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for  whom  the  trust  is  claimed  to  exist,  or  wfw  furnished  in  her 
behalf  or  upon  her  credit.  The  trust  results  from  the  purchase 
and  paymeut  of  the  (consideration  by  or  for  one  party,  and  the 
conveyance  of  the  land  to  another." 

That  parol  evidence  is  admissible  as  well  after  the  death  of 
the  nominal  purchaser  as  in  his  life-time  is  now  well  settled, 
though  it  seems  to  have  formerly  been  a  disputed  question. 
Lewin  on  Trusts.,  130 ;  Hill  on  Trustees,  96,  and  numerous 
cases  cited  in  the  notes ;  Botsford  v.  Bur7\  notes  /  Pinney  v. 
FeUowSy  p.  538,  and  cases  there  cited. 

Three  exceptions  are  insisted  upon  by  the  defendants  rela- 
tive to  the  admission  of  evidence : 

The  master  states  that  Mr.  Edgerton  was  permitted  to  refer 
to  a  memorandum  made  by  him  at  the  time  of  the  conveyance  of 
the  property,  to  refresh  his  recollection,  and  that  the  memoran- 
dum was  not  received  as  independent  evidence.  This  comes 
within  the  rule  Lapkam  v.  KeU&y^  35  Vt.  195,  and  Davis  <J& 
Whittdker  v.  Fields  56  Vt.  426,  and  there  was  no  error  in  re- 
ceiving it  for  the  purpose  for  which  it  was  offered. 

Evidence  of  Mrs.  Williams'  statements  to  her  ownership  of 
the  property,  made  at  various  times  while  she  was  in  possession, 
bears  upon  the  question  of  adverse  possession.  The  testimony 
of  the  orator  bears  upon  the  same  question.  As  we  do  not  dis- 
pose of  the  case  upon  that  ground  this  evidence  becomes  unim- 
portant. 

Decree  reversed  and  cause  remanded  with  mandate  that 
the  defendant,  M.  Francis  Wager,  be  perpetually  enjoined 
from  prosecuting  the  action  of  ejectment,  set  up  in  the  hill,  and 
that  the  orator  have  a  decreee  for  a  transfei*  of  the  legal  title  to 
the  property  by  the  defendants  to  him.,  according  to  the  prayer 
ofthebill. 


r 
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VICTORIA  A.  JOHNSON  v.  VALIDO  MARBLE  CO. 

ET  AL. 

Equitahle  lien  of  mortgagee  to  insurance  money.  Prior 
mortgagee  not  hound  to  notice  subsequent  record.  What 
foAsts  win  put  upon  inquiry.  When  principal  affected 
hy  knowledge  of  agent.  Wife  not  hound  hy  acts  of  hvs-' 
hand  without  her  authority.  Priority  of  liens.  Evidence, 
Hushand  and  wife.  Party  may  testify  to  capacity  in 
which  he  aciedy  if  disclosed. 

Adams  held  a  first  mortgage  against  the  property  of  the  Valido  Marble 
Company,  of  which  the  husband  of  the  oratrix  was  treasurer  and 
general  manager.  The  defendants  held  a  second  mortgage  from  that 
company  of  the  same  premises  to  secure  the  payment  of  certain 
bonds;  and  this  second  mortgage  contained  a  stipulation  that  the 
mortgagor  should  keep  the  premises  insured  for  the  benefit  of  the 
mortgagees.  Adams  had  begun  a  foreclosure  of  his  mortgage  pre- 
viously to  the  making  of  the  defendants*  mortgage.  After  the  decree 
of  Adams  had  become  absolute,  but  in  virtue  of  an  arrangement  made 
with  him  before,  the  oratrix  paid  him  the  amount  of  his  decree  and 
.took  from  him  a  quit-claim  deed  of  the  premises.  Her  husband  acted 
as  her  agent  in  paying  the  money  and  taking  the  conveyance.  After 
taking  this  conveyance  she  gave  to  the  Vahdo  Company  a  written 
obligation,  that  she  would  re-convey  to  it  upon  being  repaid  the 
amounts  advanced  by  her,  and  still  later  executed  a  conditional  deed 
of  that  tenor.  By  these  instruments  it  was  provided  that  the  com- 
pany should  keep  the  premises  insured  for  her  benefit,  and  that  in 
the  event  of  loss  the  insurance  money  might,  if  the  parties  agreed,  be 
used  in  rebuilding  the  premises.  The  company  did  so  insure  the 
premises,  the  buildings  were  destroyed  by  fire;  and  an  amount  of  insur- 
ance was  paid  sufficient  to  satisfy  the  entire  debt  of  the  oratrix,  and 
was  by  her  passed  over  to  the  company  to  be  used  in  rebiiilding,  but 
was  not  in  fact  used  for  that  purpose.  The  husband  of  the  oratrix 
acted  as  her  agent  in  settling  with  the  insurance  companies.  The 
oratrix  did  not  know  of  the  defendants'  mortgage  but  did  knoW  that 

22 
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'  tbere  were  outstanding  bonds  against  the  company.  Heldj  that  the 
fact  that  the  oratrix  suffered  the  company  to  retain  the  insurance 
money  did  not  work  a  payment  of  her  debt,  nor  estop  her  from  as- 
serting the  same  as  a  prior  lien  against  the  defendants,  for 

1.  While,  if  the  mortgagor  convenants  to  keep  the  mortgaged  premises 

insured  for  the  benefit  of  the  mortgagee,  the  mortgagee  will  have  an 
equitable  lien  as  against  the  mortgagor  upon  the  proceeds  of  an  in- 
surance actually  affected,  although  not  in  terms  for  the  benefit  of  the 
mortgagee ; 

2.  Still  such  lien  will  not  be  good  as  against  a  prior  mortgagee,  who  neither 

has  nor  ought  to  have  knowledge  of  the  subsequent  mortgage. 

3.  The  record  of  the  second  mortgage  was  not  constructive  notice  to  the 

oratrix. 

4.  Nor  was  knowledge  of  the  fact  that  bonds  were  outstanding  sufficient 

to  put  her  upon  inquiry  as  to  how  those  bonds  were  secured,  or 
whether  they  were  secured  at  all. 

5.  She  did  not  stand  affected  with  the  knowledge  of  her  husband  since  the 

matters  in  which  he  acted  as  her  agent  in  no  way  involved  the  exist- 
ence of  the  defendants'  mortgage. 

6.  Nor  would  she  be  bound  by  an  agreement  which  he  executed  in  refer- 

ence to  these  matters  without  her  authority. 

7.  The  checks  for  tlie  insurance  money  were  made  payable  to  the  order  of 

the  oratrix,  and  were  by  her  endorsed  and  delivered  to  her  husband, 
as  the  general  manager  of  the  Valido  Company.  He  in  fact  deposited 
them  to  the  credit  of  the  oratrix,  and  drew  the  proceeds  out  upon 
checks  signed  in  blank  by  her,  but  without  her  knowledge  that  the 
money  had  been  so  deposited  or  for  what  purpose  the  checks  were  to 
be  used.  Held,  that  the  rights  of  the  oratrix  were  not  thereby 
affected. 

8.  At  the  time  the  defendants  took  their  mortgage  Adams  had  an  attach- 

ment lien  against  the  premises  w^hich  subsequently  became  a  judg- 
ment hen  maturing  before  the  decree  of  f orclosure  became  absolute. 
The  amount  of  the  judgment  was  something  more  than  $3000,  and 
the  amount  of  the  decree  something  less  than  $10,000,  the  two  aggre- 
gating over  $13,000.  The  oratrix  arraijged  with  her  husband,  as  the 
manager  of  the  Valido  Company,  that  she  would  advance  $13,000  to 
pay  off  these  encumbrances  and  take  the  security  of  Adams.  Pur- 
suant to  this  arrangement  she  paid  her  husband  $3,000  for  the  Valido 
Company,  and  that  company  with  this  and  additional  money  of  its 
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own  paid  the  judgment.  Later  she  paid  her  husband  $10,000  more 
to  satisfy  the  decree.  After  the  decree  had  become  absolute  in 
Adams,  he  was  paid  the  amount  of  his  decree,  being  leas  than  $10,000, 
and  thereupon  quit-claimed  to  the  oratrix ;  who  agreed  to  re-deed  to 
the  Valido  Company,  upon  re-payment  of  the  entire  $13,000.  Held, 
that  the  oratrix  thereby  ac(]uired  a  lien  superior  to  the  defendants' 
mortgage  to  the  extent  of  the  entire  $13,000. 

9.  Her  husband  might  properly  testify  in  behalf  of  the  oratrix  to  matters 

in  which  he  did  not  act  as  her  agent,  unless  objection  was  made 
thereto  for  that  he  was  her  husband.  Held,  that  the  objection  inter- 
posed in  this  case  to  his  testimony  w^as  not  upon  that  ground. 

10.  He  might  so  testify  thai  the  iuburauce  uioiiey  drawn  from  the  bank 

upon  the  blank  checks  of  the  oratrix  was  used  for  the  benefit  of  the 
Valido  Company  without  producing  the  checks. 

11.  He  might  also  testify  that  he  received  the  checks  for  the  insurance 

money  from  the  oratrix  as  the  manager  and  in  behalf  of  the  Valido 
Ck)mpany,  and  not  as  her  agent. 

Bill  in  chancery  to  foreclose  a  lien  in  tlie  nature  of  a  mort- 
gage. Heard  upon  bill,  answers,  and  a  master's  report  at  the 
September  term,  1891.  Thompson,  Chancellor,  dismissed  the 
hill  pro yorma.     The  oratrix  appeals. 

From  the  master's  report  the  following  facts  appear : 

In  the  year  1884  the  premises  in  question  were  owned  by 
one  Adams,  who,  on  the  1st  day  of  July  in  that  year  conveyed 
the  same  to  the  Valido  Marble  Company  by  deed  conditioned  for 
the  payment  of  certain  proniissory  notes.  On  the  18th  day  of 
December,  1885,  Adams  began  an  action  at  law  against  the 
Valido  Company  and  attached  tlie  premises  in  question  ;  said 
suit  was  made  returnable  to  the  Rutland  County  Court,  and  was 
there  prosecuted  from  term  to  term  until  at  the  January  term 
of  the  Supreme  Court,  1889,  he  obtained  judgment,  and  on  the 
2 1st  day  of  January,  1889,  execution  issued  in  his  favor  for  the 
sura  of  $3,839.84:  damages  and  costs. 

Soon  after  beginning  his  suit  at  law  Adams  also  instituted 
proceedings  to  foreclose  his  conditional  deed,  the  terms  of  which 
had  not  been  complied  with  by  the  Valido  Company,  and  on 
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'  there  were  outstanding  bonds  against  the  company.  Held,  that  the 
fact  that  the  oratrix  suffered  the  company  to  retain  the  insurance 
money  did  not  work  a  payment  of  her  debt,  nor  estop  her  from  as- 
serting the  same  as  a  prior  lien  against  the  defendants,  for 

1.  While,  if  the  mortgagor  convenants  to  keep  the  mortgaged  premises 

insured  for  the  benefit  of  the  mortgagee,  the  mortgagee  will  have  an 
equitable  lien  as  against  the  mortgagor  upon  the  proceeds  of  an  in- 
surance actually  affected,  although  not  in  terms  for  the  benefit  of  the 
mortgagee ; 

2.  Still  such  lien  will  not  be  good  as  against  a  prior  mortgagee,  who  neither 

has  nor  ought  to  have  knowledge  of  the  subsequent  mortgage. 

3.  The  record  of  the  second  mortgage  was  not  constructive  notice  to  the 

oratrix. 

4.  Nor  was  knowledge  of  the  fact  that  bonds  were  outstanding  sufficient 

to  put  her  upon  inquiry  as  to  how  those  bonds  were  secured,  or 
whether  they  were  secured  at  all. 

5.  She  did  not  stand  affected  with  the  knowledge  of  her  husband  since  the 

matters  in  which  he  acted  as  her  agent  in  no  way  involved  the  exist- 
ence of  the  defendants'  mortgage. 

6.  Nor  would  she  be  bound  by  an  agreement  which  he  executed  in  refer- 

ence to  these  matters  without  her  authority. 

7.  The  checks  for  the  insurance  money  were  made  payable  to  the  order  of 

the  oratrix,  and  were  by  her  endorsed  and  delivered  to  her  husband, 
as  the  general  manager  of  the  Valido  Company.  He  in  fact  deposited 
them  to  the  credit  of  the  oratrix,  and  drew  the  proceeds  out  upon 
checks  signed  in  blank  by  her,  but  without  her  knowledge  that  the 
money  had  been  so  deposited  or  for  what  purpose  the  checks  were  to 
be  used.  Heldy  that  the  rights  of  the  oratrix  were  not  thereby 
affected. 

8.  At  the  time  the  defendants  took  their  mortgage  Adams  had  an  attach- 

ment lien  against  the  premises  which  subsequently  became  a  judg- 
ment lien  maturing  before  the  decree  of  forclosure  became  absolute. 
The  amount  of  the  judgment  was  something  more  than  $3000,  and 
the  amount  of  the  decree  something  less  than  $10,000,  the  two  aggre- 
gating over  $13,000.  The  oratrix  arranged  with  her  husband,  as  the 
manager  of  tlie  Valido  Company,  that  she  would  advance  $13,000  to 
pay  off  these  encumbrances  and  take  the  security  of  Adams.  Pur- 
suant to  this  arrangement  she  paid  her  husband  $3,000  for  the  Valido 
Company,  and  that  company  with  this  and  additional  money  of  its 
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own  paid  the  judgment.  Later  she  paid  her  husband  $10,000  more 
to  satisfy  the  decree.  After  the  decree  had  become  absolute  in 
Adams,  he  was  paid  the  amount  of  his  decree,  being  less  than  $10,000, 
and  thereupon  quit-claimed  to  the  oratrix  ;  who  agreed  to  re-deed  to 
the  Valido  Company,  upon  re-payment  of  the  entire  $13,000.  Held^ 
that  the  oratrix  thereby  acquired  a  lien  superior  to  the  defendants' 
mortgage  to  the  extent  of  the  entire  $l 3,000. 

9.  Her  husband  might  properly  testify  in  behalf  of  the  oratrix  to  matters 

in  which  he  did  not  act  as  her  agent,  unless  objection  was  made 
thereto  for  that  he  was  her  husband.  Held,  that  the  objection  inter- 
posed in  this  case  to  his  testimony  was  not  upon  that  ground. 

10.  He  might  so  testify  that  tlie  insurance  money  drawn  from  the  bank 

upon  the  blank  checks  of  the  oratrix  was  used  for  the  benefit  of  the 
Valido  Company  without  producing  the  checks. 

11.  He  might  also  testify  that  he  received  the  checks  for  the  insurance 

money  from  the  oratrix  as  the  manager  and  in  behalf  of  the  Valido 
Company,  and  not  as  her  agent. 

Bill  in  chancery  to  foreclose  a  lien  in  the  nature  of  a  niort- 
gage.  Heard  upon  bill,  answers,  and  a  master's  report  at  the 
September  term,  1891.  Thompson,  Chancellor,  dismissed  the 
hW\  pro  forma.     The  oratrix  appeals. 

From  the  master's  report  the  following  facts  appear : 

In  the  year  1884  the  premises  in  question  were  owned  by 
one  Adams,  who,  on  the  1st  day  of  July  in  that  year  conveyed 
the  same  to  the  Valido  Marble  Company  by  deed  conditioned  for 
the  payment  of  certain  promissory  notes.  On  the  18th  day  of 
December,  1885,  Adams  began  an  action  at  law  against  the 
Valido  Company  and  attached  the  premises  in  question  ;  said 
suit  was  made  returnable  to  the  Rutland  County  Court,  and  was 
there  prosecuted  from  term  to  term  until  at  the  January  term 
of  the  Supreme  Court,  1889,  he  obtained  judgment,  and  on  the 
2l8t  day  of  January,  1889,  execution  issued  in  his  favor  for  the 
sura  of  $3,839.84  damages  and  costs. 

Soon  after  beginning  his  suit  at  law  Adams  also  instituted 
proceedings  to  foreclose  his  conditional  deed,  the  terms  of  which 
had  not  been  complied  w4tli  by  the  Valido  Company,  and  on 
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the  10th  day  of  April,  1888,  he  obtained  a  decree  against  the 
premises  for  $8,876.68,  on  or  before  one  year  from  date  with 
interest  from  the  date  of  tlie  decree. 

November  10,  1887,  the  Valido  Marble  Co.,  by  deed  of  that 
date  properly  executed,  mortgaged  to  the  defendants,  Harmon 
and  Cheney,  as  trustees,  the  premises  in  question  to  secure  the 
payment  of  seventy-five  bonds  of  $1,000  each,  which  were  to  be 
issued  under  the  provisions  of  said  mortgage.  This  deed  was 
duly  recorded  and  the  bonds  described  therein  were  issued  from 
time  to  time,  and  were  outstanding  and  unpaid  ;  of  these  the 
defendants,  Guy  II.  Reynolds  and  John  B.  Reynolds,  were  the 
owners  of  about  one-half,  the  balance  being  held  by  parties  whose 
names  did  not  appear. 

William  H.  Johnson,  the  husband  of  the  oratrix,  was  in  the 
spring  of  1889,  and  had  been  for  some  time  the  treasurer  and 
general  manager  of  the  Valido  Marble  Co.  As  such  he  made 
efforts  from  time  to  time  to  raise  the  funds  necessary  to  pay  off 
the  execution  and  decree  of  Adams,  as  aforesaid,  but  without 
success.  As  the  time  when  these  liens  would  become  absolute 
drew  near,  the  said  William  H.  Johnson,  being  unable  to  raise 
the  money  with  which  to  satisfy  them,  and  being  apprehensive 
that  the  property  would  go  in  satisfaction  of  these  liens,  applied 
to  his  wife,  the  oratrix,  representing  to  her  that  the  two  liens 
amounted  to  about  $13,000;  that  the  security  was  ample,  and  re- 
quested her  to  advance  the  sum  of  $13,000  for  the  payment  of 
said  liens,  she  to  take  the  security  then  held  by  Adams,  which 
was  a  first  lien  upon  the  property.  The  oratrix  replied  that  she 
had  not  then,  February,  1889,  $13,000  at  her  command,  but  that 
if  some  arrangement  could  be  made  by  which  a  portion  of  this 
sum  could  be  paid  then,  and  the  balance  later,  she  could  and 
would  comply  with  the  request  of  her  husband.  Thereupon  her 
husband  sought  an  interview  with  the  solicitor  of  Adams,  for 
the  purpose  of  ascertaining  whether  some  arrangement  might  not 
be  made  for  a  delay  as  to  the  payment  of  a  portion  of  the  indebted- 


JANUAKY  TEEM,  1892.  341 


Victoria  A.  Johnson  v.  Valido  Marble  Co.  et  al. 


ness,  and  was  informed  by  him  that  if  the  amount  of  the  execu- 
tion was  paid  then,  some  further  time  might  be  given  upon  the 
decree,  but  no  definite  arrangement  was  then  concluded.  In  ac- 
cordance with  this  suggestion,  the  oratrix  early  in  the  month  of 
February  delivered  to  her  husband  $3,000,  with  which  to  help 
pay  the  execution,  upon  the  understanding  that  she  was  to  raise 
the  remaining  $10,000  with  which  to  pay  the  balance  due  upon 
the  execution  and  decree,  and  that  she  was  to  take  Adams'  security 
as  to  the  whole  $13,000.  The  $3,000  so  furnished  by  the  oratrix 
was  used  by  her  husband  in  paying  the  Adams  execution,  the  bal- 
ance due  upon  it  being  paid  by  him  out  of  other  funds  from  some 
other  source.  This  payment  was  made  on  the  18th  day  of  Feb- 
ruary, 1889. 

Subsequent  to  the  time  when  the  oratrix  advanced  the  $3,000 
to  apply  upon  the  execution,  an  arrangement  was  made  between 
the  oratrix  and  Adams,  the  oratrix  acting  through  one  Maynard, 
as  her  agent,  to  the  effect  that  the  decree  should  be  allowed  to 
become  absolute,  that  within  a  certain  time  Adams  should  be  paid 
the  amount  due  on  his  decree  with  interest,  and  should  thereupon 
quit-claim  the  premises  to  said  Maynard,  who  in  his  turn  was  to 
convey  them  to  the  oratrix.  In  pursuance  of  this  understanding 
the  decree  was  allowed  to  become  absolute,  Adams  was  paid  the 
amount  his  due  on  the  same,  and  did  on  the  10th  day  of  June, 
1889,  quit-claim  the  property  to  Maynard,  who,  on  the  same  day, 
quit-claimed  it  to  the  oratrix.  The  oratrix  at  this  time  furnished 
her  husband  the  sum  of  $10,000,  being  the  balance  necessary  to 
make  up  the  entire  sum  of  $13,000,  and  out  of  the  $10,000  so 
furnished  Adams  was  paid  whatever  sum  was  paid  him  on  the 
decree.  Just  what  that  sum  was  did  not  appear.  The  expressed 
consideration  in  the  deed  was  $9,499.18. 

On  June  12th  the  oratrix  executed  and  delivered  toherhus- 
band,  as  manager  of  the  Valido  Marble  Co.,  a  writen  agreement 
to  re-convey  to  that  company  the  property  so  deeded  to  her  upon 
payment  of  the  $13,000  advanced  by  her,  with   interest.     And 
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subsequently,  on  the  12tli  day  of  November  following,  the  ora- 
trix  and  her  husband  joined  in  a  conditional  deed  to  the  Valido 
Company  of  the  same  tenor.  In  both  the  written  agreement  and 
the  deed  it  was  provided  that  the  property  should  be  insured  for 
the  benefit  of  the  oratrix,  and  that  in  the  event  of  loss,  if  the  par- 
ties so  agreed,  the  insurance  money  might  be  used  in  rebuilding 
the  premises. 

Pursuant  to  this  agreement  the  Valido  Marble  Company  did 
effect  insurance  for  the  benefit  of  the  oratrix,  and  certain  policies 
which  had  been  previously  taken  out  for  the  benefit  of  Adams, 
were  by  him  transferred  and  assigned  to  the  oratrix. 

On  the  21st  day  of  July,  1S89,  one  of  the  mills  of  the  com- 
pany was  destroyed  by  fire.  The  oratrix  was  willing  to  allow  a 
considerable  portion  of  the  money  advanced  by  her  to  remain, 
provided  the  property  destroyed  could  be  replaced  and  the  secu- 
rity kept  good,  and  an  agreement  was  made  between  the  Valido 
Marble  Company  and  the  oratrix  that  she  should  be  repaid  the 
$3,000  which  she  had  first  advanced  to  apply  on  the  execution, 
and  the  interest  on  the  whole  up  to  October  1st,  1889,  and  that 
the  remaining  $10,000  might  be  used  by  the  company  for  the 
purpose  of  rebuilding  and  continuing  its  business. 

Agreeably  to  this  arrangement  the  oratrix  was  paid  the  sum 
of  $3,000  and  the  interest  on  the  whole  to  October  1st,  1889, 
and  the  balance  of  the  insurance  money  was  turned  over  to  the 
Valido  Company. 

The  mortgage  of  the  defendants  provided  that  the  Valido 
Company  should  keep  the  premises  fully  insured  for  the  benefit 
of  the  mortgagees.  The  oratrix  did  not  know  of  the  existence  of 
this  mortgage,  but  did  know  that  there  were  bonds  outstanding 
against  the  company.  After  the  fire  and  before  the  arrangement 
between  herself  and  the  Valido  Company  as  to  the  insurance 
money  was  perfected,  the  oratrix  several  times  saw  and  conversed 
with  the  defendants,  Harmon  and  Cheney,  and  also  with  the  de- 
fendants, John  B.  Reynolds  and  Guy  II.  Reynolds,  and  no  one 
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of  these  persons  advised  her  of  the  existence  of  the  mortgage  to 
the  defendants  nor  that  it  was  her  duty  to  apply  the  insurance 
money  in  liquidation  of  her  indebtedness. 

The  money  paid  in  liquidation  of  the  loss  was  all  by  checks 
to  the  order  of  the  oratrix  and  some  other  person,  sometimes 
Adams  and  sometimes  the  Valido  Company,  and  the  entire 
amount  was  more  than  the  amount  of  the  oratrix's  debt.  The 
oratrix  endorsed  these  checks  and  delivered  them  to  her  hus- 
band as  the  manager  of  the  Valido  Company  and  for  it,  in  pur- 
suance of  their  arrangement.  The  Valido  Company  at  that  time 
was  hard  pressed  financially,  and  the  husband  of  the  oratrix  ap- 
prehended that  if  it  were  known  that  any  considerable  sum  of 
money  was  deposited  to  its  credit  it  might  be  embarrassed  by  the 
beginning  of  trustee  suits.  He  accordingly  deposited  in  the 
Allen  National  Bank  to  the  credit  of  his  wife  an  amount  of  this 
insurance  money  equal  to  or  exceeding  the  amount  of  the  indebt- 
edness of  the  Valido  Company  to  her,  and  these  sums  were  after- 
wards drawn  out  by  him  upon  checks  signed  in  blank  by  the 
oratrix.  The  oratrix  did  not  know  that  the  money  was  so  de- 
posited in  her  name  nor  did  she  know  for  what  purpose  the 
checks  signed  in  blank  by  her  and  delivered  to  her  husband  were 
to  be  used. 

Her  husband  testified,  against  the  objection  and  exception 
of  the  defendants,  without  producing  tbe  checks,  that  the  money 
so  drawn  out  went  to  the  use  of  the  Valido  Marble  Company. 
He  also  testified  against  the  objection  and  exception  of  the  de- 
fendants, that  he  received  these  insurance  checks  from  his  wife 
as  the  manager  of  and  in  behalf  of  the  Valido  Marble  Company, 
in  pursuance  of  the  arrangement  which  he,  as  the  representative 
of  such  company,  had  previously  made  with  her  in  respect  of  the 
disposition  of  the  insurance  money. 

Soon  after  the  fire,  John  B.  Reynolds  commenced  suits 
against  the  oratrix  and  the  Valido  Marble  Company,  in  which 
he  claimed  to  recover  a  large  amount,  and  in  which  the  insur- 
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ance  companies  were  summoned  as  trustees.  On  the  23d  day  of 
September,  1889,  there  was  a  meeting  at  Albany,  N.  Y.,  at 
which  the  defendants,  Guy  H.  Reynolds  and  John  B.  Reynolds, 
the  husband  of  tlie  oratrix,  and  several  others,  stock-holders  and 
directors  of  the  Valido  Company,  were  present.  An  agreement 
was  there  entered  into  respecting  the  suits  above  mentioned  and 
certain  otlier  matters,  by  which  it  was  provided  that  the  oratrix 
was  to  convey  the  property  to  the  company  and  receive  from  the 
insurance  the  amount  due  lier.  The  master  found  that  William 
H.  Johnson  had  no  authority  to  represent  the  oratrix  at  this 
meeting,  that  she  liad  no  knowledge  that  any  such  meeting  had 
been  held  until  sometime  afterwards,  and  never  knew  what  the 
terms  of  the  agreement  were. 

The  defendants  claimed  that  William  H.  Johnson  was  the 
general  agent  for  the  oratrix.  In  respect  to  that  claim  the  mas- 
ter's report  contained  the  following  statement: 

"  At  the  special  request  of  the  defendants,  made  since  the 
draft  of  this  report  was  submitted  to  them,  the  master  reports 
that  the  oratrix,.  in  one  portion  of  her  testimony,  made  use  of 
the  following  language : 

"  Mr.  Johnson  has  acted  as  my  general  agent  ever  since  we 
were  married  and  has  authority  to  act  as  such.  Since  my  con- 
nection with  the  Valido  Company  he  has  done  my  business 
rather  than  myself." 

Q.  By  Mr.  Moloney. — *'  You  mean  to  state  that  he  was 
3'our  general  agent  in  all. matters?  " 

Ans.     "  1  es." 

But  the  Master  further  states  that  lier  evidence,  when  con- 
sidered altogether,  does  not  indicate,  nor  does  the  other  evidence 
in  the  case  show,  that  Mr.  Johnson  has  ever  been  her  general 
agent  in  the  sense  that  he  could  bind  her  without  her  consent. 
They  have  lived  a  good  portion  of  their  married  life  in  the  city 
of  New  York,  where  the  oratrix  is  the  owner  of  more  or  less 
real  estate.  The  evidence  shows  that  Mr.  Johnson  held  a  gen- 
eral power  of  attorney  from  his  wife  to  collect  rents  upon  her 
real  estate  in  that  city,  and  to  deposit  moneys  so  collected  to  her 
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credit  in  some  bank  in  which  she  kept  an  account ;  and  that 
she  sometimes  signed  checks  and  delivered  them  to  him  to  use 
for  purposes  understood  between  them ;  she  also,  on  many  oc- 
casions^ gave  him  special  authority  to  act  for  her  in  mat- 
ters agreed  upon  between  them. 

The  agreements  connected  witli  the  transactions  involved 
in  this  proceeding  were  made  by  her  personally  with  her  hus- 
band, as  the  representative  of  the  Valido  Company,  except  the 
one  between  her  and  Adams,  which  was  made  through  the  in- 
tervention of  her  husband  and  Maynard ;  and  he  had  no  authority 
to  do  anything  for  her  only  as  the  different  propositions  were 
separately  talked  over  between  them  and  her  consent  and 
direction  were  obtained.  In  the  matter  of  the  insurance  money, 
while  it  appears  that  her  husband  acted  for  her  in  the  settle- 
ment with  the  insurance  companies,  it  does  not  appear  that  he 
had  authority,  or  that  he  tried  to  act  in  reference  to  the  dis- 
position of  the  money  after  it  was  received,  nor  that  he  had  any 
authority  to  act  for  her  in  tlie  settlement  of  any  differences 
between  herself  and  said  Reynolds." 

William  H.  Johnson  was  offered  by  the  oratrix  as  a  witness 
in  her  behalf.  The  defendants  objected  "  to  any  evidence  relat- 
ing to  transactions  with  his  wife  without  it  first  appears  that  he 
had  authority  as  general  manager  to  enter  into  the  same  ;"  later 
*'  upon  the  ground  that  it  did  appear  that  the  witness  was  the 
general  agent  of  the  oratrix,  and  that  his  knowledge  was  her 
knowledge." 

G,  A,  Prouty  and  Geo.  E,  Lawrence^  for  the  oratrix. 

The  oratrix  is  entitled  to  a  lien  agaist  the  premises  for  the 
entire  amount  advanced  by  her.  The  Adams  liens  were  both 
superior  to  the  liens  of  the  defendants  and  amounted  to  more 
than  $13,000.  The  arrangement  with  the  oratrix  was  that  she 
should  advance  $13,000  and  take  the  security  of  Adams. When  she 
advanced  the  last  $10,000,  the  title  had  become  absolute  in  Adams 
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and  the  defendants  had  no  claim  against  the  premises  wliatever. 
The  defendants  should  not  be  allowed  to  assert  such  claim,  ex- 
cept in  virtue  of  and  in  accordance  with  the  arrangement  by 
which  the  oratrix  advanced  her  money  and  took  her  security. 
The  only  right  the  defendants  have  is  in  virtue  of  the  written 
agreement  of  the  oratrix,  and  they  can  only  insist  upon  that 
agreement  as  an  entirety,  if  at  all.  In  equity  a  lien  may  be 
treated  as  in  force  in  reference  to  a  subsequent  lien,  although 
legally  the  prior  lien  has  been  discharged.  Seymour  v.  Darrow^ 
31  Vt.  122  ;  Thorpe  v.  Durbon^  46  Iowa,  192 ;  Eggeman  v. 
Eggeman,  37  Mich.  436. 

The  oratrix  had  no  knowledge  in  fact  of  the  trust  mortgage 
held  by  the  defendants,  and  there  is  nothing  in  the  case  which 
can  charge  her  with  such  knowledge.  Jones  Mort.,  s.  562  ; 
Pom.  Eq.  Jur.,  ss.  1188,  1199;  McDaniels  v.  Colvin,  16  Vt. 
300;  Seymour  v.  Darrato^  31  Vt.  122. 

The  deposit  of  the  insurance  money  in  the  Allen  bank  to  the 
credit  of  the  oratrix  did  not  effect  a  payment  of  her  indebtedness. 
There  was  no  appropriation  of  the  fund  to  that  purpose.  Jones 
Mort,  ss.  904,  905. 

The  defendants  made  no  objection  to  the  testimony  of  Mr. 
Johnson,  for  that  the  husband  could  not  testify  in  his  wife's 
behalf. 

Butler  c&  Moloney  ^nd  11.  A,  ITarman,  for  the  defendants. 

The  defendants  have  an  equitable  title  to  the  insurance 
money  by  reason  of  the  stipulation  in  their  mortgage,  that  insur- 
ance should  be  effected  in  their  behalf,  although  not  in  fact 
named  in  the  policies.  Thomas  v.  Vonkapfj  6  Gill  &  J.  372; 
Prov.  Co.  Bank  v.  Benso7i,  24  Pick.  204 ;  Nichols  v.  Baxter^ 
5  R.  I.  491;  Plympton  v.  Farmers^  &c.  Co.,  43  Vt.  497; 
Miller  v.  Aldrich^  31  Mich.  408 ;  Doughty  v.  Van  Horn^  29  K. 
J.  Eq.  90 ;  Wheeler  v.  Ins.  Co.^  101  U.  S.  439 ;  Ames  v.  Eich- 
ardson^  29  Minn.  330;  Nordyhe  M.  Co.  v.  Oerry^  112  Ind.  535; 
Wilson  V.  Hakes^  36  III.  App.  539. 
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It  was  the  duty  of  the  oratrix  to  have  applied  the  insurance 
money  in  payment  of  lier  indebtedness.  Not  having  done  so  she 
cannot  now  set  up  that  indebtedness  as  a  lien  prior  to  the  mort- 
gage of  the  defendants.  Kemochan  v.  Ins,  Co.^  17  N.  Y.  428 ; 
Gone  V.  Ins,  Co,  60  JST.  Y.  619,  (624);  Pendleton  v.  EUiot,  67 
Mich.  496 ;  BlaisdeU  v.  Steams,  16  Vt.  179 :  Stafford  v.  Ballou, 
17  Vt.  329 ;  Lyman  v.  Lyman,  32  Vt.  79 ;  Root  v.  Collins,  34 
Vt.  173. 

The  oratrix  can  at  all  events  assert  no  lien  in  a  greater 
amount  than  the  sum  due  on  the  Adams  decree.  The  transac- 
tion was  in  eflFect  an  assignment  of  that  decree  to  her.  Dana  v. 
Binney,  7  Vt.  493 ;  McDonald  v.  McDonald,  16  Vt.  630 ;  Dun- 
shee  V.  Parmelee,  19  Vt.  172 ;  Seymour  v.  Darrow,  31  Vt.  122 ; 
Chandler  v.  Dyer,  3  i  Vt.  760. 

The  oratrix  must  stand  affected  with  the  knowledge  of  her 
husband,  who  acted  in  those  matters  as  her  agent.  Hart  v.  FaA\ 
i&  MecL  Bank,  33  Vt.  252 ;  Abell  v.  Howe,  43  Vt.  403,  (409). 

It  was  error  to  permit  the  husband  of  the  oratrix  to  state  in 
what  capacity  he  received  the  checks  for  the  insurance  money. 
Farmers  <&  Mech.  Bank  v.  Trans,  Co.,  23  Vt.  206 ;  Ball  v.  Far- 
ley, 81  Ala.  288  ;  Fertilizer  Co,  v.  Reynolds,  79  Ala.  497  ;  Ham- 
hirg  V.  Wood,  m  Tex.  168 ;  Pope  v.  McGill,  12  N.  Y.  s.  306 ; 
Fosdick  V.  Vanersdale,  41  N.  W.  931 ;  Doty  v.  Stanton,  2  N.  Y. 
s.  417 ;  Sowrie  v.  Salz,  17  Pa.  232. 

The  opinion  of  the  court  was  delivered  by 
MUNSON^,  J.  The  complainant's  interest  in  the  premises 
sought  to  be  foreclosed  was  derived  from  one  Adams,  who  held 
a  first  mortgage  of  the  property,  and  obtained  a  decree  thereon, 
which  became  absolute.  The  suit  is  defended  on  behalf  of  the 
holders  of  bonds  secured  by  a  mortgage  subsequent  to  that  of 
Adams.  No  question  is  made  but  that  the  complainant  obtained 
by  her  deed  from  Adams'  grantee  security  to  the  amount  of  the 
Adams  decree.  The  claim  is  that  as  to  the  bondholders  this  de- 
mand was  satisfied  by  the  payment  of  insurance  money. 
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The  agreement  in  the  second  mortgage  to  keep  the  build- 
ings insured  for  the  benefit  of  the  trustees,  gave  them  an  equit- 
able lien  upon  the  insurance  money  as  against  the  Valido  Marble 
Company.  But  the  complainant  would  not  be  affected  by  the 
lien  thus  established  unless  she  knew,  or  should  have  known,  of 
the  stipulation.  The  master  finds  that  the  complainant  had  no 
actual  knowledge  of  the  second  mortgage  nor  of  the  stipulation 
contained  in  it :  and  it  is  contended  in  her  behalf  that  the  mat- 
ters  that  came  to  her  knowledge  were  not  suflScient  to  charge  her 
with  the  duty  of  inquiry. 

The  mortgage  to  the  trustees  was  duly  recorded  ;  but  it  is 
well  settled  that  the  record  of  a  subsequent  mortgage  does  not 
charge  a  prior  mortgagee  with  knowledge  of  it.  The  law  does 
not  throw  upon  a  mortgagee  the  duty  of  examining  the  records 
from  time  to  time  to  ascertain  whether  another  has  taken  security 
upon  the  land  covered  by  his  mortgage.  If  the  second  mortga- 
gee wishes  to  insure  the  retention  of  all  the.  security  for  the  sat- 
isfaction of  the  prior  incumbrance,  he  must  bring  the  knowledge 
of  the  second  mortgage  home  to  the  holder  of  the  first.  1  Jones 
Mortg.  s.  562. 

But  the  defendants  insist  that  the  complainant's  knowledge 
of  the  fact  that  there  were  bonds  in  existence  was  suflicient  to 
put  her  upon  inquiry,  and  thus  charge  her  with  a  knowledge  of 
the  mortgage  and  its  contents.  The  bonds  may  have  contained 
recitals  the  knowledge  of  which  would  have  thus  charged  the 
complainant ;  but  we  think  that  information  limited  to  the  fact 
of  their  existence  did  not  cast  upon  her  the  duty  of  inquiry. 
Notice  of  an  incumbrance  puts  one  upon  inquiry  as  to  the  par- 
ticulars of  the  indebtedness,  but  knowledge  of  the  existence  of  a 
debt  does  not  put  one  upon  inquiry  to  ascertain  whether  it  is 
secured. 

It  is  further  insisted  that  the  husband  of  the  complainant  so 
far  acted  as  her  agent  tliat  his  knowledge  of  the  equitable  lien 
arising  from  the  stipulation  in  the  second  mortgage  must  be  im- 
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puted  to  her.  The  master  finds  that  the  husband  was  the  agent 
of  the  complainant  only  in  such  transactions  as  lie  was  specially 
authorized  to  attend  to.  All  the  arrangements  with  Adams, 
including  the  provisions  for  the  complainant's  security,  were 
made  through  one  Maynard  ;  but  the  master  further  reports  that 
in  making  the  arrangements  by  which  the  security  of  the  com- 
plainant might  be  perfected,  the  complainant's  husband  acted  as 
her  agent.  It  is  evident  from  the  other  findings  that  this  can 
refer  only  to  the  procurement  of  the  necessary  papers.  *  Was  the 
husband's  agency  in  that  matter  such  as  to  charge  the  com- 
plainant with  his  knowledge  of  the  existence  of  the  second 
mortgage  and  the  insurance  clause  contained  it  it  ?  We  think  not. 
The  existence  of  that  provision  in  no  way  touched  the  com- 
pleteness of  the  complainant's  security.  No  events  had  yet 
transpired  to  make  the  provision  of  any  importance  to  her. 
There  was  then  nothing  in  existence  upon  which  the  lien  could 
attach.  We  think  it  cannot  be  held  that  it  was  the  duty  of  the 
husband,  in  rendering  this  service  at  this  time,  to  call  to  mind 
and  inform  his  wife  of  that  provision. 

The  husband  is  also  found  to  have  acted  for  the  complain- 
ant in  settling  with  the  insurance  companies  ;  but  he  is  found  to 
have  acted  for  the  corporation  and  not  for  the  complainant  in 
the  subsequent  transactions  concerning  the  money  received.  We 
do  not  think  the  agency  as  thus  limited  by  the  findings  was  such 
as  will  charge  the  complainant  with  her  husband's  knowledge. 
The  adjustment  of  the  insurance  was  a  matter  that  was  to  be 
attended  to  in  any  event,  whether  the  money  was  to  be  held  by 
the  complainant  in  satisfaction  of  her  mortgage,  or  be  suffered 
to  pass  into  the  hands  of  the  mortgagor.  The  equitable  lien  had 
no  bearing  upon  the  complainant's  right  to  make  the  collection, 
and  therefore  it  was  not  the  duty  of  her  agent  in  the  matter  of 
the  collection  to  inform  her  of  it. 

This  being  the  complainant's  situation  as  regards  the  equit- 
able lien  of  the  defendants,  she  could  waive  her  right  to  retain 
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the  insurance  money  witlioiit  losing  her  security,  unless  she  was 
precluded  from  doing  so  by  the  agreement  entered  into  at 
Albany.  The  defendants  insist  that  the  complainant  is  bound 
by  that  agreement,  and  that  its  provisions  were  such  that  she 
could  not  suffer  tlie  insurance  money  to  go  into  the  hands  of  the 
corporation  without  giving  priority  to  the  defendants'  security. 

Among  the  participants  in  the  Albany  meeting  were  the 
defendants  Reynolds,  holders  of  a  large  amount  of  the  bonds, 
and  Johnson,  the  complainant's  husband.  It  is  not  necessary  to 
construe  the  terms  of  the  memorandum  then  executed,  nor  con- 
sider the  effect  upon  it  of  the  failure  of  the  defendant  John  B. 
Reynolds,  to  discontinue  his  suits;  for  the  master  finds  that 
Johnson  had  no  authority  to  represent  the  complainant  at  that 
meeting  nor  in  the  matters  then  adjusted,  that  she  had  no 
knowledge  of  the  meeting  until  sometime  after  it  was  held,  and 
was  not  then  informed  that  it  affected  her  interests.  Certainly, 
if  the  memorandum  itself  had  been  submitted  to  her  inspection, 
it  would  not  have  suggested  to  her  the  existence  of  any  equitable 
lien  upon  the  insurance  money.  Everything  contained  in  it 
would  have  been  explained  by  the  fact  that  the  payment  of  the 
insurance  had  been  delayed  by  trustee  suits  in  favor  of  John  B. 
Reynolds. 

It  is  further  suggested  in  behalf  of  the  defendants  that  the 
receipt  and  indorsement  of  the  insurance  checks  by  the  com- 
plainant, and  their  deposit  to  her  credit  in  the  ordinary  course, 
operated  as  a  payment  of  the  debt  secured,  and  that  in  subse- 
quently transferring  the  money  to  the  corporation  by  her  checks 
she  made  a  new  loan  which  stands  unsecured,  or  at  least  subor- 
dinate to  the  defendants'  mortgage.  But  before  this  was  done 
the  complainant,  acting  for  herself,  had  agreed  with  her  husband, 
acting  for  the  corporation  and  by  authority  expressly  given,  that 
the  insurance  money  should  be  taken  by  the  company  for  use  in 
th^  erection  of  new  buildings  ;  and  what  was  done  must  be  con- 
sidej'ed  in  connection  with  this  fact.     The  insurance  was  payable 
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to  the  complainant  and  the  checks  for  it  wonld,  in  the  regular 
course  of  business,  be  made  payable  to  her  order,  and  her  endorse- 
ment would  thus  become  necessary  to  enable  the  company  to 
receive  the  money.  This  would  not  operate  as  a  payment  of  the 
complainant's  mortgage  in  the  absence  of  any  intention  on  the 
part  of  the  parties  to  the-  mortgage  that  it  should  so  operate ; 
certainly  not  in  the  face  of  their  actual  agreement  to  the  con- 
trary. 

The  deposit  to  the  complainant's  credit  of  the  checks  so 
endorsed,  and  the  subsequent  transfer  of  the  funds  to  the  com- 
pany by  checks  signed  by  her  in  blank,  were  without  her  knowl- 
edge; and  inasmuch  as  the  entire  proceeding  by  which  she  was 
put  in  the  position  of  collecting  the  checks  and  afterwards  trans- 
ferring the  avails  to  the  company  was  without  her  authority,  we 
do  not  see  that  the  case  stands  differently  from  what  it  would  if 
the  cliecks  had  been  deposited  to  the  credit  of  the  company 
when  she  delivered  them  properly  endorsed  to  its  agent. 

Our  attention  has  thus  far  been  directed  to  that  part  of  the 
complainant's  demand  which  represents  the  Adams  decree.  It 
is  now  necessary  to  consider  the  situation  of  that  portion  of  her 
claim  which  had  its  origin  outside  of  the  decree.  The  three 
thousand  dollars  advanced  towards  the  payment  of  the  execution 
was  afterwards  repaid  from  the  insurance  money  ;  and  under  the 
views  above  stated  as  to  the  complainant's  relation  to  the  equit- 
able lien  of  the  defendants,  it  is  unnecessary  to  consider  the 
status  of  this  amount  in  regard  to  security  and  priority.  But 
the  ten  thousand  dollars  subsequently  advanced,  for  which  the 
complainant  seeks  to  sustain  her  lien,  embraced  a  sum  in  excess 
of  the  amount  of  the  Adams  decree,  and  as  to  this  sum  further 
examination  is  necessary. 

The  execution  was  a  lien  superior  to  the  defendants'  secu- 
rity. It  was  paid  before  levy  because  of  the  arrangements  enter- 
ed into  by  the  complainant  with  the  Valido  Marble  Company  and 
with  Adams.     It  was  understood   that  the  complainant  should 
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advance  money  sufficient  to.  redeem  the  property  from  both 
liens,  and  hold  the  property  as  security  for  the  entire  disburse- 
ment. The  two  liens  amoimted  to  more  than  the  sums  advanced. 
The  mortgage  indebtedness  was  not  paid  until  after  the  de- 
cree of  foreclosure  had  become  absolute.  The  defendants,  having 
taken  their  conveyance  while  the  proceedings  were  pending,  were 
bound  by  the  decree.  2  Jones  Mortg.  s.  1411.  Kopper  v.  Dyer^ 
59  Vt.  477,  489.  But  for  the  complainant's  understanding  with 
Adams,  the  defendants  would  thus  have  lost  all  hold  upon  the 
property.  No  other  right  can  have  been  left  them  than  a  right 
to  compel  the  complainant  to  carry  out  her  arrangement  with 
Adams  and  the  company,  and  recover  the  title.  But  she  could 
not  be  compelled  to  carry  out  the  arrangement  without  having 
the  full  benefit  for  which  she  had  stipulated — security  for  both 
the  sums  advanced.  She  completed  the  payment  to  Adams  as 
agreed,  and  obtained  the  title  thereby,  and  afterwards  conveyed 
the  property  to  the  company,  conditioned  upon  the  payment  of 
the  sums  advanced.  The  defendants  must  now  stand  upon  this 
conveyance ;  but  they  cannot  stand  upon  it  without  recognizing 
the  complainant's  right  to  a  repayment  of  the  sums  advanced  for 
the  satisfaction  of  prior  securities  under  the  agreement  by  which 
she  procured  the  title. 

The  complainant  is  entitled  to  a  decree  in  accordance  with 
the  foregoing  views,  unless  the  findings  of  the  master  are  vitia- 
ted by  the  consideration  of  improper  evidence  received  against 
objection. 

The  testimony  of  the  complainant's  husband  was  received  as 
to  transactions  in  which  he  was  not  her  agent ;  and  if  objection 
was  made  upon  that  ground  its  admission  was  improper.  It  is 
insisted  that  the  first  objection  noted  to  the  husband's  testimony 
was  an  objection  of  this  character.  We  think  it  cannot  upon  any 
fair  construction  be  so  held.  The  complainant  claimed  to  have 
dealt  with  the  witness  as  the  general  manager  of  the  Valido 
Marble  Company,    and   the   objection   was   evidently   directed 
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against  any  proof  of  his  acts  in  behalf  of  the  company  without 
proof  of  his  authority.  The  probability  that  an  objection  to  the 
husband's  competency  would  be  madp  is  perhaps  the  strongest 
argument  in  favor  of  the  claim  that  this  was  intended  to  be  such. 
But  the  defendants,  for  obvious  reasons,  wished  to  stand,  and 
were  standing,  upon  the  ground  that  the  complainant's  husband 
was  her  agent  in  all  matters ;  and  the  course  of  the  objections  as 
set  forth  in  the  exceptions  reported  fairly  indicate  that  counsel 
proposed  to  assume  that  thefactof  his  general  agency  was  already 
established  by  an  expression  to  that  effect  in  the  complainant's 
own  testimony.  This  affords  an  explanation  of  what  might 
otherwise  be  considered  an  incomprehensible  oversight  on  the 
part  of  counsel. 

Johnson's  testimony  that  the  money  drawn  from  the  bank 
was  used  for  the  benefit  of  the  company  was  properly  received. 
A  check  may  b€^  the  best  evidence  of  its  contents ;  but  the  ex- 
penditure of  its  avails  may  be  shown  without  producing  or  ac- 
counting for  it.  The  question  here  was  not,  to  whgm  was  the 
check  made  payable,  but  for  whom  was  the  money  expended. 
The  check  might  have  been  payable  to  Johnson  personally,  and 
yet  the  funds  have  been  used  for  the  company. 

Johnson  was  the  treasurer  and  general  manager  of  the  com- 
pany, but  the  defendants  claimed  that  in  receiving  the  insurance 
checks  from  his  wife  he  was  acting  as  her  agent.  It  was  there- 
fore proper  for  the  complainant  to  meet  this  claim  with  the  testi- 
mony of  Johnson  that  he  received  the  checks  as  the  treasurer 
and  agent  of  the  company.  Defendants'  counsel  cite  Farmers 
etc.  Bank  v.  Champlain  Transportation  Co.  23  Vt.  206,  in 
support  of  their  objection  to  this  evidence.  But  the  two  cases  are 
not  alike.  There  it  was  sought  to  charge  the  person  to  whom  the 
package  was  delivered  with  having  received  it  in  a  certain  capac- 
ity, by  evidence  of  the  mental  purpose  of  the  person  who  deliv- 

28 
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ered  it,  in  no  way  expressed  or  made  known  to  the  other.  Here 
the  person  receiving  the  checks  testified  to  the  capacity  in  which 
he  received  them ;  and  there  being  evidence  of  a  previous  ar- 
rangement for  the  delivery  of  the  checks  for  a  certain  purpose, 
his  testimony  waa  no  more  than  that  he  received  the  checks  in 
accordance  with  that  arrangement. 

Decree  reversed  and  cmiee  remanded  with  mandate. 
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Present  :      Taft,  Rowell,  Tyler  and  Munson,  JJ. 


STATE  V.  THOMAS  BAKER. 

Perjury.    Form  of  indictment.    No,  29^  Acts  1890. 

The  form  prescribed  in  s.  3,  No.  29,  Acts  of  1890,  is  properly  used  in  an  in- 
dictment charging  the  commission  of  perjury  in  disclosure  proceed- 
ings before  a  justice  of  the  peace  after  a  conviction  for  intoxication. 

Indictment  for  perjury.  Trial  by  jury  at  the  September 
term,  1891,  Boss,  .Cli.  J.,  presiding.  Verdict  of  guilty.  The 
respondent  excepts. 

The  form  of  the  indictment  was  that  prescribed  by  s.  3,  No. 
29,  Acts  1890.  The  evidence  of  the  State  tended  to  show  that 
the  respondent  had  been  convicted  of  the  crime  of  intoxication 
before  a  justice  of  the  peace,  and  had  thereupon  been  required  to 
disclose  before  said  justice  the  source  whence  he  obtained  the  in- 
toxicating liquor  ;  and  that  in  the  making  of  such  disclosure  he  . 
committed  the  alleged  perjury.  To  the  admission  of  this  evi- 
dence the  respondent  objected  and  excepted. 

D.  J,  Foster^  for  the  respondent. 

At  common  law  no  fact  could  be  proved  in  a  criminal  prose- 
cution which  was  not  alleged  in  the  indictment.  1  Bish.  Cr. 
Pro.  331,  339. 

The  legislature  may  simplify  an  indictment,  but  cannot  do 
away  with  its  essential  requisites. 

Con.  of  Vt.  Chap.  1,  Art.  10 ;  Cooley's  Con.  Lim.  294,  374, 
327,  Note. 

J.  E.  Gushman^  State's  Attorney,  and  W.  L.  Bumap^  for  the 
State. 
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The  opinion  of  the  court  was  delivered  by 
T  AFT,  J.  No  question  arises  in  this  case  as  to  the  sufficiency 
of  the  indictment.  There  is  neither  demurrer  nor  motion  in  ar- 
rest. Objection  was  made  that  certain  testimony  was  not  "  ad- 
missible under  the  indictment."'  It  was  admitted  under  excep- 
tion and  this  is  the  only  question  before  us.  The  testimony 
tended  to  support  material  allegations  in  the  indictment  and  was 
therefore  properly  admitted  unless  the  claim  of  the  respondent  is 
tenable,  that  the  oflEence  shown  was  committed  before  a  court  or 
tribunal  and  therefore  the  indictment  should  have  been  in  the 
form  prescribed  in  s.  1,  No.  29,  Acts  1890.  The  form  given  in 
s.  3,  of  that  act  is  the  one  used  by  the  pleader  in  the  case  at  bar, 
and  is  the  appropriate  one,  in  any  case  when  a  person  gives  false 
testimony  before  any  person  who  has  authority  to  examine  him 
under  oath  touching  or  concerning  any  matter  or  thing ;  and  we 
think  the  same  form  should  be  used  whether  the  false  testimony 
is  given  before  a  court  or  tribunal,  or  elsewhere.  When  a  wit- 
ness testifies  falsely,  before  a  court  or  tribunal,  in  a  trial  between 
parties,  the  form  given  in  s.  1,  of  the  act,  may  be  used,  as 
it  appropriately  describes  the  offense.  It  is  not  necessary, 
however,  to  use  that  form  in  the  prosecution  of  every  offence 
committed  before  a  court  or  tribunal.  It  is  only  appropriate  in 
those  cases  when  the  acts  constituting  the  offence  fall  within  the 
legitimate  scope  of  its  substantial  and  material  allegations ;  i.  e. 
when  a  witness  appears  in  a  proceeding  before  a  tribunal  of 
competent  jurisdiction,  in  which  there  are  parties,  and  commits 
perjury  in  giving  testimony  which  is  material  to  the  issue  then 
and  there  pending  in  said  proceeding.  A  disclosure  proceed- 
ing following  a  conviction  of  the  crime  of  intoxication  is  not  a 
trial  between  parties.  It  may  appertain  to,  and  depend  upon 
one,  be  an  incident  of  one,  but  it  is  not  a  part  of  it.  The  third 
section  of  the  act  covers  a  case  of  perjury  committed  before  a 
*'  person  or  persons  or  before  a  board  consisting  of  more  than 
one  person."     It  is  claimed  that  the  form  given  in  that  section 
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cannot  be  used  if  the  oath  was  taken  before  a  court.  The  words 
of  the  section  are  general,  they  are  "  before  a  person  or  persons 
or  a  board  consisting  of  more  than  one  person  "  etc.  Why  may 
not  a  court  or  the  judge  or  judges  composing  it  be  described  as  a 
person  or  persons  ?  The  word  "  person  "  as  used  in  that  section 
iacludes  any  and  every  one,  whatever  his  official  position  may 
be,  or,  in  whatever  official  capacity  he  may  act.  A  person  as 
such  has  no  right  to  examine  another  under  oath.  It  must 
always  be  in  some  official  capacity.  The  word  "  person  "  is  used 
in  the  third  section,  to  include  any  official  or  magistrate,  to  whom 
power  is  given  to  conduct  judicial  or  other  investigations. 
Judges  of  a  court  are  persons,  and  the  act  no  doubt  was  so 
drawn,  using  such  a  general  term,  us  to  include  all  persons 
Iiaving  authority  to  examine  others,  to  avoid  the  necessity  of 
naming  each  particular  official.  There  are  many  instances  of 
the  power  of  courts  to  examine  persons,  not  as  witnesses,  but  as  to 
matters  of  which  it  is  supposed  they  may  have  knowledge  e.  g, 
these  very  cases  of  disclosure  by  intoxicated  persons ;  in  the 
probate  conrt  when  a  person  is  suspected  of  concealing  the 
property  or  papers  of  the  estates,  or  the  wills  of  deceased  per- 
sons, or  the  property  of  those  under  guardianship  under  R.  L.  ss. 
2157,  2158,  2455;  in  the  same  courts  and  courts  of  insolvency  in- 
the  settlement  of  accounts.  The  respondent  was  properly 
charged  with  having  testified  falsely  before  a  person,  one  J.  W. 
Russell,  justice  of  the  peace,  then  and  there  having  autliority  to 
examine  him  under  oath  touching  or  concerning  the  matter  of 
the  place  where  and  the  person  of  whom  he  procured  the  liquor 
causing  his  intoxication,  and  we  think  although  the  proceeding 
of  the  disclosure  was  in  court,  he  was  properly  prosecuted  under 
the  form  given  in  the  third  section  of  the  act  referred  to.  The 
testimony  was  properly  admitted. 

deceptions  overruled^  judgment  of  guilty  upon  the  verdict 
affi/rmedy  sentence  thereon  and  execution  thereof  ordered. 
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GEORGE  DENO  v.  HARRY  THOMAS. 

Trustee  process  impounds  goods  in  hands  of  trustee,  Lia- 
hilii/y  of  defendant  for  removing  same.  Damages,  Judg- 
ment by  default. 

1.  The  service  of  trustee  process  impounds  in  the  hands  ol  the  trustee,  to 

await  the  determination  of  the  suit,  the  property  of  the  defendant 
subject  to  trustee  process  which  is  then  lawfully  in  the  possession  of 
the  trustee. 

2.  If  the  defendant  takes  such  property  from  the  possession  of  the  trustee 

he  is  liable  in  nominal  damages  at  least. 

8.  And  he  is  liable  in  actual  damages  to  the  amount  of  a  judgment  ob- 
tained against  and  paid  by  the  trustee  in  the  trustee  suit,  not  exceed- 
ing the  value  of  the  property. 

4.'  Nor  is  it  material  that  the  trustee  suffers  this  judgment  by  default, 
provided  he  would  have  been  held  chargeable  had  he  appeared 
and  disclosed. 

Trover  for  the  conversion  of  a  horse.  Plea,  the  general 
issae.  Trial  by  jury  at  the  September  term,  1891,  Ross,  Ch. 
J.,  presiding.  Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepts. 

The  case  appears  in  the  opinion. 

J.  A.  Braum  and  Seneca  Hasdton^  for  the  defendant. 

The  plaintiff  having  been  defaulted  in  the  trustee  suit,  was 
never  adjudged  liable  in  respect  of  this  horse.  The  judgment 
a^^ainst  him  was  a  money  judgment.  Hence  the  incohate  lien 
created  by  the  service  of  the  trustee  process  was  never  perfected 
and  the  plaintiff  cannot  have  the  benefit  of  it.  R.  L.  s.  1111 ; 
BarUeU  v.  Wood,  32  Vt.  372 ;  Wilder  v.  Weatherhead,  32  Vt. 
765 ;  Holmes  v.  Clarh,  46  Vt.  22 ;  Parker  v.  Wilson,  61  Vt. 
116. 
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IT.  F.  Wclcott  and  A.  V.  Spavlding^  for  the  plaintiflE. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  The  plaintiff  had  the  defendant's  horse  on  trial, 
under  a  supposed  contract  of  purchase.  Before  the  time  of  trial 
expired,  the  plaintiff  was  summoned  as  tnistee  in  a  suit  against 
the  defendant,  brought  by  one  Blodgett.  At  the  expiration  of 
the  time  of  trial  tlie  defendant,  against  the  protest  of  the  plain- 
tiff, took  the  horse  away,  a  controversy  having  arisen  between 
them  as  to  the  terms  of  the  contract,  the  plaintiff  claiming  the 
price  agreed  upon  was  fifty  dollars,  the  defendant  that  it  was 
sixty.  The  defendant  knew  of  the  trustee  suit  at  the  time  he 
took  the  horse,  and  that  the  plaintiff  objected  to  his  taking  it  for 
that  reason.  The  defendant  had  no  right,  at  the  time,  to  take 
the  horse,  as  it  was  lawfully  impounded  in  the  plaintiff's  hands 
to  await  the  termination  of  the  trustee  suit,  and  is  liable  for 
nominal  damages  in  any  event,  as  the  legal  right  of  the  plaintiff 
was  invaded.  Is  he  liable  for  the  value  of  the  animal  ?  The 
jury  found  that  the  plaintiff  did  not  purchase  the  horse.  In  the 
trustee  suit  the  defendant  and  the  plaintiff,  as  his  trustee,  were 
defaulted  and  the  plaintiff  adjudged  liable  as  trustee  in  the 
amount  of  the  judgment,  fifty-three  and  1-100  dollars,  which  he 
paid.  The  jury  found  the  latter  sum  to  have  been  the  value  of  the 
horse.  The  defendant  does  not  contend  but  that  if  the  plaintiff 
had  appeared  in  the  trustee  suit,  and  disclosed  that,  at  the  time 
of  the  service  of  the  trustee  writ,  he  had  the  horse  in  his  posses- 
sion, he  would  have  been  adjudged  chargeable  in  respect  of  the 
specific  property,  under  E.  L.  s.  1111,  and  then  we  think  it  must 
be  conceded  that  the  defendant  would  be  liable  in  this  suit  for 
the  value  of  the  horse.  Had  the  plaintiff  been  held  under  said 
section,  it  would  have  been  his  duty,  under  R.  L.  s  1119,  to  de- 
liver the  horse  to  the  officer  holding  the  execution,  that  it  might 
be  sold  thereon,  and  by  so  doing  relieve  himself  from  liability  in 
the  trustee  suit.  But  the  act  of  the  defendant  in  taking  the 
horse  from  the  plaintiff  had  made  it  impossible  for  the  latter  to 


ddivettho    horse  to  I 
worked  a  aubstantiaJ  i: 

the  power  of  complying  witli  tne  stature  wnicn  required  him  to 
deliver  the   horse  to  the  officer.     As  between  these  parties  tlie 
law  did  not   require   the  plaintiff  to  do  an  act  which  had  been 
rendered  futile  by  tlie  condnct  of  the  defendant.    The  rights  ol 
third  parties  are  not  in  (juestion,  and  as  against  thia  defendaDt, 
we  think   the   plaintiff  could   elect  either  to  discliise  or  be  de- 
faulted.   The  case  is  analogue  in  principal  to  that  of  King  who 
sued  Ham  in  trover  for  a  promissory  note.   After  the  maker,  who 
could  and  would  have  paid,  had  King  Jiad  the  note,  became  insol- 
vent, Ham  offered  to  return  it,  but  the  court  in  {King  v.  Haw)  6 
Allen  298,  held  the  defendant  liable  for  its  value  at  the  time  of  the 
conversion,  and  rightlj80,as  Ham  had  by  hie  wrongfnlact  prevents 
edKing  from  collecting  it.     So  in  this  case,  the  direct  reBiill  of  the 
defendant's  act  was  an  injury  to  the  plaintiff  in  that  it  prevented 
him  from  delivering  the  horse  to  the  officer  holding  the  execu- 
tion,   A  disclosure  in  the  case  was  useless.    Lumpkin,  J.,  in  26 
Ga.  30,  says,  "  After  ail  where  lies  the  justice  of  the  case!     I 
always  dig  deep  for  that,  and  when  found,  nothing  but  imperious 
legal  necessity  can  prevent  me  from  enforcing  it."     In  this  ease 
deep  digging  is  not  required  to  discover  that  it  is  just  to  compel 
the  defendant  to  pay  his  own  debt  and  not  saddle  it  upon  the 
plaintiff,  and  we  know  of  no  legal  rule  that  stands  in  the  way  of 
enforcing  such  even-handed  justice.    The  charge  of  the  court 
was  correct  and  the 

Judgment  afflrmed. 

Rowell,  J.,  dissents,  and  would  hold  the  plaintiff  entitled  to 
nominal  damages  only. 
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M.  H.  ALEXANDER  v.  JOHN  HANLEY. 

Statute  of  limitations.     Note  wii/nessed  Iry  wife  qf  payee. 

If  a  promissory  note  be  attested  by  the  wife  of  the  payee  as  a  witness  with 
the  knowledge  and  consent  of  the  maker,  he  cannot  afterwards  object 
that  the  same  is  not  a  witnessed  note  within  the  statute  of  limita- 
tions. 

Exceptions  from  the  City  Court  of  Burlington. 

The  action  was  special  assumpsit  for  the  amount  of  a  prom- 
issory note.  Plea,  the  statute  of  limitations.  Replication  that 
the  note  was  a  witnessed  note.     Trial  by  court. 

The  note  was  payable  to  Edward  P.  Howe  and  was  attested 
by  Elizabeth  A.  Howe  as  a  witness.  It  was  conceded  that  Eliz- 
abeth A.  Howe  was  the  wife  of  Edward  P.  Howe.  The  court 
found  that  the  defendant  executed  the  note  in  the  presence  of 
the  said  Elizabeth  A.  and  that  she  subscribed  the  same  as  a  wit- 
ness with  his  knowledge  and  consent ;  and  upon  these  facts  sus- 
tained the  replication  and  gave  judgment  for  the  plaintiff.  To 
the  action  of  the  court  in  holding  that  Elizabeth  A.  was  a  com- 
petent attesting  witness  the  defendant  excepted. 

J,  J.  Monahan^  for  the  defendant. 

The  wife  was  incompetent  as  an  attesting  witness,  since  she 
could  not  have  been  a  witness  in  court  to  the  execution  of  the 
note.  Carpenter  Exr.  v.  Moore  et  ai.,  43  Vt.  395 ;  Harding  v. 
Oragie,  8  Vt.  208 ;  Simkim  v.  JSddie,  56  Vt.  615 ;  Wells  v. 
Tucker,  57  Vt.  228  ;  Carr  v.  Cornell,  4  Vt.  118 ;  Esterhrook  v. 
Prmtiss,  34  Vt.  459 ;  MorriU  v.  MorriU,  53  Vt.  78  ;  Tillot- 
son  V.  Priohard,  60  Vt.  107 ;  1  Greenl.  Ev.  (12  Ed.)  572. 

M,  H.  Alexa/nder,  for  the  plaintiff. 

An  attesrtng  witness  is  not  necessarily  a  competent  witness. 
R.  L.  ss.  961,  2042;  Edn.  Interp.  St.  Note  p.  2&\8mithY.  Cham- 
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Berlin,  2  N.  H.  440  ;  Johnson  v.  Turner,  7  Ohio   216 ;    Morrill 
V.  Jforrili,  53  Vt.  74. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  The  consent  of  the  defendant,  with  full  knowl- 
edge of  the  situation,  that  the  wife  might  witness  the  note,  made 
her  competent  to  do  so,  and  he  cannot  now  be  permitted  to  take 
this  objection.  The  judgment  of  the  City  Court  was  correct  and 
the  same  is 

Affirmed, 


TOWN  OF  JERICHO  v.  TOWN  OF  UNDERHILL. 

-^Tarisdictioji,      Interest  of  justice.      Judgment    upon  plea  in 

ahatement 

1.  The  plaintiff,  defendant  and  three  other  towns  unite  in  the  common 
maintenance  of  a  poor  farm  upon  which  the  paupers  of  the  several 
towns  are  supported.  The  terms  of  the  association  provide  that  in 
case  of  a  deficit,  it  shall  be  borne  by  the  several  towns  in  proportion 
to  the  number  of  weeks  during  which  their  paupers  have  been  sup- 
ported. Heldy  that  a  third  town  had  no  interest  in  the  event  of  a 
suit  brought  by  the  plaintiff  to  recover  of  the  defendant  the  amount 
of  an  assessment  paid  to  the  association  by  the  plaintiff  for  the  sup- 
port, upon  this  farm,  of  a  pauper  legally  chargeable  to  the  de- 
fendant. 

"2.  Where  an  issue  of  fact  raised  by  a  plea  in  abatement  is  found  in  favor 
of  the  plaintiff,  judgment  in  chief  should  follow ;  and  the  Supreme 
Ck)urt,  upon  sustaining  the  exceptions  of  the  plaintiff,  will  give  such 
judgment  as  the  County  Court  should  have  given  and  remand  the 
cause  for  the  assessment  of  damages, 

This  was  an  action  under  the  statute  to  recover  the  expense 
of  supporting  a  transient  pauper  chargeable  to  the  defendant. 
The  defendant  filed  a  plea  in  abatement,  which  the  plaintiff  trav- 
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ersed.  Heard  upon  this  issue  at  the  April  term,  1891,  Thomp- 
son, J.,  presiding.  Upon  the  facts  found  by  the  court,  the  court 
gave  judgment,  pro  J^orma,  sustaining  the  plea  and  dismissing 
the  suit.     The  plaintiff  excepts. 

It  appeared  that  the  plaintiff,  defendant  and  three  other 
towns  formed  an  association  for  the  purpose  of  supporting  their 
poor  upon  a  common  poor  farm,  under  conditions  which  are  fuUj 
set  forth  in  the  opinion.  In  case  the  expenses  of  this  farm  ex- 
ceeded the  receipts,  the  several  towns  were  to  bear  this  deficit  in 
proportion  to  the  number  of  weeks  that  their  paupers  had  been 
maintained  upon  the  farm,  that  is,  each  town  was  to  pay  so  much 
a  week  for  each  pauper  which  it  had  there. 

The  plaintiff 's  declaration  alleged  that  the  pauper  in  ques- 
tion was  a  transient  legally  chargeable  to  the  defendant,  in  whose 
support  the  plaintiff  had  incurred  expense  which  the  defendant 
was  liable  to  repay. 

The  plea  of  the  defendant  in  abatement  set  forth  that  the 
expense  incurred  by  the  plaintiff  was  by  way  of  payment  to  the 
association  for  the  support  of  the  pauper  upon  the  common 
farm ;  that  the  town  of  Essex  was  one  of  the  members  of  this 
association,  and  so  interested  in  the  event  of  this  suit ;  and  that 
the  justice  of  the  peace  before  whom  the  suit  was  brought  was  a 
resident  and  tax-payer  in  Essex  and  hence  disqualified.  These 
facts  were  found  by  the  court  substantially  as  laid  in  the  plea. 

M.  H,  Alexander  and  Seneca  Haselton^  for  the  plaintiff. 

The  town  of  Essex  had  no  such  direct  financial  interest  as 
would  disqualify  the  justice.  Oray  v.  Middletovm^  56  Vt.  53 
and  cases  there  cited  ;  Fletcher  v.  Rd.  Co.^  74  Me.  434 ;  Comr. 
of  Cleremont  Co.  v.  LyUe^  3  Ohio  290  ;  Jf.  E.  Church  v.  Wood^ 
5  Ohio  283 ;  G.  S.  Chap.  31,  s.  22. 

J.  J.  Monahan  and  Y.  A,  Bullard^  for  the  defendant. 

These  towns  were  partners  as  to  the  support  of  the  pauper 
for  which  a  recovery  is  sought,  and  hence  the  town  of  Essex  is 
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interested  in  the  suit,  and  the  justice  disqualified.  Chandler  v. 
Richer,  49  Vt.  128,  130,  131 ;  K.  L.  s.  692;  Waters  v.  Day,  10 
Vt.  489. 

The  opinion  of  the  court  was  delivered  by 

EOWELL,  J.  Five  towns,  of  which  Jericho  and  Essex  are 
two,  associated  under  the  name  of  the  Union  Poor  Farm  Asso- 
ciation, for  the  support  of  their  poor ;  but  whether  they  asso- 
ciated under  the  statute  in  such  case  made  and  provided  does  not 
appear,  and  is  not  material  in  the  view  we  take  of  the  case. 

For  the  purposes  of  the  association,  the  towns  composing  it 
have  all  along  owned  a  farm  and  personal  property  as  tenants  in 
common,  having  an  interest  therein  in  unequal  proportions,  as 
specified  in  the  constitution  of  the  association,  which  provides 
that  on  disbandment  and  sale  of  the  property,  the  proceeds  shall 
be  divided  among  the  towns  on  the  basis  of  their  respective  in- 
terests in  the  property.  It  also  provides  that  if  the  expenses  of 
running  the  association  and  supporting  the  poor  are  in  excess  of 
the  receipts,  the  deficit  shall  be  assessed  upon  and  paid  by  the 
several  towns  annually  in  proportion  to  the  number  of  weeks 
each  town  has  had  paupers  supported  by  the  association  during 
the  year  ;  and  that  any  surplus  above  expenses  shall  be  divided 
among  the  towns  on  the  basis  of  the  capital  stock  owned  by  each 
in  the  association.  The  by-laws  provide  for  the  keeping  of  fair 
books  of  entry  of  all  receipts  and  disbursements  of  the  associa- 
tion, and  for  a  report  thereof  to  the  several  towns  on  or  before 
the  first  day  of  March  in  each  year,  together  with  the  names  and 
number  of  paupers  kept  by  the  association,  the  towns  they  were 
from,  and  the  number  of  weeks  each  town  had  paupers  sup- 
ported during  the  year. 

For  the  year  covering  the  time  laid  in  the  declaration,  there 
was  a  deficit  of  $614.05,  which  was  apportioned  among  the  towns 
on  the  basis  of  88  6-10  cents  per  week  for  each  pauper  ;  and  after 
this  suit  was  brought,  but  before  it  was  tried  before  the  justice, 
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Jericho  paid  the  association  at  that  rate  per  week  for  keeping 
this  pauper. 

If  Essex  is  interested  in  the  event  of  this  suit,  it  is  because 
of  being  a  member  of  said  association  and  not  otherwise.  The 
plea  alleges  that  Essex  is  thus  interested  because  this  pauper, 
during  the  time  in  question,  was  supported  at  said  farm  at  the 
joint  expense  of  tlie  towns  to  the  extent  of  the  receipts  of  the 
farm,  which  were  $755.14  for  the  year  ending  Feb.  5,  1891.  Itis 
not  being  claimed  that  the  pauper  was  supported  at  the  joint  ex- 
pense of  the  towns  as  to  the  deficit  of  that  year,  the  only  ques- 
tion  is  whether  it  appears  that  she  was  so  supported  at  their 
joint  expense  to  the  extent  of  the  receipts  and  products  of  the 
farm,  as  alleged. 

The  case  does  not  show  any  specific  provision  by  the  towns, 
nor  any  finding  of  fact  by  the  court,  as  to  how  the  matter  of  the 
expenditure  and  consumption  of  such  receipts  and  products  is  to 
be  adjusted  among  the  towns,  but  the  whole  tenor  of  the  record 
is,  that  it  is  to  be  adjusted  on  the  basis  of  giving  to  each  town 
the  benefit  of  its  full  share  of  the  property.  This,  being  equal- 
ity, would  be  equity;  and  in  the  absence  of  anything  to  show 
the  contrary,  and  in  view  of  what  appears,  this  must  be  taken  to 
be  the  way  it  is.  Indeed  there  is  nothing  in  the  record  that 
tends  to  support  the  allegation  of  the  plea  that  this  pauper  was 
supported  at  the  joint  expense  of  the  to\vn8  to  the  extent  of  the 
receipts  of  the  farm.  To  say  this,  would  be  to  suppose  that  the 
receipts  and  products  are  used  indiscriminately  for  the  support 
of  paupers,  with  no  accounting  to  be  had  among  the  towns  in  re- 
spect thereof,  which  is  not  probable. 

Thus  it  appears  that  each  town  is  to  pay  the  association  in  full 
for  keeping  its  paupers,  and  that  no  town  is  to  be  at  any  expense 
for  keeping  the  paupers  of  another  town.  It  follows,  therefore, 
that  the  association,  and  consequently  Essex,  never  had  any  in- 
terest in  the  event  of  this  suit;  not  in  a  recovery,  for  a  recovery 
would  not  affect  their  interests;  not  in  a  defeat,  for  if  we  were 
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to  suppose  a  defeat  to  result  in  compelling  Jericho  further  to 
support  the  pauper,  it  would  make  no  diflEerence  to  the  associa- 
tion, for  if  it  should  again  support  the  pauper  for  Jericho,  the  town 
would  have  to  pay  for  it  the  same  as  before. 

The  result  is,  we  hold  that  the  justice  was  never  interested 
in  the  event  of  this  suit  by  reason  of  being  a  i*esident  tax-payer 
of  Essex. 

As  the  facts  found  by  the  County  Court  and  certified  up 
determined  for  the  plaintiff  the  issue  joined  on  the  plea  in  abate- 
ment, that  court  should  have  rendered  judgment  in  chief  for  the 
plaintiff  and  assessed  the  damages.  Peach  v.  Mills,  13  Vt.  501; 
Vanderhurg  v.  Clark,  22  Vt.  186;  Good  v.  Lehan,  8  Cush.  301; 
Gould's  PI.  300;  2  Greenl.  Ev.  s.  27;  3  Saund.  211,  n.  (3). 

It  is  the  duty  of  this  court  to  render  such  judgment  as  the 
County  Court  should  have  rendered;  therefore, 

Judgment  reversed,  jvdgment for  the  plaintiff,  and  cavsere- 
ma/ndedfor  the  assessment  of  damages. 

Taft,  J.,  being  a  taxpayer  in  Williston,  did  not  sit. 


:/ 


JANUARY  TERM,  1892.  367 


Byron  A.  Austin  v.  Bailey  &  Putnam  et  al. 


BYRON  A.  AUSTIN  v.  BAILEY  &  PUTNAM  ET  AL. 

Chattel  Mortgage.     Giving  of  new  note  and  mortgage.    Sale 
upon  second  mortgage. 

1.  A  mortgage  lien  upon  personal  property  is  not  discharged  by  the  giving 

of  a  new  note  in  substitution  for  the  original  one,  although  an  addi- 
tional claim  is  included  in  the  new  note. 

2.  Nor  by  the  giving  of  a  new  mortgage  upon  the  same  property  to  secure 

the  new  note. 

3.  And  as  to  one  holding  a  lien  intermediate  between  the  first  and  second 

mortgages,  the  first  mortgage  would  not  be  discharged  by  a  foreclos- 
ure sale  of  the  property  upon  the  second  mortgage,  where  the  prop- 
erty was  bought  by  and  is  in  the  possession  of  the  mortgagees,  so 
that  redemption  may  be  made  from  them. 

4.  This  court  will  not  presimie  that  the  County  Court  made  any  inference 

from  the  facts  found  upon  trial  by  it,  which  was  not  warranted  by 
such  facts. 

Trover  for  the  conversion  of  a  liorse.  Plea,  the  general 
issue  with  notice  of  special  matter.  Trial  by  court  at  the  Sep- 
tember term,  1891,  Ross,  Ch.  J.,  presiding.  Judgment  for  the 
plaintiff.     The  defendants  except. 

The  facts  appear  in  the  opinion. 

L.  F.  Wilbur  J  for  the  defendants. 

Registration  of  the  defendants'  mortgage  was  notice  to  the 
plaintiff  when  his  lien  was  created.  Passumpsic  JS.  Bank  v. 
JfTafl  Bank,  53  Vt.  82  ;  Wade,  Notice,  ss.  41,  77,  37  ;  Story  Eq. 
Jur.  s.  399  ;    McOgee  v.  Edwards,  87  Tenn.  506. 

The  taking  of  a  new  note  and  mortgage  to  secure  the  same 
indebtedness  did  not  extinguish  the  first  mortgage  Hen.  15  Am» 
and  Eng.  Enc.  of  Law,  870,  871 ;  Bunker  v.  Barron,  3  N.  Eng. 
Rep.  597 ;  Orvia  v.  NeweU,  17  Con.  96 ;  Dana  and  Haydan  v. 
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Bmney  and  Morrison^  7  Vt.  493  ;  Seymour  v.  D arrow ^  31  Vt. 
129 ;  Thomas  v.  Gregory^  20  Wend.  17 ;  Davis  v.  Mayna/rdy  9 
Mass.  242 ;  Butts  v.  Dean,  Admr.,  2  Met.  76  ;  Hill  v.  Be^e,  13 
N.  T.  556 ;  Tucker  v.  Drake,  11  Allen,  145  ;  Grimes  v.  Kim- 
baU,  3  Allen,  518,  522. 

At  best  the  plaintifl  has  but  a  right  of  redemption  against 
the  defendants  and  this  equitable  title  he  cannot  enforce  by  a 
suit  at  law.  Jones  Chat.  Mort.  s.  435  ;  Landon  v.  EmonSy  97 
Mass.  37  ;  Holmes  v.  Bell,  3  Gush.  322 ;  Burdick  v.  Mc  Fanner, 
2  Denio*  170  ;  Goodrich  v.  WiUard,  2  Gray  203. 

The  defendants  still  have  the  right  to  sell  the  colt  under  the 
first  mortgage.  Calkings  v.  Clement,  54  Vt.  635 ;  Denio  v. 
JVash,  60  Vt.  334;  3  Am.  and  Eng.  Enc.  Law,  201 ;  Bradley  v. 
Redmond,  42  Iowa  454. 

Seneca  Haselton,  ior  the  plaintiff. 

That  the  first  mortgage  was  extinguished  must  have  been 
assumed  by  the  County  Court  in  rendering  judgment  for  the 
plaintiff,  and  this  court  will  presume  the  County  Court  to  have 
found  a  fact,  which  is  inferable  from  the  facts  found,  and  without 
which  its  judgment  could  not  have  been  given.  Burton  v.  JSst.  of 
Barlow,  55  Vt.  434;  Pattee  v.  Pelton,  48  Vt.  182,  Seward  v.  He/- 
Zin,20  Vt.  144;  Bratflehoro  v.  Heed,  40  Vt.  76;  Harriman  y, School 
District,  35  Vt.  311 ;  Smith  v.  Day,  23  Vt.  656 ;  Bradstreet  v. 
Bank  of  Royalton,  42  Vt.  128  ;  National  Bank  v.  Strait,  58 
Vt.  448 ;  Kimball  v.  Estate  of  Baxter,  27  Vt.  628. 

The  facts  found  by  the  County  Court  raise  a  presumption 
that  the  first  mortgage  lien  has  been  discharged  by  the  giving  of 
the  new  note  and  mortgage.  Dana  v.  Bailey,  7  Vt.  493 ;  Du7i- 
shee  V.  Parmalee,  16  Vt.  630 ;  Trust  Co.  v.  Farrar,  53  Vt. 
542. 

The  opinion  of  the  court  was  delivered  by 
KOWELL,  J.     On  November  16, 1889j   Malaney,  owning 
the  colt  in  question,  mortgaged  it  to  the  defendants  Bailey  and 
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Putnara,  to  secure  his  promissory  note  of  that  date  for  $76,  pay- 
able the  next  day,  and  the  mortgage  was  recorded  on 
the  day  of  its  date.  After  the  note  matured,  said  de- 
fendants  put  the  mortgage,  but  not  the  note,  into  the  hands  of 
the  defendant  Wheeler,  a  deputy  sheriff,  to  foreclose.  But  they 
soon  told  him  to  proceed  no  farther,  as  there  was  a  vir- 
tual agreement  to  settle  the  matter  ;  and  he  did  not  proceed,  but 
the  mortgage  remained  in  his  hands. 

On  February  23,  1890,  Malaney  gave  Bailey  and  Putman 
another  mortgage  of  the  colt,  to  secure  his  certain  other  promis- 
sory note  for  !|>1 15,  executed  that  day,  but  antedated  November 
17th  aforesaid,  payable  on  or  before  September  16,  1890,  in 
equal  monthly  instalments,  commencing  February  15,  18t)0. 
This  note  was  given  for  the  75-dollar  note  secured  by  the  first 
mortgage  and  $40  that  Bailey  and  Putnam  had  paid  to  a  third 
person  for  keeping  the  colt,  and  who  had  a  lien  on  it  therefor 
superior  to  their  first  mortgage. 

When  the  second  note  and  mortgage  were  given,  the  first 

note  w^as  given  up,  but  the  first  mortgage  was  not  discharged, 

'  and  has  not  since  been,  and  there  is  no  express  finding   that  tlie 

parties  thereto  intended  it  should  be  discharged  by  the  giving  of 

the  new  note  and  mortgage. 

On  January  23,  1890,  which  was  between  the  giving  of  said 
mortgages,  Malaney  hired  the  plaintiff  to  keep  and  break  the 
colt  at  five  dollars  per  week  ;  and  tlie  plaintiff  kept  it  eight  weeks 
under  that  agreement,  and  until  March  19,  1890,  when  the  de- 
fendant Wheeler,  who  was  proceeding  by  the  direction  of  the 
other  defendants  to  foreclose  the  second  mortgage,  took  it  from 
the  plaintiff's  possession  against  his  protest  and  claim  of  lien,  and 
sold  it  on  that  mortgage  to  the  other  defendants  for  $55,  leaving 
a  balance  due  and  unpaid  of  $53.80.  It  does  not  appear  that 
Bailey  and  Putnam  knew  when  they  took  the  second  mortgage 
and  gave  up  the  old  note  that  Malaney  had  hired  the  plaintiff  to 
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keep  and  break  the  colt.     But  the  plaintiff  is  charged  with  notice 
of  the  first  mortgage,  for  it  was  on  record. 

The  plaintiff  claims  that  from  the  facts  found  and  certified  up 
there  arises  a  legal  presumption  that  the  parties  intended  that 
the  second  note  and  mortgage  should  operate  as  payment  of  the 
first  note  and  a  discharge  of  the  first  mortgage  ;  but  if  not,  that 
this  court  should  presume,  if  necessary  to  uphold  the  judgment, 
that  the  County  Court  inferred  such  intention  from  the  facts 
found  ;  that  in  the  circumstances,  the  taking  of  the  second  note 
and  mortgage  was  an  abandonment  of  the  first  mortgage ;  but  if 
not,  that  by  taking  and  selling  the  colt  on  the  second  mortgage, 
the  defendants  are  estopped  to  set  up  the  first  mortgage, 
as  the  plaintiff's  position  in  the  premises  was  taken  with  refer- 
ence to  the  defendant's  position  therein. 

But  the  taking  of  a  new  note  in  substitution  for  one  secured 
by  mortgage,  does  not  extinguish  the  debt  evidenced  by  the  lat- 
ter so  as  to  discharge  the  mortgage,  unless  such  was  the  intention 
of  the  parties,  shown  by  something  besides  what  arises  from  the 
mere  act  of  substitution  ;  and  the  reason  is,  that  the  mortgage, 
secures  the  debt,  not  merely  the  evidence  of  it,  and  as  a  change 
in  the  evidence  does  not  pay  the  debt,  the  Hen  of  the  mortgage 
is  not  affected  by  it.  Dana  cfe  Ilayden  v.  Binney  &  Morrison^ 
7  Vt.  493 ;  Seymour  v.  Darrow,  31  Vt.  122. 

Nor  does  the  taking  of  a  second  mortgage  on  the  same  prop- 
erty to  secure  the  substituted  note,  operate  to  discharge  the  first 
mortgage,  unless  such  was  the  intention  of  the  parties.  2  Jones, 
Mort.  s.  279 ;  HiU  v.  Beehe^  13  N.  Y.  556 ;  Hutchinaon  v. 
Swarisweller,  31 N.  J.  Eq.  205  ;  Packard  v.  Kingmarij  11  Iowa, 
219 ;  Gregory  v.  Thomas^  20  Wend.  17.  Nor  the  inclusion  of  an 
additional  demand  in  the  substituted  note.  That  may  serve  to 
show  the  purpose  of  the  transaction,  but  it  does  not  show  an  in- 
tention to  discharge  the  prior  mortgage.  Hill  v.  Beehe^  13  N.  Y. 
556 ;  2  Jones,  Mort.  ss.  927,  930.     In  this  case  the  additional  de- 
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mand  did  not  increase  the  amount  of  the  lien  on  the  colt,  for  it 
was  already  a  lien  upon  it. 

It  follows,  therefore,  that  the  taking  of  the  new  note  and 
mortgage  was  not  in  law  a  discharge  nor  an  abandonment  of  the 
first  mortgage.  Nor  by  taking  and  selling  the  colt  on  the  second 
mortgage  are  the  defendants  estopped  to  set  up  the  first  mort- 
gage, for  the  plaintiflE's  position  in  the  premises  could  not  have 
been  taken,  as  claimed,  with  reference  to  the  action,  for  what- 
ever he  did  was  done  before  that. 

But  although  there  is  no  estoppel,  it  is  necessary  to  consider 
whether  such  taking  and  sale  were  effective  as  matter  of  law  to 
discharge  the  lien  of  the  first  mortgage  by  withdrawing  the  prop- 
erty from  its  operation.  It  is  undoubtedly  true  that  for  most 
purposes  the  foreclosure  of  a  mortgage  by  sale  exhausts  the  lien 
of  the  mortgage  foreclosed,  and  severs  the  connection  between  it 
and  the  property  mortgaged.  But  this  is  not  true  as  to  subse- 
quent incumbrancers  who  have  a  right  to  redeem.  They  must  re- 
deem from  the  mortgage  and  cannot  redeem  from  the  sale. 
Bradley  v.  Snyder^  14  111.  263 ;  (58  Am.  Dec.  564,  and  note.)  In 
this  case,  without  saying  how  it  would  be  if  the  facts  were  other- 
wise, the  property  having  been  purchased  by  the  mortgagees,  and, 
for  aught  that  appears,  being  still  in  their  possession,  the  plain- 
tiff's right  to  redeem  from  the  first  mortgage  was  not  affected  by 
the  foreclosure  of  the  second  mortgage,  and  as  to  him  such  fore- 
closure was  not  effective  as  matter  of  law  to  discharge  the  lien  of 
the  first  mortgage  by  withdrawing  the  property  from  its  opera^ 
tion  ;  hence  that  mortgage  may  be  set  up  against  him  notwith- 
standing such  foreclosure. 

As  to  presuming  that  the  County  Court  inferred  from  the 
facts  found  that  the  parties  intended  to  discharge  the  first  mort- 
gage— if  indeed  were  we  at  liberty  to  thus  presume  in  view  of 
the  statute  requiring  the  facts  on  which  the  judgment  was  ren- 
dered to  be  reduced  to  writing  and  prohibiting  other  or  different 
facts  at  issue  from  being  incorporated  into  the  exceptions — it  is 
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sufficient  to  say  that  the  facts  found  do  not  show  that  the  County 
Court  ought  to  have  drawn  such  inference,  as  is  shown  by  what 
has  been  said,  and  therefore  we  cannot  presume  that  it  did  draw 
such  inference.     Pratt  v.  Page^  32  Vt.  13. 

Judgment  reversed  and  judgment  for  the  defendants. 


STATE  V.  E.  H.  WHITE. 

Information  may  he  amended.     Intoxication, 

1.  At  common  law  the  body  of  an  indictment  cannot  be  amended,  but  an 

information  may  be  eyen  after  plea  filed. 

2.  The  common  law  is  in  force  in  tliis  State  in  that  respect,  notwithstand- 

ing tliat  our  statutes  couple  indictments  with  informations  in  per- 
mitting certain  amendments. 

8.  In  order  that  a  person  may  be  convicted  of  intoxication  it  is  not  neces- 
sary that  he  should  drink  the  liquor  for  the  purpose  of  becoming  in- 
toxicated. 

Information  for  being  found  intoxicated.  Plea,  not  guilty. 
Trial  by  jury  at  the  April  term,  1891,  Thompson,  J.,  presiding. 
Verdict,  guilty.     Exceptions  by  the  respondent. 

The  case  appears  in  the  opinion. 

F.  A,  BuUard^  for  the  respondent. 

At  common  law  the  information  was  insufficient.  McLane 
V.  State,  4  Ga.  335  ;  llatwood  v.  State,  18  Ind.  492. 

The  court  could  not  allow  the  amendment  since  it  was  one 
of  substance.  R.  L.  s.  3857 ;  Bl.  Com.  Bk.  4,  306  ;  Arch.  ^Cr. 
PI.,  11,  14;  1  Bish.  Cr.  Law,  s.  389. 

J.  E,  Cushman,  State's  Attorney,  for  the  State. 
A  motion  to  dismiss  *is  addressed  to  the  discretion  of  the 
County  Court,  and  the  action  of  that  court  is  not  revisable  here. 
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Commonwealth  v.  Eastman^  1  Cush.  189;  Gommonwealth  v. 
Ryan,  9  Gray  137 ;  I  Whart.  Cr.  Law,  s.  519. 

Informations  are  amendable.     State  v.  Murphy^  55  Vt.  547. 

The  charge  as  to  the  intention  of  the  respondent  in  becom- 
ing intoxicated  was  correct.     State  v.  Iltypkins^  56  Vt.  250,  260. 

The  opinion  of  tlie  court  was  delivered  bj 

ROWELL,  J.  After  plea  pleaded  and  jury  sworn,  the 
prisoner  moved  to  dismiss  tlie  information,  for  that  the  time  al- 
leged therein  as  the  day  of  the  intoxication  complained  of  was 
more  than  thirty  days  before  the  information  was  exhibited  in 
court.  Thirty  days  is  the  period  of  limitation  for  prosecuting 
the  offence.  The  court  overruled  the  motion  and  allowed  the 
State  to  amend  the  information  by  changing  the  allegation  of 
time  from  tlie  loth  of  April  to  the  30th  of  May,  a  time  within 
the  statutory  period,  and  the  day  of  the  commission  of  the  of- 
fence ;  and  the  question  is,  wliether  that  amendment  was  allow- 
able. We  have  not  considered  whether  the  amendment  was 
necessary  nor  whether  it  was  authorized  by  statute,  but  only 
whether  it  was  authorized  by  the  common  law.  No  claim  is 
made  that  it  was  out  of  time,  but  only  that  the  court  had  no 
power  to  make  it. 

That  the  body  of  indictments  cannot  be  amended  at  com" 
mon  law,  is  beyond  doubt.  J£x  Parte  Bain,  121  U.  S.  1,  and 
cases  there  cited.  But  there  is  a  great  difference  between  amend- 
ing indictments  and  amending  informations,  and  the  reason  is 
this,  as  stated  by  Lord  Mansfield  in  the  great  case  of  Rex  v. 
WUkes^  4  Bur.  at  page  2569:  "  Indictments  are  found  upon  the 
oaths  of  a  jury,  and  ought  to  be  amended  only  by  themselves; 
but  informations  are  as  declarations  in  the  King's  suit.  An  oflBcer, 
of  the  Crown  has  the  right  of  framing  them  originally,  and  may, 
with  leave,  amend  in  like  manner  as  any  plaintiff  may  do."  In 
that  case  the  prisoner,  having  been  convicted  by  a  jury  of  having 
printed  and  published  a  seditious  and  scandalous  libel,  was  brought 
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up  before  the>Kiiif2;'8  Bench  on  a  motion  for  a  new  trial  on  ac- 
count of  amendments  made  in  the  body  of  the  information  on 
which  he  was  tried.  The  amendments  were  made  at  Lord  Mans- 
field) s  chambers  after  a  plea  of  not  guilty,  and  after  the  record  was 
made  up  and  sealed  and  the  case  ready  for  trial;  and  they  consisted 
in  changing  the  allegations  that  tlie  libel  contained  matter  "  to 
the  purport,"  etc.,  to  allegations  that  it  contained  matter  "  to 
the  tenor,"  etc.  Numberless  precedents  were  produced  from  the 
time  of  Queen  Elizaheth^  and  all  through  the  reigns  of  James  II. 
and  Charles  II.,  and  many  side-bar  rules,  which  showed  that  it 
was  of  course,  because,  it  was  said,  if  not  of  course,  it  would  have 
been  moved  in  court,  as  everything  not  of  course  is.  Mr.  JvMice 
WiUea  said  the  amendments  were  justified  by  an  uninterrupted 
series  of  precedents  from  the  time  of  William  III.  at  least.  Lord 
Mansfield  said  that  whether  it  was  necessary  to  amend  or  not  he 
gave  no  opinion  nor  formed  any.  In  The  King  y.  Harris^  1  Salk. 
47,  motion  was  made  to  amend  an  information  of  perjury,  and 
opposed,  because  the  defendant  had  pleaded.  Holt,  C.  J.,  said: 
"  As  to  mending  after  plea  pleaded,  there  is  no  great  matter  in 
that.  After  a  record  has  been  sealed  up  I  have  known  it  amend- 
ed, even  just  as  it  was  going  to  l^e  tried."  Sir  Bartholomew 
Shower  moved  to  amend  an  formation  of  forgery  in  ten  places, 
and  though  opposed  the  motion  was  granted  by  the  King's  Bench 
because  it  did  not  alter  the  fact,  and  that  without  costs  or  impar- 
lance. Anonymovs  1  Salk.  50.  In  Rex  v.  Nixon^  1  Stra.  185,  the 
court  refused  to  quash  an  information  on  motion  that  had  been 
exhibited  by  rule  of  court,  Eyre^  J.,  observing  that  such  inform- 
ations are  amendable.  Rex  v.  Charlesworth^  2  Stra.  871,  was  an 
information  for  forging  a  warrant  of  attorney  to  acknowledge 
satisfaction  upon  a  judgment  of  Easter  Term.  After  issue  joined, 
the  record  appearing  to  be  of  Hilary  Term,  the  information  was 
amended  without  costs  (the  prosecutor  having  been  admitted  a 
pauper)  and  without  giving  the  defendant  leave  to  plead  rf^Titwo/ 
and  Regina  v.  Sirnmonds,  Hil.  10  Anne,  was  cited,  where  the 
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title  of  an  act  set  forth  in  an  indictment  was  amended.  Mr. 
Justice  Yates  says  in  JRex  v.  Wilkes  that  Hex  v.  Charleaworih 
is  a  very  strong  case,  for  without  the  amendment,  the  defendant 
must  have  been  acquitted.  He  also  referred,  to  The  King  v. 
Goffe,  1  Lev;  189,  where  it  was  moved  to  amend  an  information 
of  perjury;  and  it  was  ruled  that  notice  should  be  given  to  the 
defendant  of  the  things  to  be  amended,  and  he  to  show  cause 
why  it  should  not  be  amended,  for,  the  court  said,  "  it  might 
be  amended."  In  The  Queen  v.  Norton^  Fortes.  232,  the 
court  agreed  that  it  is  a  general  rule  to  amend  inform- 
ations at  any  time,  even  just  before  trial.  Mr.  Ghitty  says 
that  informations,  being  the  mere  assertion  of  the  officer 
who  tiles  them,  may  be  amended  at  any  time  before  trial,  and 
that  a  mistake  therein  may  be  rectified  either  when  a  demurrer 
is  actually  put  in  or  when  it  is  expected,  or  after  the  defendant 
has  pleaded  in  abatement ;  and  that  these  alterations  may  be 
very  extensive  and  material,  even  to  the  striking  out  or  the  ad- 
dition of  new  counts,  and  that  the  defendant  will  not  always  be 
allowed  to  plead  de  novo,  1  Chit.  Crim.  Law,  [868].  And  in 
AUo^mey  General  v.  Henderson^  3  Anstruther,  714,  on  inquiry 
the  practice  was  found  to  be  that  the  Attorney  General  could  at 
any  time  amend  an  information  as  of  course,  and  therefore  tlie 
court  granted  a  motion  to  amend  the  information  by  adding 
another  count. 

We  are  not  unmindful  of  our  statutes  of  amendment,  which 
couple  informations  and  indictments  as  though  they  stand  alike 
at  common  law  in  respect  to  amendments,  and  one  of  which 
allows  amendments  "  except  as  to  matters  of  substance,"  from 
which  language  some  implication  arises  that  the  amendment  of 
informations  as  to  such  matters  is  prohibited.  But  these  statutes 
are  remedial,  passed  with  a  view  of  obviating  defects  in  the  ex- 
isting law,  and  erf  giving  courts  power  to  amend  criminal  plead- 
ings where  none  was  supposed  to  exist  before ;  hence  they  are 
to  be  construed  so  as  to  effectuate  their  purpose,  and  as  not  tak- 
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ing  away  a  common-law  power  unless  such  is  their  manifest  in- 
tention, which  we  think  it  is  not,  and  that  the  common-law 
power  of  atnending  informations  remains  in  full  force  notwith- 
standing the  statutes. 

There  was  no  error  in  refusing  to  charge  that  respondent's 
intoxication  must  have  been  produced  by  liquor  drank  with  the 
intent  of  becoming  and  being  found  intoxicated,  nor  in  the 
charge  as  given  on  that  subject.  /State  v.  HopJeina^  56  Vt.  250, 
260. 

Mcceptions  not  sustained^  judgement  on  verdict^  sentence 
passed^  and  exeoution  tliereof  ordered. 


In  re  LUCIUS  IRISH. 

Disclosure  of  one  found  intoxicated,     R.  L.  s.  3816. 

Where  a  person  has  been  arrested  and  brought  before  a  justice  for  being 
found  so  intoxicated  as  to  disturb  the  public  peace,  and  has  been  or- 
dered to  disclose  without  protest  on  his  part,  it  is  no  objection  to  the 
legality  of  a  subsequent  commitment  for  an  insufficient  disclosure 
that  the  justice  did  not,  before  requiring  the  disclosure,  announce 
that  he  had  found  that  the  respondent  was  so  intoxicated  as  to  dis- 
turb the  public  peace,  if  in  fact  he  had  made  such  finding. 

Petition  of  habeas  corpus^  returnable  before  Taft,  J.,  who 
found  the  facts  as  steted  in  the  opinion  and  continued  the 
case  as  to  the  legal  questions  involved  to  the  January  term,  1892, 
of  the  Chittenden  county  Supreme  Court. 

Jf .  H,  Alexander^  for  the  relator. 

The  relator  could  not  be  compelled  to  disclose  until  it  had 
been  legally  adjudged  that  he  was  found  intoxicated,  and  of  this 
fact  there  was  no  legal  evidence  before  the  court.  In  re  Hardi- 
gan,  57  Vt.  100. 

J,  E.  Cushman^  State's  Attorney,  and  J.  W.  UtisseU,  for  the 
State. 
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The  justice  actually  found  on  proper  evidence  that  the  re- 
lator was  "  found  intoxicated,"  and  it  is  immaterial  whether  he 
announced  this  finding  before  requiring  the  disclosure.  In  re 
Hardigan,  57  Vt.  100;  in  re  Powers,  26  Vt.  261. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  It  appears  that  the  relator  was  found  in  such  a 
state  of  intoxication  as  to  disturb  and  break  the  public  peace, 
and  that  he  was  arrested  by  an  officer  and  taken  before  a  justice 
of  the  peace,  as  is  authorized  by  s.  3844  of  R.  L.  From  the 
officer's  return  the  justice  adjudged  that  the  relator  was,  at  the 
time  of  his  arrest,  found  in  such  a  state  of  intoxication  as  to  dis- 
turb and  break  the  public  peace,  and,  without  making  any  an- 
nouncement of  his  decision,  and  without  objection  on  the  part  of 
the  relator,  ordered  him  to  disclose  where  and  the  person  of 
whom  the  liquor  producing  the  intoxication  was  obtained,  as  is 
authorized  by  R.  L.  s.  3814.  The  disclosure  of  the  relator  not 
being  satisfactory  to  the  justice,  he  was  committed  to  jail. 

The  relator  claims  that  he  was  ordered  to  disclose  the  place 
where  and  the  person  of  whom  the  liquor  producing  intoxication 
was  obtained  before  it  had  been  adjudged  by  the  justice  that  he 
was,  at  the  time  of  his  arrest,  found  in  such  a  state  of  intoxication 
as  to  break  the  public  peace,  and,  that,  for  this  reason,  the  imprison- 
ment was  illegal.  This  claim  is  not  supported  by  the  findings  of 
fact.  It  is  expressly  found  that  the  justice,  from  the  evidence  before 
him,  adjudged  that  the  relator  was,  at  the  time  of  his  arrest, 
found  in  such  a  state  of  intoxication  as  to  disturb  and  break  the 
public  peace.  The  justice  having  thus  adjudged,  he  had  juris- 
diction to  proceed  and  require  the  relator  to  disclose  the  place 
wjiere  and  the  person  of  whom  the  liquor  producing  the  intoxi- 
cation was  obtained.  In  re  Powers,  25  Vt.  261;  In  re  Hardigan, 
57  Vt.  100. 

The  justice  having  found  the  facts  necessary  to  give  him  ju- 
risdiction, it  was  immaterial  whether  he  announced  to  the  re- 
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lator  his  findings  of  facts  before  calling  upon  him  to  make  dis- 
closures. His  failure  to  announce  his  findings  did  not  deprive 
him  of  the  jurisdiction  acquired  nor  render  the  proceedings  void. 
The  fact  that  the  relator  was  found  so  intoxicated  as  to  disturb 
and  break  the  public  peace  does  not  appear  to  have  been  con- 
troverted. The  justice  ordered  him  to  disclose,  and  he  proceeded 
to  do  so  without  objection.  Under  these  circumstances,  a  formal 
announcement  of  the  justice's  finding  upon  the  question  of  fact 
was  unnecessary,  and  the  order  that  the  relator  disclose  may  well 
be  regarded  as  equivalent  to  an  announcement  that  he  had  found 
the  facts  necessary  to  give  him  jurisdiction. 

The  relator  is  remanded  to   his  former  custody^  and  the 
petit/ion  is  dismissed  without  costs. 
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Present  :  Ross,  Ch.  J.,  Taft,  Start  and  Thompson. 


NOTES,  FRENCH  &  FICKETT  v.  EDWARD  J. 

PARKER. 

Burden  of  proof.  Instruction  of  court.  Not  hound  to  in- 
struct upon  immaterial  issue.  As  to  contradictory  state- 
m.ents.  Opinion  a^  to  weight  of  evidence.  Waiver  of 
exc&ption.     Motion  in  arrest. 

1.  The  action  being  for  the  amount  of  an  over-draft  paid  by  the  plaintiffs 
upon  the  draft  of  the  defendant  for  certain  butter,  which  the  plain> 
tiffs  alleged  had  not  been  delivered  to  them,  an  instruction  from  the 
court  that  the  plaintiffs'  right  of  action  depended  upon  whether  the 
butter  was  delivered  by  the  defendant,  and  that  in  making  out  their 
case  the  burden  was  upon  the  plaintiffs,  sufficiently  informs  the  jury 
that  the  plaintiffs  must  assume  the  burden  of  proving  that  the  butter 
was  not  delivered. 

2.  It  was  not  error  for  the  court  to  refuse  an  instruction  that  there  was  no 
evidence  of  fraud  upon  the  part  of  the  defendant,  inasmuch  as  the 

question  of  fraud  was  in  no  way  an  issue  in  the  case. 

;  3.    Nor  to  refuse  the  instruction  that  ''testimony  tending  to  show  that  a 

i  witness  had  made  statements  out  of  court  that  contradict  his  testi- 

;  mony  in  court,  is  to  be  weighed  with  caution." 

4.  The  court  is  not  bound  to  express  an  opinion  as  to  the  weight  of  evi- 
dence, nor  is  that  the  usual  or  better  practice,  although  it  may  b& 
done  in  such  a  way  as  not  to  be  reveisible  error. 


380  FRANKLIN  COUNTY. 


Noyes,  French  &  Fickett  v,  Edward  J.  Parker. 


5.  By  introducing  evidence  upon  his  part,  the  defendant  waives  an  excep- 

tion to  the  action  of  the  court  in  overruling  his  motion  for  a  verdict 
made  at  the  close  of  the  plaintiffs*  case. 

6.  A  motion  in  arrest  of  judgment  must  be  heard  and  determined  upon 

the  record  alone ;  and  the  error  so  appearing  must  be  such  as  would 
render  tlie  judgment  erroneous  notwithstanding  the  verdict. 

Assumpsit.  Plea,  tlie  general  issue.  Trial  by  jury  at  the 
September  term,  1891,  Tyler,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintifiEs.     The  defendant  excepts. 

The  case  appears  in  the  opinion. 

H,  C,  AdamSy  for  the  defendant. 

The  court  should  have  instructed  the  jury  tliat  evidence  of 
contradictory  statements  made  out  of  court  should  be  weighed 
with  caution.  1  Greenl.  Ev.  s.  200,  p.  2S7;  Malin  v.  J/izZm,  1 
Wend.  652  ;  Cleveland  v.  Burton,  11  Vt.  138. 

Ballard  &  Burleson^  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  defendant  contends  that  the  burden 
of  proof  was  on  the  plaintiffs  to  prove  that  the  defendant  did 
not  deliver  the  thirty  tubs  of  butter  either  on  the  cars  or  at  the 
railroad  station,  whichever  the  jury  found  the  place  of  delivery 
to  be,  and  that  the  court  below  neglected  to  so  charge  the  jury. 
Without  deciding  on  which  party  this  burden  rested,  we  think 
the  court  instructed  the  jury  that  this  burden  was  on  the  plain- 
tiffs. Some  time  prior  to  June  13,  18S9,  the  parties  made  a 
contract  by  which  the  defendant  was  to  sell  and  deliver  to  the 
plaintiffs  at  Georgia,  Vt.,  either  on  the  cars  as  claimed  by  the  plain- 
tiffs, or  at  the  railroad  station,  as  claimed  by  the  defendant,  two 
hundred  tubs  of  butter  of  fifty  pounds  each  at  nineteen  cents  a 
pound.  It  was  conceded  that  some  time  between  that  date  and  the 
13th  day  of  June,  the  defendant  delivered  to  the  plaintiffs  one  hun- 
dred and  seventy  tubs  of  butter  and  some  cheese,  and  that  on  the 
last  named  date  he  drew  upon  the  plaintiffs  through  the  Howai^ 
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National  Bank,  Burlington,   Vt.,  for  $1,900,  which  draft  was 
honored  and  paid  by  the  plaintiffs.     The  defendant's  evidence 
tended  to  show  that  he  delivered  the  remaining  thirty  tubs  of 
butter  to  the  plaintiffs  pursuant  to  his  contract,  before  he  drew 
the  draft,  while,  on  the  other  hand,  the  evidence  of  the  plaintiffs 
tended  to  prove  that  he  never  delivered  the  thirty  tubs  of  butter, 
and  that  consequently,  there  was  an  over-draft  of  $285.     This 
action  was  brought  to  recover  this  alleged  over-draft.     In  stating 
to  the  jury  the  case  as  made  by  the  plaintiffs,  the  Court  said  : 
''The  plaintiffs  claim  that  $285  of  the  $1,900  was  over-draft: 
that  it  was  for  thirty  tubs  of  butter  which  they  claim  the  defend- 
ant never  delivered,  and  which  they  say  they  never  received.  If 
that  is  true,  the  defendant  received  $285  that  did  not  belong  to 
liim,  and  the  law  implies  a  proniise  on  his  part  to  repay  it."  Thus 
the  Court  clearly  stated  to  the  jury  that  tlie  plaintiff's  right  of 
recovery  rested  upon  an  implied   promise  which  the  law  only 
raised  in  case  the  defendant  had  not  delivered  the  thirty  tubs  of 
butter.     The  Court  then  stated  to  the  jury  the  respective  claims 
of  the  defendant  and  plaintiffs  in  regard  to  the  delivery  and  non- 
delivery of  the  butter,  and  in  connection  therewith  said  :  "  The 
issue  in  this  case  is  whether  or  not  the  defendant  delivered  the 
thirty  tubs  of  butter.     The  plaintiffs  having  brought  their  suit ; 
the  law  casts  upon  them  the  burden  of  making  out  their  case  by 
a  fair  preponderance  of  the  evidence.     There  is  no  technical 
meaning  to  the  term  preponderance  of  the  evidence ;  it  simply 
means  that  the  burden  is  cast  upon  them  to  support  their  claim 
by  a  greater  weight  of  evidence  than  the  evidence  adduced  against 
their  claim  by  the  defendant ;  that  is,  the  evidence  produced  by 
the  plaintiffs  nmst  in  your  judgment  weigh  at  least  a  little  more 
than  the  evidence  produced  by  the  defendant  against  that  claim. 
If  the  evidence,  in  your  judgment,  is  just  evenly  balanced,  the 
plaintiffs  would  not  be  entitled*  to  recover.  •   Their  evidence  ninst 
weigh    a    little    more    at    least    than    the    evidence    on    the 
part    of    the    defendant.       Then,    with    this    rule     in    mind, 
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this  is  the  qnestion  for  you  to  determiae  in  this  case 
and  find  your  verdict  accordingly,— was  there  a  delivery 
by  the  defendant  of  these  thirty  tubs  of  butter  according  to  the 
contract  between  himself  and  the  plaintiffs  ? "  The  jury  were 
thus  clearly  and  specifically  instructed  that  in  order  to  entitle 
the  plaintiffs  to  recover,  they  must  find  that  the  weight  of 
evidence  was  in  favor  of  the  plaintiffs'  claim  that  the  thirty  tubs 
of  butter  were  not  delivered.  This  exception  cannot,  therefore, 
avail  the  defendant. 

TI.  It  was  not  error  for  the  Court  to  refuse  to  instruct  the 
jury  that  there  was  no  evidence  in  the  case  tending  to  show 
fraud  on  the  part  of  the  defendant.  The  plaintiffs  did  not  put 
their  right  of  recovery  on  the  ground  of  fraud  on  the  part  of  the 
defendant.  The  sole  question  was  whether  or  not  the  defendant 
delivered  the  thirty  tubs  of  butter  according  to  the  terms  of  his 
contract.  If  he  had  not  delivered  the  butter,  the  plaintiffs  were 
entitled  to  recover.  If  he  had  delivered  it,  the  plaintiffs  were 
not  entitled  to  recover,  although  they  never  received   it. 

III.  The  defendant  was  not  entitled  to  have  the  Court 
comply  with  his  request  to  instruct  the  jury  that  "  testijnony 
tending  to  show  that  a  witness  has  made  statements  out  of  court 
that  contradict  his  testimony  in  court,  is  to  be  weighed  with 
caution." 

"  The  admissibility  of  evidence  is  a  matter  of  law^  but  the 
weight  or  value  of  evidence  is  matter  of  factP  1  Best  Ev. 
(Wood's  Ed.)  8.  80,  star  page  101.  The  admissibility  and  re- 
jection of  evidence,  and  whether  there  is  any  evidence  to  go  to 
the  jury,  are  questions  of  law  for  the  decision  of  the  court ; 
whether  there  is  sufficient  evidence,  is  for  the  jury.  On  the 
other  hand,  the  decision  of  the  facts  in  issue  is  the  exclusive  prov- 
ince of  the  jury.  1  Best  Ev.  (Wood's  Ed.)  s.  82,  star  pages 
103-105.  This  principle  is  illustrated  by  evidence  of  dying 
declarations.  It  is  for  the  Court  to  determine  whether  the 
declarations  were  made  under  such  circumstances  as  to  constitute 
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them  legal  evidence.  When  the  evidence  is  admitted,  its  credi- 
bility is  solely  a  question  for  the  jury,  who  are  at  liberty  to  con- 
sider and  weigh  all  the  circumstances  under  which  the  declara- 
tions were  ihade  and  to  give  them  only  such  credit  as  on  the 
whole  they  think  they  deserve.  1  Greenl.  Ev.  (12th  Ed.)  s. 
160.  This  request  required  the  court  to  state  to  the  jury  as  a 
matter  of  law  that  a  certain  kind  of  testimony  was  to  be  weighed 
with  caution.  The  law  does  not  give  this,  nor  any  other  kind  of 
testimony,  if  believed  by  the  jury  to  be  true,  any  particular 
weight  or  lack  of  weight  as  compared  with  other  testimony. 
While  the  court,  in  its  discretion,  may  give  certain  cautionary 
instructions  in  regard  to  some  kinds  of  testimony,  in  so  doing, 
it  "must  be  careful  not  to  trench  upon  the  exclusive  province  of 
the  jury  in  determining  the  credibility  of  particular  witnesses,  or 
the  degree  of  credit  to  be  given  to  particular  elements  of  the 
evidence.  He  may  instruct  them  as  to  the  rule  but  not  as  to  the 
weight  of  the  evidence ;  that  is  to  say,  he  should  not  instruct 
them  as  to  the  relative  weight  of  the  testimony,  or  the  credibil- 
ity of  the  witnesses."  2  Thomp.  Tr.  s.  2i:20.  In  support  of  his 
contention,  the  defendant  cites  1  Greenl.  Ev.  s.  200,  in  which 
the  subject  of  verbal  admissions  is  discussed.  We  do  not  think 
the  learned  author  intended  that  section  to  be  taken  as  a  state- 
ment of  a  rule  of  law  governing  the  weight  to  be  given  to  evi- 
dence of  verbal  admissions.  On  the  contrary,  it  is  simply  a 
philosophical  discussion  of  the  fact  that  such  evidence  is  subject 
to  much  imperfection  and  mistake,  consisting  as  it  does  in  the 
mere  repetition  of  oral  statements,  and  for  the  reason  that  the 
party  himself  may  either  have  been  misinformed  or  not  have  ex- 
pressed clearly  his  own  meaning,  or  that  the  witness  may  have 
misunderstood  him. 

While  it  would  have  been  proper  for  the  court  in  its  discre- 
tion to  have  called  the  attention  of  the  jury  to  the  infirmities 
which  in  fact  often  attend  evidence  of  the  alleged  oral  admis- 
sions of  parties,  or  alleged  contradictory  statements  of  witnesses 
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out  of  court,  yet  being  a  matter  of  discretion,  no  exception  lies 
to  the  failure  of  the  court  to  give  such  cautionary  instructions. 
State  V.  lioe,  12  Vt  111;  Durgin  v.  Danville,  47  yt.95 ;  Dooti 
V.  Bavey,  49  Vt.  293. 

If  this  request  be  construed  to  be  a  request  for  the  Court  to 
express  its  opinion  to  the  jury  as  to  the  weight  of  the  evidence 
in  question,  then  the  deftjudant's  exception  cannot  avail  hiin. 
As  a  general  rule,  the  better  practice  is  for  the  Court  not  to  ex- 
press any  opinion  to  the  jury  upon  the  weight  of  evidence,  and 
this  is  the  usual  course  in  a  very  large  majority  of  cases  in  this 
State.  It  is  not  reversible  error  for  tlie  Court  to  express  such 
an  opinion  if  it  still  distinctly  leaves  the  evidence  to  the  jury  to 
weigh  and  to  draw  such  conclusions  therefrom  as  are  warranted 
by  it,  provided  the  language  used  by  the  Court  in  expressing  its 
opinion,  is  not  such  as  to  mislead  the  jury  in  regard  to  their 
right  to  determine  the  weight  to  which  it  is  entitled.  Neither 
was  it  error  for  the  Court  to  refuse  to  express  such  opinion. 
Oordon  v.  Tabor,  5  Yt.  103  ;  Vincent  v.  Stinehour,  7  Vt.  62, 
(29  Am.  Dec.  145);  Stevens  v.  Taloott,  11  Vt.  25 ;  Gale  v, 
Lincoln,  11  Vt.  152  ;  State  v.  Roe,  12  Vt.  Ill ;  Yale  v.  Sedtj, 
15  Vt.  221 ;  Saioyer  v.  Phaley,  33  Vt.  69;  Missisquoi  Bank  v. 
Evarts,  45  Vt.  293 ;  Durgin  v.  Danville,  47  Vt.  95  ;  Doon  v. 
Ravey,  49  Vt.  293  ;  PettingiU  v.  Elkins,  50  Vt.  431 ;  RoweU  v. 
FuUer,  59  Vt.  688. 

The  court  in  substance  told  the  jury  that  the  statements 
made  by  the  witness  out  of  the  court  were  not  to  be  considered 
as  evidence  tending  to  prove  or  disprove  any  of  the  issues  on 
trial,  but  that  their  effect  was  to  detract  from  the  weight  which 
might  otherwise  be  given  to  the  evidence  of  the  witness  thus 
contradicted.  It  waa  left  for  the  jury  to  find  whether  in  fact 
the  witness,  Richards,  had  made  contradictory  statements  out  of 
court,  and  if  it  was  found  that  he  had,  they  were  told  that  it  was 
wholly  in  their  "discretion  to  say  how  much  it  should  bear  upon 
hifl  testimony  given  upon  the  stand,  as  contradicting  or  not  con- 
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tradicting  it."     This  was  a  fair  statement  of  the  law  applicable  to 
this  phase  of  the  case. 

IV.  When  the  plaintiffs  rested,  the  defendant  moved  the 
Court  to  direct  a  verdict  for  him,  which  motion  was  overruled, 
and  to  this  ruling  the  defendant  excepted.  By  proceeding  with 
the  trial  after  this  ruling  of  the  Court,  and  introducing  evidence 
in  defence,  the  defendant  waived  this  exception.  To  have 
availed  himself  of  it,  he  should  also  have  rested.  Driggs  v. 
Burton^  ^Yt.  124;  Blanchard  v.  Manahan,  44  Vt*  246; 
LdtremouiUe  v.  Bennington  dk  RuUand  By,  Co,y  63  Vt.  336. 

V.  After  verdict,  the  defendant  filed  a  motion  in  arrest  of 
judgment,  which  was  overruled,  and  to  this  ruling  he  excepted. 
At  common  law,  "judgment  can  never  be  arrested  but  for  that 
which  appears  upon  the  record  itself."  Pechey  v.  Harrison^  1 
Ld.  Raym.  232,  S.  C.  1  Salk.  77 ;  Sutton  v.  Bishop,  4  Burr. 
2284,  2287.  "  Such  a  motion  can  only  be  made  '  on  account  of 
some  intrinsic  defect  apparent  on  the  face  of  the  record,  which 
would  render  the  judgment  in  the  case  erroneous.'  "  State  v. 
Carver,  49  Me.  588,  (77  Am.  Dec.  275)  ;  State  v.  Creight,  1 
Brevard  169,  (2  Am.  Dec.  656) ;  SiaU  v.  John,  8  Iredell's 
Law  330,  (49  Am.  Dec.  396) ;  1  Bouv.  Law  Diet.  (14th  Ed.) 
Article,  Arrest  of  Judgment ;  1  Rap.  &  Law.  Ijaw  Diet.  Article, 
Arrest  of  Judgment  s.  2  ;  1  Blacks.  Com.  (Cooley's  Ed.)  Book 
III.,  star  p.  394.  In  Walker  v.  Sargeant,  11  Yt.  329  the  cou)*t 
say  :  "A  motion  in  arrest  can  be  sustained  only  for  matter  ap- 
parent of  record,  and  such  things  as  take  place  on  trial  must  be 
placed  on  record  by  a  bill  of  exceptions,  allowed  by  the  court, 
before  notice  can  be  taken  thereof  for  reversing  a  judgment,  for 
they  would  never  be  proper  for  a  motion  in  arrest."  In  Blacks. 
Com.  above  cited,  it  is  said:  "And  this  is  an  invariable  rule 
with  regard  to  arrests  of  judgments  upon  matters  of  law,  '  that 
whatever  is  alleged  in  arrest  of  judgment  must  be  such  matter 
as  would  upon  demurrer  have   been  suflScient  to  overturn  the 
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action  or  plea.  *  *  *  Bat  the  rule  will  not  hold  e  conversoj 
that  everything  that  may  be  alleged  as  cause  of  demurrer  will  be 
good  in  arrest  of  judgment,"  for  certain  omissions  and  errors  are 
aided  by  a  verdict.  1  Rap.  &  Law,  Law  Diet,  supra.  The  rule 
as  to  the  defects  that  shall  be  cured  by  verdict  is  thus  stated  in 
note  (1)  to  Stennd  v.  Hogg^  1  Saund.  Rep.  228,  (6th  Ed.  with 
notes  by  John  Williams,  Patterson  and  Edward  Vaughn  Wil- 
liams): "  Where  there  is  any  defect,  imperfection,  or  omission 
in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer ;  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  bj  the  verdict  by  the 
common  law :  or,  in  the  phrase  often  used  upon  tlie  occasion, 
such  defect  is  not  a/ny  jeofail  after  verdict."  Gould's  PI.  Ch.  10, 
s.  13  ;  1  Chit.  PI.  (14th  Am.  Ed.)  673  and  note  (1).  "But  where 
no  cause  of  action  is  stated,  the  omission  is  not  cured  by  ver- 
dict. For  as  no  right  of  recovery  was  necessary  to  be  pro^oed^ 
or  could  have  been  legally  proved  under  such  a  declaration ; 
there  can  be  no  ground  for  presuming  that  it  was  proved  at  the 
trial."  Gould's^Pl.  Ch.  10,  s.  13.  The  defendant  has  not  pointed 
out  any  "  intrinsic  defect "  apparent  on  the  face  of  the  record, 
which,  under  the  rules  of  law  as  above  stated,  would  render  tlie 
judgment|of  the  court  below  erroneous,  and  therefore  this  excep- 
tion cannot  avail  him. 

Judgment  affirmed. 
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JOSEPH  BALLARD  v.  OSCAR  A.  BURTON. 

Consideration.  Forbearance,  Waiver  of  legal  right,  Cer- 
tijicate  of  deposit.  One  signing  upon  hack  prima  facie 
maker.     Evidence.     Charge  of  Court.    Immaterial  issue. 

1.  The  plamtif^  held  a  certificate  of  deposit  against  a  national  bank  of 

which  the  defendant  was  a  director,  and  applied  for  payment  upon 
the  same.  The  bank  then  had  funds  sufficient  for  the  payment  of 
the  certificate  and  was  engaged  in  its  regular  business,  but  was  in 
fact  insolvent.  The  officers  of  the  bank  requested  the  plaintiff  not  to* 
draw  out  his  money  upon  the  certificate  but  to  leave  it  in  the  bank. 
To  this  the  plaintiff  consented  upon  condition,  that  the  defendant 
would  sign  the  certificate.  Thereupon  the  old  certificate  w^as  sur- 
rendered, the  one  in  suit  issued,  signed  by  the  defendant  upon  the 
back,  and  the  plaintiff  forebore  to  call  for  the  money  until  the  bank 
passed  into  the  hands  of  a  receiver.  HeZd,  that  upon  the  above  facts, 
there  was  a  good  consideration  for  the  defendant's  promise. 

2.  It  is  immaterial  that  no  definite  time  of  forbearance  was  fixed,  pro- 

vided the  plaintiff  did  in  fact  forbear  a  reasonable  time. 

3.  Nor  is  the  plaintiff's  right  of  recovery  affected  by  the  fact  that  under 

the  laws  of  the  United  States  applicable  to  banks  a  l)ayment  to  him 
at  the  time  he  called  for  his  money  would  have  been  void  as  a  prefer- 
ence, and  might  have  been  recovered  by  the  assignee. 

4.  The  waiver  of  a  legal  right  upon  request   is  a   good  consideration 

though  the  promissee  loses  nothing  thereby. 

5.  No  other  demand  or  notice  was  required  to  charge  the  defendant  as  a. 

maker  than  a  return  of  the  certificate  properly  endorsed  to  the 
receiver. 

6.  The  plaintiff  was  properly  allowed  to  testify  that  he  would  not  have 

left  his  monegr  in  the  bank  had  he  not  understood  that  the  defendant 
was  obligated  to  pay  it. 

7.  It  is  not  error  to  refuse  a  particular  instruction,  if  the  legal    principle 

embodied  in  it,  as  applicable  to  the  case  on  trial,  is  correctly  stated 
in  some  other  instruction. 
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8.  By  Bigning  his  name  upon  the  back  of  the  certificate  the  defendant  be- 

came prima  facie  liable  as  a  maker  nor  did  the  addition  of  the  word 
**  surety*'  alter  that  presumption. 

9.  The  real  obligation  intended  to  be  assumed  by  the  defendant  might   be 

shown  provided  it  was  known  to  the  plaintiff  when  he  accepted  the 
certificate. 

10.  Whether    the    defendant    himself    received    any   consideration    is 

immaterial,  and  the  submission  of  that  issue  to  the  jury  was  not 
error. 

Special  aesumpsit  upon  a  certificate  of  deposit.  Plea,  the 
general  issue.  Trial  by  jury  at  the  September  term,  1891, 
Tyler,  J.,  presiding.    ^Verdict  and  judgment  for  the  plaintiff. 

The  defendant  excepts. 

The  certificate  of  deposit  was  as  follows  : 

"  No.  3483.  First  National  Bank  of  St.  Albans. 

St.  Albans,  Vt.,  Jan.  14th,  1884. 
I  hereby  certify  that  Joseph  Ballard  has  this  day  deposited 
in  this  bank  Nine  Hundred   Sixty -two  dollars,  payable  to   the 
order  of  himself  on  return  of  this  certificate   properly   endorsed 
with  interest  at  4  per  cent  per  annum. 

(Signed)     A.  Sowlbs,  Cashier." 

(and  on  the  back  thereof) 

"  E.  A.  Sowles 
A.  Sowles 
O.  A.  Burton,  surety." 

The  facts  sufficiently  appear  in  the  opinion. 

Farrington  <&  Posty  and  Wilson  <&  SaU,  for  the  defend^t. 

There  was  no  consideration.  Dan.  Neg.  Ins.,  s.  160  ;  Chit- 
ty,  Con.  69  ;  Hix  v.  Adams  cfe  T/iroop^  9  Vt.  233 ;  Harding  v. 
Cragie,  8  Vt.  501 ;  Mecomey  v.  Stanley ^  8  Cush.  85 ;  Manier  v. 
ChurchiUy  127  Mass.  31. 

Payment  to  the  plaintiff,  the  bank  being  insolvent,  would 
have  been  void,  and  might  have  been  recovered  by  the  receiver. 
Hence  the  plaintiff  lost  nothing  by  his  forbearance.  First 
National  Bamk\.  Golhy^  21  Wall.  609-616;  cases  cited  in  Bump 


JANUARY  TERM,  1892.  389 


Joseph  Ballard  v.  Oscar  A.  Burton. 


under    s.    5428;    Hoberts,    Hec^r.,  v.  Silly  Admr.^    24    Fed. 
Rep.  571. 

The  certificate  never  was  returned  according  to  its  terms,  so 
that  no  right  of  action  ever  matured  to  the  plaintiff.  Brown  v. 
McClary,  52  Ind.  404. 

H.  C.  AdamSy  and  Ballard  ik  Burleson^  for  the  plaintiff. 

The  forbearance  of  the  plaintiff  to  withdraw  his  money 
was  a  sufficient  consideration.  Hakes^  et  al.v  Hotchkiaa^  23  Vt. 
%^\\  Seaman  v.  Seaman^  12  Wend.  381. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  defendant's  motion  for  a  verdict  was  prop- 
erly overruled.  It  appears  from  testimony,  not  controverted, 
that  the  defendant  was  a  stockholder  and  director  of  the  First 
National  Bank  of  St.  Albans.  The  plaintiff  and  his  sister  had 
money  deposited  there,  evidenced  by  certificates  of  deposit. 
There  was  a  run  on  the  bank,  and  the  plaintiff  presented  these 
certificates  and  demanded  the  money  evidenced  by  them.  There 
was  a  sufficient  amount  of  money  at  hand  to  pay  the  sums  de- 
manded ;  but  the  officers  of  the  bank  desired  to  retain  it  and 
asked  the  plaintiff  to  leave  it.  Thereupon  he  told  them  he  would 
accept  of  a  new  certificate  signed  by  the  defendant,  otherwise  he 
wanted  the  money.  They  gave  him  such  a  certificate,  and  he 
surrendered  up  to  the  bank  the  old  certificates.  The  plaintiff 
subsequently  paid  his  sister  the  amount  of  her  certificate,  which 
was  included  in  the  new  certificate.  The  cashier  of  the  bank  un- 
derstood the  plaintiff  was  to  forbear  for  a  reasonable  time  the  ex- 
ercise of  his  right  to  draw  the  money,  and  the  plaintiff  did  for- 
bear until  the  bank  closed  its  doors  and  its  funds  went  into  the 
hands  of  a  receiver.  At  this  time  the  bank  was  insolvent.  The 
evidence  fails  to  show  that  a  definite  period  of  forbearance  was 
agreed  upon,  but  no  question  is  made  but  that  the  plaintiff  did 
forbear  for  a  reasonable  time. 

The  uncontroverted  evidence  clearly  entitled  the  plaintiff  to  a 
holding  by  the  court  that  there  was  a  sufficient  consideration  for 
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the  defendant's  promise.  The  request  by  the  oflScers  of  the  bank 
that  the  plaintiff  leave  the  money,  his  reply,  the. giving  of  a  new 
certificate,  the  surrender  of  the  old  ones,  and  the  forbearance  of 
the  plaintiff  admit  of  but  one  interpretation.  The  plaintiff,  in 
consideration  of  a  new  certificate  signed  by  the  defendant,  sur- 
rendered the  old  certificates  and  agreed  to,  and  did,  forbear  the 
exercise  of  a  legal  right  to  then  draw  his  own  and  his  sister's 
money.  In  view  of  the  uncontro verted  facts  and  circumstances 
in  the  case,  any  other  construction  of  the  contract  would  be 
meaningless.  It  is  a  rule  in  construing  contracts  that  they  are 
1;o  be  so  understood  as  to  have  legal  and  actual  operation,  and  a 
construction  which  would  be  senseless  in  view  of  the  circum- 
stances of  the  case,  or  wholly  inapplicable,  should  never  be 
adopted.  Story  on  Contracts,  sec.  640  ;  Atwood  v.  Oobbj  16 
Pick.  227 ;  Evans  v.  Sanders,  8  Port.  497  (33  Am.  Dec.  297.) 
Words  are  not  to  be  construed  in  a  frivolous  or  ineffectual  sense 
when  a  contrary  exposition  can  be  given  them  ;  they  should  have 
a  reasonable  construction  according  to  the  intent  of  the  parties. 
Ohitty  on  Contracts,  79. 

In  Gunnison  v.  Bancroft,  11  Vt.  490,  it  is  held  that  lan- 
jijuage  used  by  one  party  to  a  contract,  is  to  receive  such  a  con- 
struction as  he  at  the  time  supposed  the  other  party  would  give 
to  it,  or  such  a  construction  as  the  other  party  was  fairly  justified 
in  giving  to  it. 

In  Judevine  v.  Goodrich,  35  Vt.  19,  where  one,  in  reply  to 
tlie  request  of  another  for  a  license  to  do  something  in  respect  to 

4 

the  former's  property,  did  not  intend  to  accede  to  the  request, 
but  purposely  used  language  susceptible  of  a  double  interpreta- 
tion in  this  respect,  with  the  intention  that  the  other  party  should 
derive  the  impression  that  he  did  accede  to  the  request,  and  the 
other  did  derive  such  impression  and  relied  on  it,  it  was  held 
tliat  he  was  bound  to  the  same  extent  as  if  he  had,  in  express 
"words,  granted  the  license. 

When  the  plaintiff  said  to  the  officers  of  the  bank,  in  reply 
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to  their  request  that  lie  leave  the  money,  that  lie  would  accept  a 
new  certificate  signed  by  the  defendant,  otherwise  he  wanted  his 
money,  they  had  the  right  to  understand  him  as  oflPering  to  leave 
the  money  for  a  reasonable  time  if  such  a  certificate  were  fur- 
nished.  They  accepted  of  his  offer,  furnished  the  certificate,  he 
accepted  of  it,  and  forebore  for  a  reasonable  time  the  exercise  of 
his  right  to  draw  the  money.  All  parties  seemed  to  have  under- 
stood that  such  was  his  undertaking,  and  what  was  said  and  done 
admits  of  no  other  interpretation,  and  such  will  be  deemed  to  have 
been  the  contract.  It  is  insisted  that  the  defendant's  promise 
was  without  consideratioti  because  no  time  of  forbearance  was 
agreed  upon.  A  promise  to  forbear  and  give  further  time  for 
tlie  payment  of  a  debt,  altliough  no  certain  or  definite  time  be 
■named,  if  followed  by  an  actual  forbearance  for  a  reasonable  time, 
is  a  valid  and  sufficient  consideration  for  a  promise  to  pay  the 
debt  by  a  person  othei-  than  the  debtor.  King  v.  Cfpton,  4  Me. 
387;  Elton  v.  Johnson,  16  Conn.  253;  Howe  v.  Taggart^  133 
Mass.  284 ;  Prouiy  v.  Wilson^  123  Mass.  297 ;  Robinson  v. 
Gould^  11  Cush.  55  ;  Moore  v.  McKenney^  83  Me.  80,  (21  At. 
Kep.  749.) 

In  Howe  v.  Taggart^  supra^  Field,  J.,  in  delivering  the  opin- 
ion of  the  court,  says :  "It  seems  to  have  been  assumed  in  this 
Commonwealth  that  an  agreement  to  forbear  bringing  suit  for  a 
debt  due,  even  although  for  an  indefinite  time,  and  even  although 
it  cannot  be  construed  to  be  an  agreement  for  perpetual  forbear- 
ance, if  followed  by  actual  forbearance  for  a  reasonable  time,  is 
a  good  consideration  for  a  promise." 

In  Moore  v.  McKenney,  siipra^  decided  by  the  Supreme 
Court  of  Maine,  in  1890,  the  defendant  wrote  his  name  upon  the 
back  of  the  note  declared  upon,  intending  thereby  to  guarantee 
its  payment.  He  did  this  in  consideration  of  the  plaintiff's 
promise  to  forbear  and  give  further  time  for  the  payment  of  the 
note ;  no  time  of  forbearance  was  agreed  upon,  and  it  was  held 
that  the  court  properly  ordered  a  verdict  for  the  plaintiff.     Wal- 
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ton,  J.,  in  delivering  the  opinion  of  the  court,  says:  "If  the 
promise  is  in  general  terras,  no  particular  time  being  named,  the 
law  implies  that  the  forbearance  shall  be  for  a  reasonable  time. 
Such  is  the  legal  construction  of  such  a  promise.  The  debtor, 
therefore,  by  such  promise,  does  obtain  a  right  not  only  to  some 
delay  but  to  a  reasonable  delay  ;  such  as  under  all  the  circum- 
stances he  is  reasonably  entitled  to." 

In  iri7ig  V.  Upion^  aupra^  the  promise  counted  on  was  to 
pay  the  debt  of  another,  in  consideration  that  the  creditor  would 
"  forbear  and  give  further  time  for  the  payment  of  the  debt,'' 
naming  no  time.  The  plaintiff  averred  that  he  did  thereupon 
forbear,  and  the  consideration  was  held  sufficient. 

In  Calkins  v.  Chandler,  36  Mich.  320  (24  Am.  Kep.  593),  it 
is  held  that  an  agreement  to  pay  the  debt  of  another,  in  consid- 
eration that  the  creditor  would  forbear  and  give  further  time  for 
payment,  is  founded  upon  a  good  consideration,  although  no 
definite  time  of  forbearance  is  named. 

In  Hakes  v.  Hotchkiss,  23  Vt.  235,  it  is  said,  "  If  no  agree- 
ment be  made  as  to  the  length  of  time,  during  which  the  promis- 
see  will  forbear,  the  law  will  presume,  that  he  undertakes  to 
forbear  for  a  reasonable  time ;  and  this  is  sufficiently  certain  and 
is  a  good  consideration." 

Parsons  in  his  work  on  contracts,  vol.  1,  p.  442,  says,  "Nor 
need  the  agreement  to  a  delay  be  for  a  time  certain,  for  it  may  be 
for  a  reasonable  time  only  and  yet  be  a  sufficient  consideration 
for  a  promise." 

The  Revised  Statutes  of  the  United  States,  sec.  5242,  relat- 
ing to  banks,  provides,  among  other  things,  that  all  payments  of 
money  made  after  the  commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  with  a  view  to  prevent  the  application  of 
its  assets  in  the  manner  provided  in  that  chapter,  or  with  a  view 
to  the  preference  of  one  creditor  to  another,  except  in  payment 
of  its  circulating  notes,  shall  be  utterly  null  and  void.  It  is  in- 
sisted by  the  defendant,  that  a  payment  by  the  bank  at  the  time 
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the  plaintiff  called  for  his  money  would  have  been  void  under 
this  provision  of  the  statute ;  that  the  plaintiff  lost  nothing  bj 
his  agreement  and  forbearance ;  and  that  neither  the  bank  nor 
the  defendant  were  benefited  thereby.  Notwithstanding  this 
statute  and  the  insolvency  of  the  bank,  the  plaintiff  waived  a 
legal  right  in  consideration  of  the  defendant's  promise.  Before 
he  agreed  to  forbear,  the  certificates  were  not  subject  to  any  de- 
fence, and  he  could  have  negotiated  them,  and  they  would  have 
been  payable  on  presentation  at  the  bank.  By  surrendering  them 
and  taking  a  new  certificate  impaired  by  his  agreement  to  for- 
bear, he  made  his  claim  subject  to  a  defence  that  would  be  likely 
to  effect  its  negotiability  and  value.  Had  the  plaintiff  drawn  his 
money,  it  is  not  certain  that  the  receiver  would  have  called  for 
it,  or  that  he  would  have  recovered  it  by  an  action.  A  determin- 
ation of  the  receiver's  right  to  the  money  might  necessitate  a 
trial  of  doubtful  issues  of  law  and  fact.  The  plaintiff  had  a  right 
to  draw,  and  to  try  and  hold,  the  money.  He  waived  this  right 
in  consideration  of  the  defendant's  promise.  But  for  this  promise 
he  would  have  drawn  his  money  January  14,  1884.  The  receiver 
was  not  appointed  imtil  some  three  months  thereafter,  during 
which  time  no  one  could  have  rightfully  called  on  him 
for  the  money  ;  and  during  this  time,  at  least,  he  waived  his  right 
to  have  and  enjoy  his  money.  He  may,  or  may  not,  have  been 
damaged  by  waiving  these  rights.  He  waived  them  in  consider- 
ation of  the  defendant's  promise,  and  that  is  suflicient 

Consideration  does  not  necessarily  depend  upon  whether  the 
thing  promised  results  in  a  benefit  to  the  promisee,  or  a  detri- 
ment to  the  promiser.  It  is  enough  that  something  is  promised, 
or  the  exercise  of  a  present  right  is  foreborne.  In  Anson  on 
contracts,  62,  it  is  said  :  "  Courts  will  not  inquire  whether  tlie 
tiling  which  forms  tlie  consideration  does,  in  fact,  benefit  the 
promisee  or  a  third  party  or  is  of  any  benefit  to  anyone.  It  is 
enough  that  something  is  promised,  done,  foreborne,  or  suffered 
by  the  party  to  whom  the  promise  is   made,   as   a  consideration 
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for  the  promise  made  to  him."  The  law  will  not  enter  into  an 
inquiry  as  to  the  adequacy  of  tlie  consideration  for  a  promise 
but  will  leave  the  parties  to  be  the  sole  judges  of  the  benefits  to 
be  derived  therefrom,  unless  the  itiadec^nacy  of  the  consideration 
is  so  gross  as  of  itself  to  prove  fraud  or  imposition.  Judy  v. 
Lo\iderman^  48  Ohio  St.  562,  (29  N.E.  181.)  In  general,  a  waiver 
of  any  legal  right,  at  the  request  of  another  party,  is  a  suflScient 
consideration  for  a  promise.  Parsons  on  contracts,  vol.  1,  p. 
444.  Any  damage  or  suspension,  or  forbearance  of  a  right,  will 
be  sufficient  to  sustain  a  promise.  2  Kent's  Com.,  12  Ed.,  p.  465. 
In  Bwrr  v.  Wilcox^  13  Allen,  273,  Wells,  J.,  in  defining  con- 
sideration, says:  "  Any  act  done  at  the  defendant's  request  and 
for  his  convenience ,  or  to  the  inconvenience  of  the  plain tiflF, 
would  be  sufficient."  The  Exchequer  Chamber,  in  1875,  defined 
consideration  as  follows  :  "A  valuable  consideration  in  the 
sense  of  the  law,  may  consist  either  in  some  right,  interest, 
profit  or  benefit  accruing  to  the  one  party,  or  some  forbearance 
detrhnent,  loss  or  responsibility  given,  suffered  or  undertaken  by 
the  other."  Any  act  done  by  the  promisee  at  the  request  of  the 
promisor,  however  trifling  the  loss  to  himself  or  the  benefit  to 
the  promisor,  is  a  sufficient  consideration  for  a  promise  made 
without  fraud,  and  with  full  knowledge  of  all  the  circumstances. 
Doyle  V.  Dixon,  97  Mass.  213.  Pollock  in  his  work  on  contracts, 
p.  166,  says:  "  Consideration  means  not  so  much  that  one  party 
is  profiting  as  that  the  other  abandons  some  legal  right  in  the 
present."  In  Boyd  v.  Frelze^  5  Gray,  554,  Shaw,  C.  J.,  says:  ''An 
agreement,  therefore,  to  forgo  one's  legal  right,  or  forbear  collect- 
ing a  debt,  or  enforcing  any  other  beneficial  right,  is  a  good  con- 
sideration for  an  express  promise  made  upon  it.  Such  agree- 
ment may  be  expressed,  or  implied  by  law." 

There  was  evidence  tending  to  show  that  the  defendant  was 
a  maker  of  the  certificate  ;  and,  if  such  maker,  his  undertaking 
was  to  pay  the  plaintiff  the  amount  called  for  by  the  certificate 
when  it.  properly  endorsed,   should   be   returned   to   the  bank. 
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The  bank  having  been  closed  and  a  receiver  appointed,  a  return 
of  the  certificate,  properly  endorsed,  to  the  receiver,  was  all  that 
was  required.  No  other  demand  or  notice  was  necessary  before 
bringing  suit.  There  were  no  oflScers  of  the  bank  to  whom  the 
certificate  could  be  returned.  The  funds  of  the  bank  were  in  the 
liands  of  the  receiver,  and,  for  the  purpose  of  returning  the  cer- 
tificate as  therein  provided,  the  receiver  was  the  bank. 

The  plaintiff  was  allowed  to  testify  that  he  would  not  have 
left  his  money  in  the  bank,  if  he  had  not  understood  that  the  de- 
fendant was  obligated  to  pay  it.  The  plaintiff  was  allowed 
to  testify,  without  objection,  that  he  went  to  the  bank  for  the 
purpose  of  drawing  his  money  ;  and  thei*e  was  no  error  in  allow- 
ing him  to  state  that  he  would  have  done  what  he  purposed  to  do 
but  for  the  defendant's  promise. 

The  defendant  requested  the  Court  to  instruct  the  jury, 
"  That  if  Albert  Sowles  and  Edward  A  Sowles  signed  the  certifi- 
cate as  endorsers,  with  the  right  of  demand  and  notice,  then,  un- 
der the  testimony,  the  defendant  is  not  liable."  We  think,  from 
the  testimony,  that  if  Albert  and  Edward  A  Sowles  were  endors- 
ers, then  the  defendant  was  an  endorser ;  but  the  necessity  for 
such  instruction  was  obviated  by  the  instruction,  that,  if  the 
jury  found  that  the  defendant  was  an  indorser,  then  the  plaintiff 
could  not  recover,  and  it  was  not  error  to  decline  to  give  the  in- 
struction requested.  Whatever  may  have  been  the  relation  of 
the  signers  of  the  certificate  to  each  other,  they  were,  for  the 
purpose  of  determining  their  liability  to  the  plaintiff,  either 
makers  or  endorsers  of  the  certificate.  The  evidence  showing 
the  understanding  between  the  signers  of  the  certificate  as  to 
their  respective  liability  to  the  plaintiff,,  and  as  between  each 
other,  was  not  withdrawn  from  the  consideration  of  the  jury  ;  and 
it  was  for  them  to  say,  from  all  the  evidence,  whether  the  under- 
taking of  the  defendant  was  that  of  a  maker  or  that  of  an  en- 
dorser. 

The  Court   told  the  jury  that,  if  nothing  was  said   to  the 
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plaintiff  to  explain  to  him  that  their  obligation  on  the  certificate 
was  that  of  endorsers,  and  not  makers,  he  had  the  right  to  un- 
derstand that  they  were  makers  and  absolutely  liable  upon  it. 
It  is  insisted  by  counsel  for  the  defendant,  that  the  affixing  of 
the  word  "surety"  to  the  defendant's  name  was  notice  to  the 
plaintiff  that  the  defendant  intended  to  limit  and  restrict  his  lia- 
bility ;  and  that  this  fact  should  overcome  the  presumption  of 
law  laid  down  by  the  Court.  The  word  "surety  "  affixed  to  the 
defendant's  name  only  indicated  to  the  plaintiff  the  fact  that 
the  defendant  was  surety  for  the  bank,  and  this  was  already 
known  to  him.  He  knew,  that  the  bank  had  the  money  ;  that 
the  defendants,  E.  A.  Sowles  and  A.  Sowles,  did  not  have  it ; 
and  that,  in  fact,  they  were  sureties  for  the  bank ;  but  this  fact 
did  not  change  the  undertaking  of  the  defendant  from  that  of  a 
maker  to  that  of  an  endorser  entitled  to  demand  and  notice.  A 
surety  is  an  original  maker,  and  becomes  primarily  and  abso- 
lutely liable,  as  much  so  as  the  principal,  to  any  person  lawfully 
holding  the  paper.  Bank  of  Newbury  \,  Richards  et  al,j  35 
Vt.  284.  The  defendant  was  liable,  prima  fa^ie^  as  a  maker  of 
the  certificate.  Bank  of  Bellows  Falls  v.  Dorset  Marble  Co,^ 
61  Vt.  106 ;  Strong  v.  Biker^  16  Vt.  554.  But  this  presump- 
tion was  susceptible  of  being  controlled  by  evidence  of  the  real 
obligation  intended  to  be  assumed  by  the  defendant,  and  known 
to  the  plaintiff.  The  Court  made  a  proper  application  of  this 
rule  in  admitting  evidence  as  to  what  transpired  before  and  at 
the  time  of  the  execution  of  the  certificate  of  deposit,  as  affecting 
the  liability  of  the  defendant,  and  told  the  jury  that,  if  they 
found  that  the  defendant  was  an  endorser,  then  the  plaintiff 
could  not  recover.  To  justify  the  verdict  returned  by  the  jury, 
they  must  have  found  that  the  defendant's  undertaking  was  that 
of  a  maker  of  the  certificate. 

The  Court  told  the  jury  that,  if  the  defendant  put  his  name 
upon  the  certificate  for  the  purpose  of  stopping  a  run  on  the 
bank  and  tiding  it  over  its  then  exigency,  this  would  be  a  suffi- 
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cient  consideration.  If  this  was  not  the  true  test  of  considera- 
tion, the  defendant  has  no  reason  to  complain.  It  was  not  neces- 
sary that  he  receive  a  consideration  ;  as  the  evidence  stood,  the 
question  as  to  whether  he  received  a  consideration  was  an  im- 
material issue,  and  the  defendant  was  not  prejudiced  by  the 
court's  submitting  such  issue  to  the  jury.  It  appeared  from  the 
undisputed  facts  that  his  principal  received  a  sufficient  consid- 
eration to  support  his  promise.  This  was  all  that  was  required. 
Jfoorev,  McKenney,  supra  ;  King  v.  Upton^  supra;  Howe  v. 
Ta^gartj  supra.  The  Court  might  have  properly  held  that  a 
sufficient  consideration  was  established  by  the  uncontradicted 
facts,  and  withheld  this  question  from  the  consideration  of  the 

The  plaintijflE  concedes  that  there  was  error  in  the  pro  forma 
ruling  of  the  Court  upon  the  question  of  interest,  and  oflEers  to 
remit  the  excess  of  interest  included  in  the  judgment  rendered 
in  the  County  Court. 

Judgment  reversed ;  judgment  for  the  plaintiff  to  recover 
nine  hundred  and  sixty-two  dollars^  with  interest  to  he  computed 
at  the  rate  of  four  per  cent,  per  annum  from  ths  date  of  the  cer- 
tificate to  the  date  of  the  writy  and  six  per  cent  thereafter ^  am,d 
his  costs  in  the  County  Cowrt^  less  the  dividends  paid  on  the 
certificate  hy  the  receiver  and  the  defendants  costs  in  this 
court. 
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In  He  GEORGE  W.  THORPE. 

Insane  asj/lum.     Discharge  by  supei^visoi^s.   Revocation  hy  one, 

A  person  who  has  been  discharged  from  the  insane  asylum  by  the  super- 
visors of  the  insane,  cannot  be  recommitted  under  a  revocation  of 
that  discharge  by  a  single  supervisor,  although  it  was  a  condition  of 
his  original  release  that  he  might  be. 

Petition  for  habeas  corpus,  returnable  to  and  heard  at  the 
January  term  of  the  Supreme  Court,  1892.  The  case  appears  in 
tiie  opinion. 

F.    W,  MoGettrick^  for  the  relator. 

A.  jBT.  Brown^  State's  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  relator  was,  on  the  19th  day  of  March. 
1891,  an  inmate  of  the  asylum  for  the  insane  at  Brattleboro, 
Vermont ;  and,  on  that  day,  Homer  Goodhue  and  C.  M.  Ferrin, 
two  of  the  three  supervisors  of  the  insane,  ordered  the  relator 
discharged  from  said  asylum  upon  condition,  tliat,  in  case  it 
should  become  necessary  to  return  him  to  the  asylum,  it  might  be 
done  by  a  revocation  of  their  order  by  one  of  them.  The  relator 
was  thereupon  discharged  from  the  asylum.  On  the  21st  day  of 
August,  1891,  said  C.  M.  Ferrin  revoked  the  order  made  by  him- 
self and  said  Homer  Goodhue,  and  thereupon  B  F.  Kelley, 
sheriflE  of  Franklin  County,  took  the  relator  into  custody  for  the 
purpose  of  returning  him  to  the  asylum.  The  relator  brings  this 
petition  to  procure  his  release  from  such  custody. 

R.  L.,  sec.  2897,  provides  that  the  General  Assembly 
shall  elect  biennially  three  supervisors  of  the  insane.  No. 
86  of  the  Acts  of  1888,  repeals  this  section,  and  provides 
for  the  appointment    of    such    supervisors    by   the  Governor, 
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by  and  witli  the  advice  and  consent  of  the  Senate.  No.  48,  sec. 
4,  of  the  Acts  of  1882,  as  amended  by  No.  52,  sec.  5,  of  the  Acts 
of  1884,  provides  that  idiots  and  persons  non  compos  who  are  not 
dangerous  shall  not  be  confined  in  an  asylum  for  the  insane ;  and,  if 
any  such  persons  are  so  confined,  the  supervisors  of  the  insane 
shall  cause  them  to  be  discharged.  And  the  supervisors  shall  have 
authority  to  discharge  conditionally  such  ''  incurable  "  persons  as 
may,  in  their  judgment,  be  safely  and  properly  cared  for  in  the 
place  from  whence  they  were  committed,  but  such  persons  shall 
require  only  the  revocation  of  their  discharge  by  the  supervisors 
for  their  recommitment  to  the  asylum. 

In  discharging  the  relator  from  the  asylum  the  supervisors 
could  impose  such  conditions  only  as  were  authorized  by  the 
statute.  The  question  passed  upon  by  them  related  to  the  per- 
sonal liberty  of  the  relator,  and,  when  a  majoiity  of  them  had 
once  adjudged  that  he  be  discharged,  he  could  not  again  be  de- 
prived of  his  liberty  except  in  the  manner  pointed  out  in  tlie 
statute.  The  statute  provides  that,  when  a  person  is  discharged 
from  an  asylum  conditionally,  only  a  revocation  of  his  discharge 
by  the  supervisors  shall  be  required  for  his  recommitment.  This 
clearly  means  a  revocation  of  the  discharge  by  a  majority  of  the 
supervisors.  E.  L.,  sec.  3,  provides,  that,  where  joint  authority 
is  given  to  three  or  more,  the  concurrence  of  a  majority  of  such 
number  shall  be  suflicient,  and  shall  be  required  in  its  exercise. 
The  supervisors  having  adjudged  that  the  relator  could  be  ''  safely 
and  properly  cared  for  "  in  the  place  from  whence  he  was  com- 
mitted, and  ordered  his  discharge,  he  could  not  be  lawfully  re- 
committed to  the  asylum,  by  authority  of  the  statute  authorizing 
them  to  impose  conditions,  until  a  majority  of  them  had  ad- 
judged that  he  could  not  longer  be  "  safely  and  properly  cared 
for  "  in  the  place  from  whence  he  was  committed,  and  revoked 
his  discharge.  This  called  for  the  finding  of  facts  and  tlie  exer- 
cise of  judgment  and  discretion  by  a  majority  of  the  board.  The 
duties  imposed  and  the  powers  conferred  by  the  statute  could 
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not  be  performed  by,  or  delegated  to,  one  of  their  number.  They 
could  not  impose  a  condition  by  which  a  revocation  of  the  dis- 
charge by  one  of  their  number  would  have  the  effect  of  depriv- 
ing tlie  relator  of  his  liberty.  The  power  to  revoke  a  discharge 
is  not  conferred  upon  one  of  their  number,  but  upon  a  majority 
of  them. 

It  is  adjudged  that  the  relator  is  unlawfvlly  deprived  of  his 
liberty^  a/ad  it  is  ordered  that  he  he  discharged. 


STILPHEN  V.  READ. 
Practice.    Exceptions,    New  trial, 

1.  When  the  record  does  not  disclose  what  the  exceptions  taken  and  al- 

lowed in  the  Ck>unty  Ck)urt  were,  there  is  nothing  for  the  Supreme 
Court  to  consider. 

2.  A  petition  for  a  new  trial  made  and  denied  in  the  County  Court  will  bar 

a  similar  petition  in  the  Supreme  Court  for  the  same  cause  and  sup- 
ported by  the  same  evidence. 

Assumpsit.  Trial  by  jury  at  the  September  term,  1890, 
Ross,  J.,  presiding.  Verdict  and  judgment  for  the  defendant. 
Exceptions  by  the  plaintiflf. 

The  defendant  moved  in  the  Supreme  Court  to  dismiss 
the  exceptions  for  that  no  question  of  law  was  presented 
by  them. 

At  the  same  term  of  the  County  Court  at  which  the  trial  was 
had,  the  plaintiff  moved  that  court  for  a  new  trial  in  said  cause 
and  supported  his  petition  by  certain  affidavits.  This  petition 
was  denied  by  the  County  Court  and  no  exception  was  taken. 
Subsequently  he  brought  a  petition  for  a  new  trial  to  the  Janu- 
uary  term  of  the  Franklin  County  Supreme  Court,  1891,  which 
was   heard   with   the   exceptions.      This  last  petition  was  sup- 
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ported  by  the  affidavits  of  the  same  persons  testifying  to  sub- 
stantially the  same  facts  as  in  the  County  Court. 

M.  Bucky  for  tlie  plaintiff. 

Hogan  <t  Royce^  for  the  defendant. 

The  decision  of  the  County  Court  denying  the  motion  for 

a  new  trial  was  a  bar  to  a  similar  proceeding  in  the  Supreme 

Court  upon  the  same  evidence.     Briggs  v.  Oleason^  27  Vt.  114 ; 

Hilly  Admr,  v.  New  Haven^  37  Vt.  501 ;  Knapp  v.  Fisher^  49 

Tt.  94 ;  Oifford  v.  WiUard,  55  Vt.  36. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  The  record  shows  a  verdict  for  the  defendant  and 
a  motion  to  set  it  aside.  It  argumentatively  appears  that  there 
was  judgment  upon  the  verdict.  It  is  stated  in  the  record  that 
exceptions  were  allowed,  otherwise  it  does  not  appear  that  any 
were  taken,  and  it  is  not  disclosed  what  those  allowed  were. 
There  is  no  legal  question  before  us. 

Judgment  affirmed, 

A  petition  for  a  new  trial  addressed  to  this  court,  was 
heard  at  the  same  time.  The  cause  alleged  was  newly  dis- 
covered evidence.  A  motion  for  a  new  trial  was  made  in  the 
County  Court  and  denied.  The  allegations  in  the  petition,  and 
the  proofs,  are  the  same  in  both  cases.  We  •  hold  the  proceed- 
ings in  the  County  Court  a  bar  to  the  petition  now  before  us, 
A  party  should  not  be  a  second  time  annoyed  by  the  same  claim, 
supported  by  the  same  testimony. 

The  petition  is  dismissed  with  costs. 


26 
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WILLIAM  H.  RUGG  AND  WIFE  v.  PATRICK  WARD. 

Deed.     Latent  ambiguity .     Oral  evidence. 

Where  the  description  in  a  deed  is  mostly  by  courses  and  distances,  which 
when  applied  to  the  premises,  will  not  coincide  exactly  with  the 
monuments  given,  nor  return  to  the  point  of  beginning,  oral  evidence 
is  admissible  to  explain  the  ambiguity. 

Trespass  for  the  cutting  of  certain  trees.  Heard  upon  the 
report  of  a  referee  at  the  September  term,  1891,  Tyler,  J.,  pre- 
siding. Judgment  pro  forma^  for  the  plaintiffs.  The  defend- 
ant excepts. 

In  1865  the  female  plaintiff  conveyed  the  premises  owned 
by  the  defendant  to  one  Hallihan  describing  them  as  bounded  on 
the  east  by  the  "  Lewis  H.  Seals  farm,"  and  Hallihan  conveyed 
to  the  defendant  by  the  same  description.  It  was  claimed  that 
the  trespasses  were  committed  on  the  said  Lewis  H.  Reals  farni, 
of  which  the  female  plaintiff  had  become  the  owner,  and  the 
question  was  as  to  the  location  of  the  division  line. 

In  1857  certain  proceedings  were  had  in  the  Probate  Court 
for  the  partition  of  this  Lewis  H.  Beals  farm,  and  the  present 
west  line  was  then  surveyed  out  by  monuments,  courses  and 
distances.  A  portion  of  the  farm  bounded  on  the  west  by  this 
line  was  set  by  such  courses  and  distances  to  Gridley  Beals.  The 
next  year  Gridley  Beals  conveyed  the  premises  so  set  to  him  to 
one  I^wis  E.  Beals,  who  thereby  became  the  owner  of  the  whole 
of  the  Lewis  II.  Beals  farm.  In  1864  he  conveyed  to  one  Page, 
who  in  1888  conveyed  to  the  female  plaintiff. 

Beginning  at  the  point  of  beginning  and  running  the  con- 
troverted line  by  the  courses  and  distances  as  specified  in  the 
set-out  to  Gridley  Beals,  the  alleged  trespass  would  be  upon  the 
defendant's  land,  but  the  courses  and  distances  so  applied  would 
not  return  exactly  to  the  point  of  beginning. 
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For  the  purpose  of  showing  the  location  of  the  disputed  line 
S8  claimed  by  tiiem,  the  plaintiffs  introduced  parol  testimony 
against  the  defendant's  exception,  tending  to  show  that  in  1847, 
the  owner  of  the  defendant's  farm  and  the  owner  of  the  Lewis 
H.  Beals  farm  agreed  upon  the  location  of  this  line  between  the 
two  and  employed  the  same  surveyor  to  run  it  out  who  after- 
wards made  the  survey  used  in  the  Probate  Court;  that  the 
termini  of  this  line  were  then  established,  and  the  line  indicated 
bj''  marked  trees;  that  in  making  the  survey  for  the  Probate 
Court  ten  years  afterwards  he  intended  to  follow  the  same  line ; 
that  the  termini  were  still  standing  and  that  he  re-marked  the 
line  trees.  The  evidence  of  the  plaintife  further  tended  to  show 
that  there  was  a  high  perpendicular  ledge  which  formed  a  nat- 
ural boundary  between  the  two  farms,  which  was  a  part  of  the 
line  agreed  upon  and  run  out  in  1847,  and  which  was  referred 
to  in  the  description  used  in  the  Probate  Court. 

The  referee  found  the  line  as  claimed  by  the  plaintiffs, 
provided  the  parol  evidence  above  referred  to  was  admissible. 

A,  P,  Oro8S^  for  the  defendant. 

The  record  in  the  Probate  Court  established  the  line  in  dis- 
pute. The  female  plaintiff  subsequently  to  such  record  conveyed 
the  defendant's  farm  to  the  defendant's  grantor  and  bounded 
it  by  the  line  so  established.  Hence  that  line  is  conclusive  upon 
her  and  the  written  description  cannot  be  varied  by  parol.  JExW. 
of  Stevens  v.  HoUister^  18  Vt.  300 ;  Hodges  v.  Strong^  10  Vt. 
247 ;  Lippett  v,  KeUey,  46  Vt.  514 ;  Bagley  v.  MovUl,  46  Vt. 
94 ;  Keenan  v.  Cavanah^  44  Vt.  276  ;  Barnard  v.  BtisseU^  19 
Vt.  334 ;  Fingry  v.  Watkins,  17  Vt.  379,  386. 

JjT.  C.  Adams,  for  the  plaintiff. 

Tfie  coui'ses  and  distances  given  in  the  record  in  the  Probate 
Court  are  not  consistent  with  tlie  other  monuments  mentioned, 
nor  with  themselves.  Hence  parol  evidence  was  properly  ad- 
mitted to  show  what  the  true  line  was.  IlitU  v.  Fuller,  7  Vt» 
100 ;  Patch  V.  Keder,  28  Vt.  332. 
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Parol  evidence  may  be  introduced  to  show  that  a  monument 
was  erected  which  was  not  referred  to  in  the  deed.  Clary  v. 
Mg  Glynn,  46  Vt.  847. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  question  in  controversy,  is  in  I'egard 
to  the  division  line  between  tlie  land  of  the  plaintiff  and  tlie  land 
of  the  defendant. 

The  referee  reports,  that,  if  the  oral  testimony  admitted,  was 
properly  received  and  considered,  the  line  is  as  claimed  by  the 
plaintiff.  The  defendant  derived  his  title  from  Stephen  Hallihan, 
who  received  his  from  the  plaintiff's  wife.  On  the  controverted 
line,  they  were  bounded  by  the  Lewis  H.  Seals  farm.  That  farm 
was  surveyed,  and  pt^rtitioned  between  the  heirs  of  Lewis  H.  Beals 
in  1857.  The  portion  adjoining  the  defendant's  land  was  set  to 
Gridley  Beals.  The  survey  of  this  portion  is  mostly  by  courses 
and  distances.  When  these  are  applied  to  the  land,  commencing 
at  the  point  specified  and  running,  either  as  claimed  by  the  plain- 
tiffs, or  as  claimed  by  the  defendant,  some  of  the  distances  where 
no  monuments  are  specified  in  the  description,  must  be  disre- 
garded to  some  extent,  to  return  to  the  point  started  from.  This 
raises  a  latent  ambiguity,  or  uncertainty,  to  solve  which,  Oral 
testimony  may  be  received.  As  said  by  Redtield,  Ch.,  J.  in  Patch 
et  wx,  V.  Keeler  et  cU.,  28  Vt.  332,  "  It  is  evident  that  the  un- 
certainty arises  from  the  state  of  the  subject  matter,  and  not  from 
the  terms  used  in  setting  out  the  dower.  And  it  being  a  latent 
ambiguity,  it  may  commonly  be  explained  by  oral  evidence.  As  it 
arose  from  the  nature  of  the  subject  matter,  oral  evidence  is  ad- 
missible always  to  ascertain  that  subject  matter." 

To  the  same  effect  is  Hull  v.  jphdle?*,  7  Vt.  100  ;  Clary  v. 
McGlynn,  46  Vt.  347;  Pingry  v.  Watkina,  17  Vt.  379.  None 
of  the  cases  cited  by  the  defendant's  counsel  controvene  tliese 
decisions.  When  no  uncertainty  arises  in  regard  to  which  of 
two  claimed  lines  is  the  correct  one,  upon  application  of  the 
courses  and  distances,  or  other  description  of  the  premises,*  to  the 


JANUARY  TERM,  1892.  405 

State  V,  Henry  Casavant. 


subject  matter,  then,  imless  controlled  by  monuments,  the  line 
indicated  by  the  courses  and  distances  must  be  taken.  The  lan- 
guage of  the  description  controls,  unaided  by  oral  testimony,  and 
it  is  the  duty  of  tlie  court  to  construe  it. 

But  if  tlie  application  of  the  description  to  the  subject  mat- 
ter manifests  that  all  its  terms  cannot  exactly  be  fulfilled,  and 
that  by  rejection  of  nearly  equal  portions  of  the^  description,  by 
varying  the  courses,  or  shortening  or  lengthening  the  distances, 
in  two  or  more  ways  the  description  becomes  applicable,  and  it  is 
uncertain  which  is  the  one  intended  by  the  parties,  oral  testi- 
mony may  be  receix'^ed  to  remove  the  uncertainty,  as  was  done 
bv  the  referee. 

Judgment  affirmed. 


STATE  V,  HENRY  CA.SAVANT. 

Larceny,     Allegation  and  proof  of  oxcnership.      Amendment, 

1.  Where  personal  property  is  stolen  from  the  possession  of  a  railroad  com- 
pany, by  whom  it  is  being  transported  as  baggage,  the  ownership  is 
properly  laid  in  such  company. 

3.  The  trial  court  may,  under  No.  86,  Acts  of  1882,  allow  an  indictment 
for  larceny  to  be  amended  on  trial  by  changing  the  name  of  the 
person  in  whonxthe  ownership  is  laid. 

Indictment  for  the  larceny  of  a  trunk  and  contents.  Trial 
hy  jury  at  the  September  term,  1891,  Tyler,  J.,  presiding.  Ver- 
dict of  guilty.      Exceptions  by  respondent. 

The  opinion  states  the  case. 

F,    W,  McGettrick^  for  the  respondent. 
The  ownership  should  have  been  alleged  in  Mrs.  Gilson,  the 
real  owner.     Otherwise  the  respondent  may  be  again  prosecuted 
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for  the  same  oflFence.  2  Rus.  Cr.  739  and  795 ;  1  Whar.  Am. 
Grim.  Law,  595. 

A,  K.  Brown^  State's  Attorney,  for  the  State. 

The  opinion  of  the  court  wag  delivered  by 
TAFT,  J.  The  property  stolen  belonged  to  Mrs.  Gilson^ 
living  in  New  Hampshire,  to  whom  it  had  been  assigned  as  part 
of  an  estate  at  Malone,  N.  Y.  Lincoln  E.  Spanlding,  who  had 
held  the  property  as  administrator,  was  taking  it  to  Mrs.  Gilson, 
he  going  as  a  passenger,  and  it  as  baggage,  on  a  train  of  the 
Central  Vermont  Railroad  Company.  It  was  in  the  company'* 
possession,  at  its  station  in  St.  Albans,  when  stolen.  In  the  in- 
dictment as  presented,  the  ownership  of  the  property  alleged  to 
have  been  stolen  was  laid  in  said  Spaulding.  It  was  amended 
by  striking  out  his  name  and  inserting  in  lieu  of  it,  that  of  the 
railroad  company. 

1.  The  respondent  insists  that  the  ownership  of  the  prop- 
erty should  have  been  alleged  in  Mrs.  Gilsoil,  arguing  that  in 
this  way  only  could  a  conviction  under  the  indictment  be  a  bar  to 
a  subsequent  prosecution  alleging  the  ownership  to  be  in  her. 
We  are  not  inclined  to  adopt  this  view  of  the  law,  and  shall  not. 

4 

until  the  court  so  decide,  but  shall  assume  otherwise.  Under  our 
statute,  R.  L.  s.  1707,  it  is  provided  that  in  the  prosecution  of  an 
offence  committed  in  stealing  personal  estate,  it  shall  be  sufficient 
and  not  a  variance,  if  it  is  proved  on  trial  that  at  the  time  the 
offence  was  committed  the  actual  possession  of  the  property  was 
in  the  person  alleged  in  the  indictment  to  be  the  owner  thereof. 
The  Central  Vermont  Railroad  Company  having  the  actual  pos- 
session of  the  property,  it  was  no  variance  when  it  appeared,  that 
Mrs.  Gilson  owned  the  property,  provided  the  amendment  was 
properly  made. 

2.  Did  the  court  err  in  permitting  the  amendment  ?  The 
statute.  Acts  1882,  No.  86,  provides  that  when  a  variance  ap- 
pears between  the  averments,  and  evidence  offered  in  proof,  in 
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the  name  of  any  person  alleged  to  be  the  owner  of  any  property 
which  forms  the  subject  of  the  offense  charged,  etc.,  the  court  if 
it  considers  such  variance  not  material  to  the  merits  of  the  case, 
and  that  the  defendant  cannot  be  prejudiced  thereby  in  his  de- 
fence upon  such  merits,  may  order  the  indictment  amended  ac- 
cording to  the  proof.  It  is  argued  that  no  amendment  was 
proper,  by  which  the  person  would  be  changed,  but  only  such  as 
was  descriptive  of  the  person  alleged  to  be  the  owner.  The  gist 
of  the  offence  of  larceny  is  the  felonious  taking  of  property  ;  as 
constituting  the  offence,  it  is  immaterial  who  the  owner  may  be; 
he  may  be  unknown ;  the  property  may  be  taken  from  a  reposi- 
tory containing  that  of  many  persons ;  errors  in  the  names  of 
persons,  and  in  the  persons,  of  the  owners,  may  frequently  occur, 
and  to  obviate  such  difBculties  no  doubt  occasioned  the  statute, 
and  we  see  no  objection  under  it  to  an  amendment  changing  the 
person  alleged  to  be  the  owner.  The  rights  of  the  respondent 
are  properly  guarded  by  that  part  of  the  act,  permitting  it  only 
in  case  the  court  consider  the  variance  not  material  of  the  case- 
and  the  respondent  not  prejudiced  in  his  defence  upon  such 
merits.  The  respondent  does  not  claim  that  the  court  improp- 
erly exercised  hs  discretion,  nor  that  he  was  in  fact  injured  upon 
trial  by  such  amendment,  but  that  as  matter  of  law  the  court 
had  no  power  to  make  it.  The  action  of  the  court  was  fully 
warranted  by  the  statute. 

Exceptions  overruled^  judgment  of  guilty  v/pon  the  verdict  and 
sentence  thereon  and  execution  thereof  ordered. 
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L  H.  AND  J.  P.  RICH,  EXRS.  v,  ALBERT  SOWLES,  ADMR. 

Administrator  ca7inot  contract  debt  against  estate.     Suit  a/nd 

judgment  against  administrator, 

1 .  An  administrator  cannot  contract  a  debt  against  the  estate  which  lie  is 

administering. 

2.  If  a  writ  and  declaration  run  against  A,  administrator  of  B*s  estate,  the 

writ  is  against  A  personally,  and  not  against  the  estate,  for  the  words 
**  administrator  of  B's  estate"  are  merely  descriptio  peraonoA  and 
might  be  rejected  as  surplusage. 

B.  So  a  judgment,  following  such  a  writ  and  declaration,  against  A  "  as 
administrator,"  is  not  a  judgment  against  the  estate,  but  against  A 
personally. 

General  assumpsit.  Heard  at  the  September  term,  1891, 
Tyler,  J.,  presiding.  The  defendant  first  demurred  to  the  plain- 
tiffs' declaration.  The  demurrer  was  overruled  and  thereupon  a 
trial  was  had  upon  the  merits  by  the  court,  which  gave  judgment 
for  the  plaintiffs.  The  defendant  excepted  both  to  the  overrul- 
ing of  his  demurrer  and  the  rendition  of  judgment. 

The  plaintiff  claimed  to  recover  tlie  price  of  a  pair  of 
liorses  sold  the  defendant.  At  the  time  of  the  sale  the  defendant 
was  the  administrator  of  one  W.  L.  Sowles,  and  was  carrying  on 
a  farm  belonging  to  the  estate  of  his  intestate.  The  horses  were 
bought  for  use  on  this  farm.  The  sale  was  by  letter.  The  plain- 
tiffs' intestate  addressed  the  defendant  as,  "  A.  Sowles,  Admr.," 
and  the  defendant  signed,  "  A.  Sowles,  Admr."  The  writ  and 
declaration  ran  against  "  Albert  Sowles,  administrator  of  W.  L. 
Sowles'  estate,"  and  the  court  rendered  judgment  against  the 
defendant  "  as  administrator." 

E,  A,  Sowles  and  H,  A.  Burt^  for  the  defendant. 
An  administrator  cannot  be  sued  at  law  as  administrator. 
JVational  Bank  v.  Weeks,  53  Yt.  115  ;  Freemxm  v.  Holt,  Wind- 


JANUAET  TERM,  1892.  409 


L.  H.  and  J.  P.  Rich,  Exra.  v.  Albert  Sowles,  Admr. 


sor  countyj  1879 ;  LoveU  v.  Fidd^  5  Vt.  218 ;  Lvscomb  v.  Bal- 
lard, 5  Grey,  405 ;  Sumner^  Admr,^  v.  Williams,  8  Mass.  162  ; 
Foster  V.  Fuller,  6  Mass.  58 ;  Taylor  v.  Mygatt,  26  Conn.,  184. 

S.  E.  Royce,  for  tlie  plaintiff. 

In  any  event  the  defendant  is  personally  liable.  Lovdl  v. 
Field,  5  Vt.  218. 

The  words  administrator,  etc.,  maybe  rejected  as  surplusage. 
Myers  v.  Lyon,  51  Vt.  272 ;  Jones  v.  Tuttle,  54  Vt.  488 ;  John- 
son V.  Nash,  20  Vt.  40 ;  Waterman  v.  Conn,  &  P,  R,  R,,  30 
Vt.  614. 

But  the  defendant  is  also  liable  as  administrator  at  the  elec- 
tion of  the  plaintiflE.  Schouler  Exs.  and  Admrs.,  s.  363  ;  De- 
Valengin  v.  Duffy,  14  Pet.  282. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  declaration  sets  forth  a  good  cause  of 
action,  and  was  properly  adjudged  sufficient  against  the  causes 
alleged  in  the  demurer.  It  commands  the  attachment  of  the 
goods,  chattels  or  estate  of  Albert  Sowles,  administrator  of  Wm. 
L.  Sowles'  estate,  and  not  of  the  estate  of  Wm.  L.  Sowles,  of 
which  Albert  Sowles  is  administrator.     The  words  administrator 

of  Wm.  L.  Sowles'  estate,  are  descriptive  of  the  person  named, 
as  the  defendant  in  the  suit.  If  by  chance  there  were  two  per- 
sons of  that  name  in  that  locality,  these  descriptive  words  would 
-direct  the  officer  serving  the  writ  to  the  person  intended.  The 
common  counts  in  general  assumpsit,  constitute  the  declaration. 
Those  declare  that  the  defendant,  viz  :  Albert  Sowles,  and 
that  one  who  holds  the  office  of  administrator  on  the  estate 
of  Wm.  L.  Sowles,  is  indebted,  and  made  the  promises,  to 
the  testator,  wliose  will  the  plaintiffs  are  executing.  The 
plaintiffs  do  not  declare,  nor  seek  to  recover  upon  a  prom- 
ise or  undertaking  of  Wm.  L.  Sowles,  the  intestate,  of  whose 
ostate  Albert  Sowles  is  administrator.  Inasmuch  as  the  defend- 
ant is  the  legal  representative  of  the  estate  of  Wm.  L.  Sowles,  if 
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the  declaration  sought  a  redoverj  upon  the  promise  or  under- 
taking of  the  intestate,  it  would  be  necessary  to  describe  him  a» 
such  representative.  Then  the  recovery  would  be  against  the 
estate,  or  the  defendant  as  the  representative  of  the  estate.  The 
judgment  in  such  a  case,  would  be  against,  and  to  be  satisfied 
out  of  the  estate,  and  not  out  of  the  property  of  Albert  Sowles. 
The  words  "  administrator  of  Wm.  L.  Sowles'  estate  "  in  such  an 
action  would  be  descriptive  of  the  capacity  in  which  Albert 
Sowles  was  sued,  and  that  he  stood  as  the  representative  of  the 
estate  of  Wm.  L.  Sowles.  Hence,  when  these  words  in  the 
declaration,  follow  the  name  of  the  party,  whether  they  will  be 
deemed  descriptive  of  his  person,  or  descriptive  of  the  character 
or  capacity  in  which  he  is  sued,  is  determined  by  the  allegations 
of  the  declaration.  If  the  declaration  is  against  him  personally, 
they  will  be  held  to  be  descriptive  of  his  person.  That  is  the 
only  office  they  can  serve  in  such  a  declaration.  They  may  be 
rejected  as  surplusage.  If  the  declaration  is  against  the  estate 
which  he  represents,  and  the  promises  declared  upon  are  not  his 
promises,  but  the  promises  of  the  person  he  represents,  then 
they  will  be  held  to  be  words  properly  used,  necessary  to  set 
forth  the  representative  character  in  which  he  is  sued.  The  al- 
legations of  the  declaration  and  the  facts  found  show  a  personal 
promise  by  the  defendant,  and  these  words  are  only  descriptive 
of  the  person  intended  to  be  named  as  defendant.  The  writ 
might  be  amended  by  striking  them  out.  Johnson  v.  JVash,  20 
Vt.  40 ;  Waterman  v.  Oonn.  &  Pass,  B.  B.,  30  Vt,  614 ;  Myers 
V.  Lyon,  51  Vt.  272 ;  Jo9ies  v.  Tuttle,  54  Vt.  488. 

As  contended  by  the  defendant,  an  administrator  has  no 
authority,  as  such  representative,  to  create  any  debts  against  tlie 
estate.  He  only  has  authority  by  virtue  of  his  office,  to  admin- 
ister upon  the  estate ;  that  is,  to  ascertain  both  its  assets,  and 
debts,  and  to  put  the  former  in  condition  to  pay  the  latter,  if 
sufficient,  and  the  surplus,  if  any,  in  a  condition  to  be  distributed 
to  those  legally  entitled  thereto.     Whatever  proper  expenditures 
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lie  may  make  in  accomplishing  this  will  be  allowed  him  by  the 
Probate  Court,  out  of  the  estate,  on  the  settlement  of  his  admin- 
istration account.  But,  if  in  caring  for  and  administering  upon 
the  estate,  it  becomes  necessary  to  incur  an  indebtedness,  he  can 
bind  himself  and  not  the  estate  for  its  payment.  He  cannot  in> 
cur  a  debt,  in  the  administration  of  the  estate,  and  bind  the 
estate  for  its  payment.  He  can  bind  himself  only  for  such  pay- 
ment. Upon  his  becoming  insolvent,  equity  will  not  enforce 
the  payment  of  such  a  debt  out  of  the  estate.  LoveU  v.  Fields 
5  Vt.  218;  National  Bank  v.  Weeks,  53  Vt.  115. 

Whether,  when  trust  or  other  property  not  owned  by  tlie 
estate,  has  become  mingled  with  it,  a  suit  may  be  maintained  for 
its  recovery  out  of  the  estate  against  the  administrator  in  his 
representative  capacity,  as  was  held  in  De  Valengin  v.  Duffy, 
14  Pet.  289,  is  not  involved  in  this  suit  and  need  not  be  con- 
sidered. 

The  execution  for  the  enforcement  of  the  judgment  follows 
the  writ.  Rider  v.  Alexander,  1 D.  Chip.  267 ;  Perry  v.  Whip- 
ple, 38  Vt.  278  ;  Wright  v.  ITazen,  24  Vt.  143.  As  the  writ  is^ 
against  the  defendant,  not  representatively  but  personally,  so 
must  the  judgment  and  execution  be.  Rendering  judgment 
against  the  defendant,  "  as  administrator,"  did  Dot  make  it  a 
judgment  to  be  enforced  out  of  the  property  of  the  estate  of 
which  the  defendant  is  administrator,  but  to  be  enforced  against 
the  defendant's  own  property.  Adding  administrator  to  his 
name  when  the  defendant  purchased  the  horses,  did  not  bind  the 
estate  for  their  payment,  but  bound  the  defendant.  No  more 
does  such  addition  to  his  name  in  the  judgment  aflEect  the  nature 
of  the  judgment,  or  change  it  from  a  judgment  to  be  satisfied 
out  of  the  defendant's  property,  to  one  to  be  satisfied  out  of  the 
property  of  the  estate.  Such  addition  in  making  the  contract 
and  rendering  the  judgment  might  indicate  that  the  debt  was 
contracted  by  the  defendant,  in  administering  upon  the  estate, 
and  that  he  claimed  that  it  constituted  an  item  in  his  administra- 
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tion  account.  It  might  be  rejected  as  durplusage,  or  by  way  of 
amendment,  without  changing  the  legal  nature  of  the  contract  or 
judgment. 

This  disposes  of  all  the  contentions  insisted  upon  in  this 
■court. 

Judgment  affirmed. 


EDWARD  A,  SOWLES  v,  JOHN  HANLEY. 

Sale  of  real  estate  on  execution.      Who  entitled  to  rents  during 

period  of  redemption. 

The  purchaser  of  real  estate  at  an  execution  sale  is  not  entitled  to  the  rent 
thereof  during  the  six  months  allowed  the  debtor  for  redeeming  the 
same,  under  No.  189,  1884. 

Assumpsit  for  rent.  Trial  by  court  at  the  April  term,  1891, 
Rowell,  J.,  presiding.  Judgment  for  the  plaintiff.  Exceptions 
by  defendant. 

The  case  appears  in  the  opinion. 

Wilson  iik  Ilall^  for  the  defendant. 

When  real  estate  is  sold  upon  execution,  the  purchaser  must 
pay  for  the  same  as  of  the  day  of  the  sale.  There  is  nothing  in  the 
law  to  prevent  his  taking  immediate  possession.  If  entitled  to 
possession  he  would  be  entitled  to  the  rent.  No.  139,  ss.  2-10, 
Acts  of  1884. 

In  analogy  to  the  law  of  set-off  upon  execution,  the  debtor 
lias  merely  a  right  of  redemption.  R.  L.  ss.  1574,  1579;  Moore 
V,  McMillan,  54  Vt.  27 ;  Rorer  on  Sales,  ss.  786,  809,  810,  772, 
and  cases  there  cited  ;  Bxirk  v.  Bank  of  Tennessee,  3  Head  686 ; 
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Slayton  v.  Morris,  4  Harr.  (Del.)  224 ;  Mc Knight  v.  Gordon,  13 
Rich.  (8.  C.)  Eq.  222 ;  Kline  v.  Chase,  17  Cal.  596  ;  Dickenson 
V,  Kenney,  6  Minn.  409. 

E,  A.  Sowles  pro  se. 

The  debtor  had  the  right  to  possession  and  the  riglit  to  re- 
deem for  six  montlis  after  sale.     No.  39,  Acts  1890. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  This  is  an  action  to  recover  for  the  use 
and  occupation  of  a  house  and  lot  belonging  to  the  plaintiff  and 
occupied  by  the  defendant  from  Feb.  17,  1887,  to  Sept.  3,  1887^ 
at  a  rent  of  $15  per  month,  payable  monthly.  On  the  3d  day  of 
March,  1887,  the  premises  were  sold  to  one  Geo.  A.  Ballard  on 
an  execution  against  the  plaintiff  in  favor  of  O.  F.  Bellows,  under 
a  levy  made  Dec.  17, 1886,  as  provided  by  St.  1884,  No. 
139.  The  plaintiff  did  not  redeem  the  premises  under  the  statute 
and  his  interest  therein  expired  by  virtue  of  this  sale  on  the  3d 
day  of  Sept.,  1887.  Soon  after  the  sale  the  defendant  was  noti- 
fied by  Ballard  that  he  claimed  the  rent  during  the  time  allowed, 
for  redemption,  and  the  defendant  agreed  to  pay  and  has  paid 
the  rent  to  him,  Ballard  indemnifying  him  for  so  doing.  The 
only  contention  now  made  by  the  defendant  is  that  the  purchaser 
at  the  execution  sale  is  entitled  to  the  rent  during  the  six  months 
allowed  for  redemption,  if  the  premises  are  not  redeemed  by  the 
debtor,  and  that  consequently  he  was  bound  to  pay  the  rent  to 
Ballard,  and   is  thus  discharged  from  liability  to  the  plaintiff. 

By  St.  1884,  No.  139,  s.  1,  all  proceedings  for  the  satis- 
faction of  executions  by  appropriations  of  real  estate,  were  to  be 
under  that  act  unless  the  debtor  elected  in  writing  to  proceed  by 
appraisal  and  set-off  as  provided  by  R.  L.  ss.  1565-1592.  By 
R.  L.  ss.  1579-1582,  it  was  provided  that  the  debtor  should  be 
responsible  to  the  creditor  or  his  legal  representatives  for  the 
rents,  profits  and  improvements  of  improved  or  tenantable  estate 
appraised  and  set-off  to  the  creditor  on  execution,  if  the  debtor 
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did  not  redeem  within  six  months  from  the  time  such  execution 
was  extended.  The  earliest  enactment  on  this  subject  was  an  act 
passed  March  7,  1797  (Laws  of  Yt.,  Tollman's  Compilation  326, 
s.  6),  and  which  was  substantially  the  same  afi  the  provisions  of 
the  R.  L.  on  that  subject.  The  creditor's  right  to  rent  under 
these  statutes  was  limited  to  the  case  of  a  aelroff  of  real  estate  on 
execution.  No.  139,  St  1884,  gives  the  creditor  no  right  to  rent 
during  the  time  allowed  for  redemption,  when  the  real  estate  is 
sold  on  execution  instead  of  being  set-off.  No  right  to  rent 
being  conferred  upon  the  purchaser  at  the  execution  sale  by  this 
statute,  we  hold  that  he  is  not  entitled  to  rent  during  the  time 
allowed  for  redemption.  By  the  passage  of  St.  1890,  No.  39, 
the  legislature,  itself,  se^ms  to  have  put  this  construction  upon 
No.  139. 

Judgment  affirmed. 


\ 
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ADDISON  COUNTY. 

FEBRUARY  TERM,  1892. 


Present  :   Taft,  Rowbll,  Tyler  and  Munson,  J  J. 


TOWN  OF  WEYBRIDGE  v.  WILLIAM   M.  CUSHMAN. 

Pauper.     Transporting  into  other  tovm.      Verdict  against 

evidence. 

1.  A  person  is  liable  under  R.  L.  s.  2844  for  transporting  a  pauper  from  one 

town  to  another  with  intent  to  charge  the  latter  with  the  pauper's 
support,even  though  such  latter  town  is  legally  chargeable  therewith. 

2.  Held^  that  upon  the  defendant's  own  testiniony  he  was  guilty  of  the 

offence  charged,  and  that  a  special  verdict  to  the  contrary  was  against 
the  evidence  and  should  be  set  aside. 

This  was  an  action  in  two  counts  under  R.  L.  s.  2844,  the 
first  count  to  recover  the  penalty  and  the  second  to  recover  the 
amount  expended  in  the  pauper's  support.  Plea,  the  geneml 
issue.  Trial  by  jury  at  the  December  term,  1891,  Ross,  Ch.  J., 
presiding.  The  jury  returned  a  special  verdict,  upon  which  the 
court  gave  judgment  for  the  defendant.     The  plaintiff  excepts. 

The  pauper  in  question  was  a  boy  named  Charlie,  about 
eight  years  of  age,  and  the  illegitimate  son  of  one  Ida  Cudworth. 
When  Charlie  was  about  two  years  of  age  Ida  Cudworth  married 
John  McCullom,  and  in  the  winter  of  1888-9  was  living  with  her 
husband  in  the  town  of  Randolph.  They  were  extremely  poor, 
and  in  August,  1890,  agreed  to  separate. 
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Thereupon  the  husband  went  to  live  at  Koyalton  w^liere  he 
afterwards  resided,  while  Mrs.  McCullom  with  Charlie  went 
to  live  at  the  house  of  one  Lucy  Sanders  in  Weybridge, 
where  her  father  made  his  home,  and  where  she  continued  to 
reside  with  Charlie  until  October  29,  1890.  On  that  dav 
she  took  the  child  to  the  Home  for  Destitute  Children 
in  Burlington  where  lie  remained  until  April  18,  1891, 
when  an  officer  of  tlie  Home  brought  the  child  to  Middlebury 
and  arranged  with  one  Williamson  to  carry  him  to  the  house  of 
Lucy  Sanders.  Williamson  carried  the  child  a  part  of  the  way 
when  he  met  a  boy  of  Lucy's,  who  took  Charlie  home  with 
him.  He  was  refused  admission  to  the  house  and  remained  oh 
the  door  step  for  about  two  hours,  when  Lucy  carried  him  to 
the  defendant,  who  was  the  overseer  of  the  poor  for  the  town 
of  Middlebury,  in  whose  care  he  remained  until  the  following 
day.  Then  the  defendant  re-transported  him  to  the  house  of 
Lucy,  and  it  was  for  this  act  that  the  suit  was  brought. 

The  defendant  himself  testified  that  Lucy  Carter  brought 
the  child  to  him  one  afternoon  about  three  o'clock,  saying  she 
was  going  away  and  there  was  no  place  for  the  child  to  stay ; 
that  he  told  her  the  child  was  not  for  him  to  take  care  of,  but 
that  he  would  take  it  until  the  next  day ;  that  she  did  not  re- 
turn for  it  the  next  day,  and  that  he  took  it  to  her  house  and 
left  it  there  ;  that  he  then  told  her  the  child  didn't  belong  to 
Middlebury  and  that  she  would  have  to  see  the  Weybridge  poor- 
master  ;  that  he  thought  the  boy  belonged  to  the  town  of  Wey- 
bridge and  would  have  to  go  there. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the 
plaintiff  might  recover  on  the  first  count  although  both  Ida  and 
Charlie  had  their  residence  at  the  time  of  the  transportation  in 
the  plaintiff  town.  This  the  court  declined  to  do,  and  instructed 
them  upon  that  point  as  follows: 

"  1.  The  very  language  of  the  statute,  'intent  to  charge,' 
means  to  charge  with  the  support  wrongfully,  when  he  had  no 
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right  to  take  him  there  as  a  pauper  of  that  town ;  and  as  tlie 
intent  is  the  ffist  of  this  recovery  certainly  linder  the  first  count, 
you  must  find  the  intent,  that  he  intended  to  do  that." 

The  jury  returned  several  special  findings  of  which  the  third 
was  as  follows: 

"  Third.  That  defendant  did  not  carry  Charles  McCoUum  to 
Weybridge  with  intent  to  charge  the  town  of  Weybridge  with 
the  support  of  the  child." 

The  plaintiff  moved  to  set  aside  said  third  finding  as  against 
the  evidence,  which  motion  the  court  overruled. 

Stewart  iSk  Wilds^  for  the  plaintiff. 

W,  H.  Bliss,  for  the  defendant. 

The  third  finding  was  warranted  by  the  evidence.  WaUing- 
ford  V.  Gray,  13  Vt.  228 ;  Bamet  v.  Peacham,  33  Vt.  205 ;  .6'^. 
Johnshiiry  v.  Ooodenough,  44  Vt.  662. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  A  person  is  liable  to  the  penalty  mentioned  in 
8.  2844  R.  L.  if  he  transports  a  pauper  from  one  town  to  an- 
other town  with  intent  to  charge  the  latter  with  the  pauper's 
support,  and  he  is  liable  even  if  the  pauper  is  a  resident  of  the 
town  to  which  he  is  transported,  and  the  latter  town  chargeable 
with  the  pauper's  support.  The  first  request  of  the  plaintiff 
embodying  this  proposition  should  have  been  complied  with.  In 
failing  to  do  so,  the  court  erred,  and  we  see  nothing  in  the  charge 
as  given  that  corrected  the  error.  The  jury  were  told  that  if 
one  town  contracted  with  a  person  in  another  town,  to  support  a 
pauper  for  a  definite  time  and  at  the  end  of  the  time  refused  to 
do  anything  further  with  him,  the  party  had  the  right  to  return 
the  pauper  to  the  town  making  the  contract.  The  court  then 
(see  paragraph  six)  applied  this  rule  to  the  case  under  considera- 
tion. In  so  doing  there  was  error.  If  Mrs.  Sanders  procured 
the  defendant  to   keep  the  child  until  the  next  day,  in  Middle- 
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bury,  and  did  not  take  the  child  away  at  the  time  ua.ijned,  the 
defendant  had  no  right  to  carry  the  pauper  back  to  We^ybridge 
with  intent  to  charge  that  town  with  its  support.  If  he  \did  he 
would  be  liable  to  the  penalty  named  in  the  statute.  Had  the 
arrangement  to  keep  the  child  in  Middlebury  been  made  by  the 
town  of  Weybridge.  or  its  authorized  officials,  a  different  ques- 
tion would  have  been  presented,  and  the  act  of  the  defendant  in 
taking  the  child  back  to  Weybridge  might  have  been  legal  and 
the  charge  of  the  court  warranted.  But  the  rule  has  no  applica- 
tion to  a  contract  made  hy  a  private  person  to  keep  a  pauper  in 
another  town  than  the  one  in  which  he  is  residing. 

The  third  finding  was  against  evidence.  The  point  involved 
was,  did  the  defendant  take  the  pauper  to  Weybridge  with  in- 
tent to  charge  that  town  with  its  support.  He  testified  that  he 
started  to  take  the  child  back  to  its  mother  at  Mrs.  Sanders',  sup- 
posing she  lived  in  Middlebury  near  the  bridge  between  the  two 
towns,  but  that  on  his  way  he  inquired  of  some  one  who  told  him 
she  lived  across  the  river  in  Weybridge ;  that  he  then  made  up 
his  mind  that  the  pauper  was  chargeable  to  Weybridge ;  he  had 
no  doubt  but  that  Weybridge  would  take  care  of  him  and  that 
the  result  would  be  that  it  would  have  to  take  care  of  him.  The 
defendant  knew  the  child  was  a  pauper  ;  he  testified  that  he  told 
Mrs.  Sanders  "  that  she  would  have  to  see  the  Weybridge  poor- 
master  ;  that  he  would  see  him  for  her  ;  that  Mrs.  Sanders  told 
him  she  was  not  able  to  keep  the  boy."  The  defendant  further 
testified  "  I  thought  he  would  have  to  go  to  the  town  of  Wey- 
bridge ;  I  thought  he  belonged  there ;  I  thought  he  didn't  belong 
to  the  town  of  Middlebury  and  I  would  take  him  back  and  let 
them  (Weybridge)  pay."  The  defendant  ought  not  to  complain 
if  the  court  consider  his  testimony  as  true.  From  it,  there  can 
be  but  one  conclusion,  as  to  the  intent  with  which  he  took  the 
child  to  Weybridge,  and  that  is,  that  he  intended  to  charge  the 
plaintiff  with  its  support. 
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The  petition  for  a  new  trial  and  the  other  special  findings 
become  immaterial. 

Judgment  reversed,  cause  remcmded. 


JOEL  RANDALL'S  ADMR.  v.  MILO  B.  RANDALL  ET  AL. 

Competency  of  witness  when  party  dead.  Contract  m  issue. 
Administrator  a  party.  Allowance  by  commissioners  in 
favor  of  adminisi/rator. 

1 .  The  intestate,  being  indebted  to  A  in  the  sum  of  $1000  evidenced  by  a 

promissoiy  note,  conveyed,  without  consideration,  all  his  property  to 
the  defendants.  This  note  was  subsequently  allowed  against  his  es- 
tate and  the  orator  sued  to  recover  a  sufficient  amount  of  the  property 
so  conveyed  to  satisfy  the  allowances  against  the  estate  and  the  ex- 
penses of  administration.  The  defendants  claimed  in  defense  that  at 
about  the  time  of  the  conveyances,  the  intestate  loaned  T  one  thou- 
sand dollars  upon  an  agreement  between  himself,  A  and  T  that  T 
should  satisfy  said  loan  by  paying  A  the  amount  due  her,  and  that  A 
consented  to  said  arrangement,  and  agreed  to  take  T  as  her  debtor. 
Held,  that,  A  having  deceased,  T  was  not  a  competent  witness,  for 
that  this  tripartite  agreement  was  in  issue  and  on  trial. 

2.  Nor  is  the  widow  of  the  intestate  a  competent  witness  to  that  agree- 

ment, she  being  an  annuitant  under  the  conveyances  which  it  is 
sought  to  impeach,  and  a  party  to  the  suit. 

d.  The  report  of  commissioners  allowing  this  claim  against  the  estate  of 
the  intestate,  duly  accepted  by  the  Probate  Court,  is,  imder  the  cir- 
cumstances of  the  case,  evidence  of  a  valid  subsisting  debt,  notwith- 
standing that  the  orator  was  both  the  administrator  of  A  and  of  the 
intestate  in  the  making  of  said  allowance. 

4.  The  orator  should  have  decree  for  are-conveyance  of  the  property  un- 
less, within  a  given  time,  the  defendants  pay  the  balance  due  on  the 
note  with  costs. 

This  was  a  bill  in  chancery  brought  by  the  orator,  as  the  ad- 
ministrator of  Joel  Randall,  for  the  recovery  of  certain  real  es- 
tate alleged  to  have  been  conveyed  by  the  intestate  without  con- 
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sideration.  Heard  at  the  June  term,  1891 ,  upon  the  pleadings, 
report  of  a  special  master,  and  exceptions  of  the  defendants 
thereto.  Ross,  chancellor,  pro  format  overruled  the  exceptions 
and  dismissed  the  bill.     The  orator  appeals. 

From  the  report  of  the  special  master  it  appeared  that  on 
the  30th  day  of  January,  1882,  Joel  Randall,  the  intestate,  was 
indebted  to  one  Abigail  Andrusin  the  sum  of  $1000  and  interest 
from  Jan.  9, 1881,  said  debt  being  evidenced  by  a  promissory  note 
of  that  tenor,  and  was  also  indebted  to  Chester  Pratt  in  the  sum 
of  $8,  and  L.  W.  Spaulding  in  the  sum  of  $4.60  ;  that  being  so 
indebted,  he  conveyed  all  his  real  estate  to  the  defendants  with- 
out other  consideration  than  love  and  affection,  and  soon  after- 
wards disposed  of  all  his  personal  property  which  was  subject  to 
attachment. 

About  the  same  time  that  he  disposed  of  his  personal  proper- 
ty, he  loaned  one  H.  E.  Taylor  the  sum  of  $1000  under  an  agree- 
ment that  Taylor  should  pay  Mrs.  Andrus  the  amount  due  her 
from  time  to  time,  as  she  might  require  it.  A  written  agreement 
was  drawn  up  to  that  effect,  which  was  as  follows : 

• 

*'  Whereas,  Joel  Randall  is  indebted  to  Abigail  Andrus  in 
the  sum  of  one  thousand  dollars  and  the  interest  thereon  of  an 
amount  uncertain,  evidenced  by  his  promissory  note  now  holden 
by  her,  and  whereas  said  Randall  has  this  day  loaned  me  the  sum 
01  one  thousand  dollars,  now  in  consideration  thereof  I  hereby 
promise  to  pay  to  said  Abigail,  her  administrator,  executor,  or  as- 
signs, the  amount  due  on  said  note  at  the  time  when  and 
whenever  the  same  shall  be  called  f(Jr  by  her,  her  administrators, 
executors  or  assigns,  and  upon  the  surrender  to  me  of  the  afore- 
said note.  And  the  cancellation  and  surrender  of  said  note  by 
me  shall  be  considered  by  said  Randall,  his  executors,  adminis- 
trators, or  assigns,  as  an  entire  satisfaction  of  this  contract,  and 
all  my  liabilities  under  or  respecting  the  same. 

"  Dated  at  Cornwall,  the  2d  day  of  Sept.,  1882. 

H.  E.  Tayix)r." 

Upon  this  contract  the  said  Taylor  made  payments  in  small 
amounts  from  time  to  time.  Feb.  27,  1884,  Abigail  Andrus  died, 
being  still  the  owner  and  possessor  of  the  note.     She  left  a  will 
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which  was  duly  probated,  by  which  she  nominated  one  Skinner 
as  her  executor.  Said  Skinner  declined  to  act,  and  tlie  said  H. 
E.  Taylor  was,  in  April,  1884,  appointed  administrator  of  her 
estate  with  the  will  annexed,  and  as  such  administrator  took  pos- 
session of  the  note  in  question  as  a  part  of  the  assets  of  her 
estate. 

January  4,  1886,  Taylor  resigned  as  administrator,  and  the 
orator  was  appointed  his  successor.  The  said  note  was  thereupon 
turned  over  to  him. 

September  27,  1886,  the  orator,  as  administrator  of  the  estate 
of  Abigail  Andrus,  applied  to  have  himself  appointed  adminis- 
trator of  the  estate  of  Joel  Randall,  representing  that  the  estate 
of  the  said  Randall  was  indebted  to  him  as  the  administrator  of 
Abigail  Andrus,  and  October  18,  1886,  he  was  appointed  such  ad- 
ministrator. At  the  same  time  commissioners  were  duly  ap- 
pointed upon  said  Randall's  estate,  who,  April  27, 1887,  returned 
their  report  to  the  Probate  Court,  which  was  accepted  by  said 
court  and  not  appealed  from. 

Said  commissioners  in  their  report  allowed  the  claim  in  favor 
of  the  estate  of  Abigail  Andrus,  in  the  sum  of  $1,187.80,  being 
the  amount  of  the  note  and  interest.  The  commissioners  also  al- 
lowed the  claims  before  mentioned  in  favor  of  Chester  Pratt  and 
L.  W.  Spaulding. 

The  orator  claimed  to  recover  sufficient  of  the  real  estate 
conveyed  to  pay  the  debts  allowed  against  the  estate  of  the  said 
Randall  and  the  expenses  of  administration. 

The  defendants  insisted  that  by  the  arrangement  between 
himself  and  the  said  Taylor,  Joel  Randall  had  made  due  provis- 
ion for  the  payment  of  this  indebtedness  to  Abigail  Andrus;  that 
Abigail  Andrus  in  her  life  time  had  been  a  party  to  that  arrange- 
ment, having  assented  thereto,  and  agreed  to  accept  payment 
from  Taylor.  In  order  to  sustain  this  issue,  they  introduced  the 
said  Taylor  as  a  witness,  and  proposed  to  show  these  facts  by  him. 
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The  orator  objected  to  the  admission  of  this  testimony,  and  the 
same  was  excluded  by  the  master. 

The  defendants  also  offered  upon  the  same  issue  the  testi- 
mony of  Mrs.  Lucy  Randall  Barbour,  the  widow  of  Joel  Eandall 
and  one  of  the  defendants,  who  under  the  conveyances  which  it 
was  sought  to  impeach,  was  entitled  to  an  annuity.  To  the  ad- 
mission of  her  testimony  the  orator  objected,  and  the  same  was 
excluded  by  the  court. 

The  orator  offered  in  evidence  the  report  of  the  commis- 
sioners upon  the  estate  of  Joel  Randall.  To  the  admission  of 
this  report  the  defendants  objected,  for  that  the  same  was  void  as 
an  adjudication  for  want  of  proper  parties.  The  same  was,  how- 
ever, received  by  the  master  as  evidence. 

The  orator  also  offered  in  evidence  the  said  note  of  $1,000. 
To  the  admission  of  this  the  defendants  objected,  for  that,  the 
same  not  having  been  duly  presented  to  the  commissioners  upon 
the  estate  of  Joel  Randall,  it  could  not  now  be  urged  as  a  claim 
against  his  estate.  Against  the  objection  of  the  defendants  the 
note  was  received  in  evidence. 

The  defendants  excepted  to  the  report  of  the  master : 

1st.  Because  the  master  received  the  report  of  the  com- 
missioners. 

2d.     Because  the  master  received  in  evidence  the  note.  | 

3d.    Because  the  master  excluded  the  evidence  of  Taylor. 

4th.  Because  the  master  excluded  the  evidence  of  Mrs. 
Barbour. 

Stewart  dk  Wilds,  for  the  orator.  ! 

The  judgment  of    the   commissioners  allowing  this   note  ^ 

against  the  intestate's  estate  was  valid.  Riley  v.  Mclnlear^s 
Eat,  61  Vt.  254. 

Taylor  was  not  a  competent  witness.  The  fact  sought  to  be 
established  by  him,  was  the  making  of  a  new  contract  between 
Abigail  Andrus,  the  intestate,  and  himself.  The  contract  was  in 
issue,  and  the  other  party  had  deceased.     Farmers^  Ins.  Co.  v. 
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WdU,  63  Vt.  14 ;  LyUe  v.  Band's  Est.,  40  Vt.  618 ;  Ba/mes  v. 
DavD,  59  Vt.  546 ;  1  Whart.  Ev.  s.  466  ;  Chaffee  v.  Hooper^  54 
Vt.  513  ;  Richardson  v.  Wright,  58  Vt.  367 ;  Ganfidd  v.  Bentr 
ly's  Est,  60  Vt.  655. 

Mrs.  Barbour  was  not  a  competent  witness.  The  action  was 
by  an  administrator,  and  she  herself  was  a  party.  FitzsimmoTis 
V.  SouthwicJc,  38  Vt.  509;  Ford^s  Exr.  v  Cheney,  40  Vt.  153  ; 
HclUster,  Admr.,  v.  Young,  42  Vt.  403 ;  McLane,  Admr,  v. 
Johnson,  43  Vt.  52 ;  Roberts,  Adw/r.,  v.  Lund,  45  Vt.  82 ; 
Davis,  Adrnr.y  v.  Bank,  48  Vt.  532. 

Bliss  (&  Royce,  for  the  defendants. 

The  allowance  by  the  commissioners  was  void  for  the  reason ' 
that  there  were  no  proper  parties  to  the  suit.  The  same  person 
cannot  be  both  plaintiff  and  defendant.  Dicey  on  Parties,  79 ; 
Pierson  v.  Nesbitt,  17  Am.  Dec.  569 ;  Fastman  v.  Wright,  6 
Pick.  316;  Estes  v.  Whipple,  12  Vt.  373;  Green  v.  Chapman, 
27  Vt.  236  ;  Cheen  v.  Russell,  132  Mass.  536. 

This  principal  applies  to  a  judgment  of  the  Probate  Court 
accepting  the  report  of  commissioners.  3  Redf.  on  Wills,  247  and 
note;  Morse  v.  Slason,  13  Vt.  306  ;  Adams  v.  Adams,  22  Vt. 
62 ;  French  v.  Windsor,  24  Vt.  409  and  note ;  Moore  v.  Batch- 
elder,  51  Vt.  50. 

Such  a  judgment  is  absolutely  void.  Hendrick  v.  Cleve- 
land, 2  Vt.  329 ;  Moore  v.  Batchdder,  51  Vt.  50 ;  Freem.  Judg., 
s.  120  and  cases  cited ;  Adams  v.  Adam^,  22  Vt.  62,  71 ;  French 
V.  Windsor,  24  Vt.  409. 

The  defendants  at  all  events,  are  not  concluded  by  that 
judgment.  They  claim  not  as  heirs,  but  as  grantees,  and  as  such, 
are  strangers  to  the  judgment.  R.  L.  s.  2275  ;  GHherts  Admr. 
V.  How^s  Admr,,  47  Vt.  402  ;  Sprague  v.  Waldo,  38  Vt.  139 ; 
Freem.  Judg.  s.  156. 

The  testimony  of  Taylor  should  have  been  admitted.  If 
true,  it  proved  a  novation  which  discharged  the  intestate.  Goo- 
chie  V.  Brock,  52  Vt.  107 ;  Bacon  v.  Bates,  53  Vt.  32 ;  Edso  v. 
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Flerrdng,  1  West.  Rep.  845;  Cadens  v.  TeasdalSy  53  Vt.469; 
Ray  dm  v.   WhiU,  26  Yt.  768;  IPar,  Con.  217. 

This  agreemeDt  was  not,  however,  the  contract  or  cause  of 
action  in  issue  and  on  trial.  Manufacturer's  Bank  v.  ScofieLd^ 
39  Vt.  590;  LytU  v.  Bond,  40  Vt.  618 ;  GoU  v.  ShurUeff,  41 
Vt.  311;  Morse  Y,  Low,  44  Vt.  561;  Walling  v.  Newton,  59 
Vt.  684 ;  Gamfidd  v.  Elias  BenUey's  Est,  60  Vt.  655. 

Moreover  the  testimony  was  not  offered  in  his  own  favor. 
Jones-  V.  Walcott,  15  Gray  541 ;  Bigelow  v.  Hysr,  3  Allen  243  ; 
Qay  V.  Oay,  5  Allen  167 ;  Granger  v.  Bassett,  98  Mass.  462 ; 
Looker  v.  Da/vis,  47  Mo..  140 ;  Bradley  v.  West,  68  Mo.  69 ; 
BeU  y.  Western  M.  dk  F.  Ins.  Go.,  39  Am.  Dec.  542. 

The- testimony  of  Mrs.  Barbour  should  have  been  admitted. 
Looker  v.  Looker,  47  Mo.  140 ;  Bradley  v.   West,  68  Mo.  69. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  material  allegations  in  the  bill  are  that  the 
intestate,  Joel  B.  Randall,  in  January,  1878,  became  indebted  to 
Abigail  Andrus  in  the  sum  of  $1000,  which  indebtedness  was 
evidenced  by  his  promissory  note  to  her  of  tliat  date ;  that  in 
January,  1882,  he  conveyed  all  his  estate  to  his  heirs  for  no  other 
consideration  than  love  and  affection  ;  tliat  the  conveyances  were 
made  without 'making  provision  for  the  payment  of  this  debt  and 
were  therefore  void.  The  defendants  in  their  answer  admit  that 
the  $1000  debt  was  due  from  Randall  to  Mrs.  Andrus  at  the  time 
tlie  conveyances  were  made,  and  aver  that  in  September,  1882, 
the  intestate  made  ample  provision  for  its  payment  by  placing 
$1000  in  the  hands  of  Taylor  and  taking  from  him  the  written 
obligation  which  is  set  out  in  the  master's  report,  which  was  in 
substance  a  promise  by  Taylor  to  Randall  that  the  former  would 
pay  the  debt  to  Mrs.  Andrus  as  she  or  her  executor,  administra- 
tor or  assigns  should  call  for  it,  whicli  promise  was  in  considera- 
tion of  Randall's  loan  of  $1000  to  him.  The  answer  further 
avers  that  Mrs.  Andrus  had  notice  of  the  arrangement    and  as 
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seated  to  it,  that  Taylor  personally  promised  that  he  would  pay 
her  the  debt  as  she  required  it,  and  that  he  subsequently  paid  her 
several  sums  amounting  to  $110 ;  that  Randall's  relation  to  the 
note  after  placing  the  funds  in  Taylor's  hands  was  that  of  a  sure- 
ty, and  that  he  was  released  as  such  surety  by  the  omission  of  the 
administrator  and  representatives  of  Mrs.  Andrus  to  proceed 
against  Taylor  for  the  collection  of  the  note. 

The  issues  made  by  the  pleadings  were  whether  or  not  the 
intestate  disposed  of  his  property  without  making  ample  provis- 
ion for  the  payment  of  this  debt,  and  if  not,  whether  the  debt 
was  still  subsisting.  It  is  alleged  in  the  bill  that  he  made  no  such 
provision :  the  answer  meets  this  allegation  with  the  averment 
tliat  Taylor  was,  by  a  tripartite  agreement,  substituted  for  the  in- 
4;estate  as  debtor  to  Mrs.  Andrus,  and  that  the  judgment  of  the 
Probate  Court  had  no  validity.  The  former  question  was  not  a 
collateral  matter.  It  was  the  "  cause  of  action  in  issue  and  on 
trial."  It  is  apparent  that  the  main  question  of  fact  in  contro- 
versy before  the  master  was  as  to  the  adequacy  of  this  agreement 
as  a  provision  for  the  payment  of  the  Andrus  debt.  To  sustain 
the  defendants'  side  of  this  issue  Taylor  was  offered  as  a  witness 
CO  testify  that  Mrs.  Andrus  assented  to  the  arrangement  and 
agreed  to  accept  him  as  the  payor  of  the  note.  We  think  he  was 
excluded  by  section  1002,  R.  L.  Insurance  Go.  v.  WeUs^  53  Vt. 
14,  is  full  authority  on  this  question. 

Mrs.  Barbour  was  an  annuitant  by  a  provision  in  the  deeds 
from  her  first  husband,  the  intestate,  to  his  two  sons,  and  was  in- 
terested to  have  the  conveyances  upheld.  She  was  therefore  a 
proper  and  necessary  party  defendant  to  the  suit.  She  was  of- 
fered as  a  witness  to  testify  to  a  conversation  which  it  was 
claimed  she  had  with  Mrs.  Andrus  in  which  the  latter  stated  that 
she  was  satisfied  with  the  arrangement  that  had  been  made  and 
that  she  should  look  to  Taylor  and  not  to  Randall  for  payment. 
The  offered  evidence  came  within  none  of  the  exceptions  to  sec- 
tion 1003,  R.  L.,  and  was  excluded  by  the  general  inhibition  of 
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that  section,  that  when  an  executor  or  administrator  is  a  party 
the  other  party  shall  not  be  permitted  to  testify  in  his  own  favor. 
It  seems  unnecessary  to  review  the  cases  in  -which  this  section  has 
been  considered  and  construed ;  the  leading  cases  are  cited  on 
the  briefs  of  counsel. 

Upon  the  evidence  that  was  admitted  by  the  master  he  was 
unable  to  find  the  novation  claimed  by  the  defendants.  Had  the 
excluded  evidence  been  received,  query ^  whether  it  would  have 
availed  them,  the  evidence  not  tending  to  show  that  the  original 
payor  was  released.     Buchanam,  v.  PaddUford^  43  Vt.  64. 

As  to  the  other  question  raised  we  think  the  decision  of  the 
court  in  TtUey  v.  McInleaT^s  Eatoite^  61  Vt.  254,  is  full  authority 
that  the  judgment  of  the  Probate  Court,  in  the  circumstances  of 

this  case,  is  evidence  of  a  valid  subsisting  debt.  , 

The  pro  forma  decree  reversed  and  cause  remanded  with  man- 
date that  there  he  a  decree  for  the  orator  according  to  the  prayer  of 
the  bill  unless  the  defendants,  within  a  time  to  be  fixed  by  the  Court 
of  Chancery,  pay  to  the  orator  the  sum  remaining  due  upon  said 
note  with  costs. 
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MAJOR  W.  POTTER  ET  AL  v.  LEANDER  D. 

THOMPSON. 

Unle  of  reference.     Amendment  to  report  to  give  jurisdiction. 

Presumption  in  favor  of  report, 

1.  Where  a  rale  of  reference  issued  under  R.  L.  ss.  990-992  is  returned  to 
the  County  Court  with  a  finding  for  the  defendant  in  a  sum  less  than 
$40,  and  with  nothing  to  show  that  the  matters  submitted  exceeded 
that  sum,  the  County  Court  is  not  necessarily  deprived  of  its  jurisdic- 
tion, but  may  re-commit  the  report  for  a  further  finding  that  the  mat- 

I  ters  submitted  did  exceed  that  siun. 

2.  Upon  the  re-commitment  of  a  report  for  such  further  findings  no  notice 

to  the  parties  of  further  hearing  is  necessary,  for  no  further  hearing 
is  contemplated. 

3.  The  docket  entry  showed  that  the  report  was  re-conmiitted  for  further 

hearing.  Heldy  that  so  long  as  the  report  was  accepted  and  judg- 
ment entered  upon  it,  it  must  be  presumed  that  the  amendment 
answered  the  purpose  of  the  re-commitment,  and  that  if  counsel  were 
led  by  the  form  of  the  entry  to  expect  a  notice  of  further  hearing,the 
relief  would  be  in  the  County  Court. 

4.  The  parties  cannot  enlarge  the  scope  of  a  rule  of  reference  like  the  above 

by  an  agreement  among  themselves  at  the  time  of  the  hea^g. 

5.  The  referees  attached  to  their  report  the  accounts  of  the  parties  for  the 

purpose  of  showing  that  the  matters  submitted  exceeded  $40.      The 
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account  of  the  defendant  was  against  but  one  of  the  plaintiffs, 
whereas  the  finding  of  the  report  was  against  the  plaintiffs  jointly. 
Held,  that  this  state  of  things  would  not  vitiate  their  report,  for  it 
would  be  presumed  that  there  was  evidence  before  them  tending  to 
show  a  joint  liability. 

Report  of  referees  appointed  under  R.  L.  ss.  990-992. 
Heard  at  the  December  term,  1890,  Taft,  J.,  presiding.  Judg- 
ment for  the  defendant  upon  the  report.     The  plaintiflb  except. 

The  rule  of  reference  was  issued  by  a  justice  of  the  peace 
pursuant  to  due  appliciition  and  was  as  follows : 

''Whereas,  Major  W.  Potter,  Jane  C,  Potter,  his  wife,  and 
Milton  Potter  of  Williamstown,  Berkshire  County,  Massachu- 
jsetts,  of  the  one  part,  and  Leander  D.  Thompson  of  Pownal 
aforesaid  of  the  other  part,  have  mutually  agreed  in  writing,  said 
agreement  having  been  placed  on  tile  in  my  office,  to  submit  by 
rule  of  conrt  agreeably  to  the  statute  in  that  case  made  and  pro- 
vided all  controversies,  disputes  and  demands  of  every  name  or 
nature  to  the  determination  of  you,  the  said  Daniel  Francis 
Bates,  Daniel  A.  Dean  and  Marcus  A.  Dunn,  and  that  you  the 
fiaid  Daniel  Francis  Bates  be  chairman,  that  you  appoint  the  time 
-and  place  of  meeting  and  notify  the  parties,  but  if  the  parties  do 
not  appear  on  due  notice  that  you  the  said  Daniel  Francis  Bates, 
Daniel  A.  Dean,  and  Marcus  A.  Dunn  proceed  ex  parte  and  that 
the  decision  of  a  majority  of  you  shall  be  final.  And  whereas  the 
said  Major  W.  Potter  and  Jane  C.  Potter,  his  wife,  and  Milton 
Potter  have  made  application  in  writing  imder  their  hands  of 
this  date  to  me  A.  G.  Parker,  one  of  the  justices  of  the  peace 
for  the  county  of  Bennington,  that  I  make  the  same  a  rule  of  my 
<50urt. 

I  do  therefore  hereby  authorize  and  empower  you  the  said 
Daniel  Francis  Bates,  Daniel  A.  Dean  and  Marcus  A.  Dunn  to 
proceed  as  referees  between  the  said  parties  agreeably  to  tlie  rule 
aforesaid  and  to  cause  the  report  made  by  you  in  writing  under 
the  hands  of  those  of  you  who  shall  agree,  if  returnable  l)efore  a 
justice,  to  be  returned  tome  at  my  office  in  Pownal  in  the  county 
of  Bennington  aforesaid  on  the  8th  day  of  April,  A.  D.  1890,  at 
10  o'clock  in  the  forenoon  to  which  time  and  place  this  court 
will  stand  adjourned,  for  the  purpose  of  receiving  said  report 
And  rendering  judgment  thereon,  according  to  law  or  if  returna- 
ble before  the  County  Court  those  of  you  who  shall  agree  shall 
<jause  the  report  by  you  made  in  writing  under  your  hands  to  be 
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returned  to  the  County  Court  next  to  be  holden  at  Manchester 
within  and  for  the  county  of  Bennington  on  the  first  Tuesday  of 
June,  A.  1>.  1890.  Given  under  my  hand  at  Pownal  this  28th 
day  of  February,  A.  D.  1890." 

The  referees  reported  that  upon  the  hearing  the  following 
agreement  was  made : 

"It  was  agreed  upon  by  counsel  for  plaintifEs  and  def endant^ 
that  all  the  claims,  demands  and  causes  of  and  for  actions  of  the 
plaintiffs  against  the  defendant  should  be  treated  as  a  whole  and 
entire  matter  and  not  as  if  in  separate  suits  and  matters  and  that 
the  referees  should  so  consider  said  matters." 

The  remaining  facts  appear  in  the  opinion. 
Sheldon  dk  Cushman^  for  the  plaintiffs. 
The  parties  could  not  at  the  hearing  vary  the  terms  of  tlie 
rule  of  submission.     Lazelle  v.  Houghton^  32  Vt.  579. 

Thomas  H.  HaU^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  The  rule  in  this  case  was  issued  under  the 
provisions  of  R.  L.  990-992,  in  pursuance  of  an  agreement  be- 
tween Major  W.  Potter,  Jane  C.  Potter  and  Milton  Potter,  of 
the  one  part,  and  Leander  D.  Thompson,  of  the  other  part,  for  the 
reference  of  all  matters  in  dispute  between  the  parties.  At  the 
time  of  the  hearing  it  was  agreed  that  the  claims  of  the  parties  of 
the  first  part,  the  plaintiffs,  against  the  party  of  the  second  part, 
the  defendant,  should  be  treated  as  one  entire  matter.  The 
referees  found  for  the  defendant  to  recover  of  the  plaintiffs,  in 
full  of  all  matters  in  dispute  between  the  plaintiffs  and  the  defend- 
ant, a  balance  of  less  than  forty  dollars,  and  made  return  of  this 
finding  to  the  County  Court,  but  with  nothing  to  show  that  the 
matters  submitted  to  them  exceeded  forty  dollars.  Upon  a  re- 
commitment of  the  report  the  referees  stated  that  the  matters 
submitted  exceeded  the  sum  .named,  and  attached  to  their  report 
copies  of  the  accounts  presented  by  both  parties.  The  report 
thus  amended  was  returned  to  the  term  in  which  it  was  originally 
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filed,  and  the  case  was  therenpon  continued  to  the  next  term, 
when  final  jnde^ent  was  rendered. 

We  see  no  irregularity  in  the  re-commitment  or  subsequent 
proceedings  of  which  the  plaintiffs  can  take  advantage.  The 
fact  that  the  report  as  originally  returned  failed  to  contain  the 
finding  upon  which  the  jurisdiction  of  the  County  Court  de- 
pended, did  not  deprive  that  court  of  all  power  over  it.  It  was 
competent  for  the  court  to  permit  the  defendant  to  procure  an 
amendment  showing  that  it  had  jurisdiction,  before  taking  final 
•  action  upon  the  report.  See  Whitcomb  v.  Davenport^s  Sst,^  63 
Vt.  656.  It  is  true  that  according  to  the  docket  entry  the  report 
was  re-committed  for  further  hearing,  and  that  the  amendment 
fails  to  show  that  any  notice  of  further  hearing  was  given,  or  that 
further  hearing  was  had.  But  the  amendment  was  one  that 
<50uld  be  made  without  further  hearing,  for  it  contains  only  a 
statement  of  what  had  been  done  at  the  hearing  regularly  had  ; 
and  this  action  of  the  referees  must  be  presumed  to  have  satisfied 
the  purpose  of  the  re-commitment,  notwithstanding  the  form  of 
the  docket  entry,  for  the  County  Court  accepted  the  report  as 
thus  amended,  and  rendered  judgment  upon  it.  If  the  plain- 
tiffs' attorneys  were  led  by  the  form  of  the  docket  entry  to  ex- 
pect a  notice  of  further  hearing  before  a  return  of  the  report, 
and  so  failed  to  notice  the  re-filing  and  seasonably  except  to  the 
report,  this  will  not  entitle  them  to  any  relief  here.  It  can  hardly 
be  supposed,  however,  that  the  plaintiffs'  failure  to  file  exceptions 
to  the  report  resulted  solely  from  a  misapprehension  of  this 
character,  for  if  the  plaintiffs'  attorneys  had  asked  leave  to  file 
exceptions  at  any  time  before  judgment,  it  would  clearly  have 
been  within  the  discretion  of  the  court  to  permit  it,  notwith- 
standing the  rule.     See  Prior  v.  WUhv/r^  63  Vt.  407. 

But  the  plaintiffs  insist  that  in  returning  the  accounts  pre- 
sented by  the  parties  the  referees  have  shown  that  their  entire 
action  was  concerning  matters  not  covered  by  the  submission.  It 
would  appear  from  the  accounts  themselves  that  the  matters  pre- 
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sented  against  the  defendant  were  the  several  claims  of  the 
plaintiffs,  and  that  the  matters  presented  by  the  defendant 
were  charges  against  one  of  the  plaintiffs  alone.  It  is 
certain  that  the  agreement  between  the  parties,  which  the 
referees  have  embodied  in  their  report,  cannot  affect  the  pro- 
ceedings. LazeU  v.  H(mghton^  32  Vt.  579.  Bnt  the  plaintiffs 
cannot  claim  to  have  been  injured  by  this  attempt  to  give  addi- 
tional scope  to  the  reference,  for  the  agreement  did  not  purport 
to  enlarge  the  right  of  the  defendant,  and  in  so  far  as  the  indi- 
vidual claims  of  the  plaintiffs  may  have  been  allowed  under  its 
provisions,  the  balance  found  in  favor  of  the  defendant  was  re- 
duced. But  if  the  account  presented  by  the  defendant  was  not 
within  the  scope  of  the  rule,  no  judgment  can  be  rendered  on  the 
report. 

The  referees  found  for  the  defendant  to  recover  of  the 
plaintiffs  the  balance  reported  in  full  of  all  disputes  between 
the  plaintiffs  and  the  defendant,  but  made  no  report  of  the  facts 
upon  which  their  finding  was  based.  It  is  evident  that  they  at- 
tached the  accounts  to  their  supplemental  report  only  to  show 
that  the  matters  presented  for  their  consideration  exceeded  the 
jurisdictional  limit,  and  not  as  presenting  in  full  the  grounds  of 
their  decision.  We  think  the  mere  return  of  an  account  in  t'liis 
form,  under  these  circumstances,  should  not  be  held  to  control 
the  general  finding  of  the  referees.  It  was  not  impossible  for 
the  referees  to  properly  hold  all  the  plaintiffs  liable  upon  the  ac- 
count presented.  The  form  of  a  charge  is  not  conclusive  as  to 
the  person  to  whom  the  credit  is  given.  Scott  v.  Shipherd^  3 
Vt.  104 ;  Goodrich  v.  Drew^  10  Vt.  137.  As  the  record  stands, 
this  court  must  presume  that  the  referees  had  evidence  before 
them  which  in  their  judgment  established  a  joint  liability,  and 
cannot  presume  that  their  conclusion  was  the  result  of  any  mis- 
apprehension as  to  the  legal  effect  of  that  evidence.  It  is  well 
settled  that  the  proceedings  of  referees  will  be  presumed  to  be 
correct  until  the  contrary  is  made  to  appear.     Stevens  v.  Pear- 
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son  5  Vt.  503 ;  Learned  v.  Bellowa^  8  Vt.  79 ;  White  v.  Whitey 
21  Vt.  250 ;  Martin  v.  Wella,  43  Vt.  428  ;  Thompson  v.  War- 
ner, 62  Vt.  186. 

Jvdgraent  affirmed. 


MEERITT  F.  EUDD  v.  JAMES  H.  EOUNDS. 

DeclaraUons  of  the  wife  ifi  suit  for  alienation  of  her  ejections. 
Previous  cruel  treatment  by  husband.  Conduct  of  counsel 
reversible  error.     Rule  of  damages, 

1.  The  action  being  for  the  alienation  of  the  affections  of  the  plaintiff's 
wife  whereby  she  was  induced  to  and  did  abandon  the  plaintiff  and 
refuse  to  live  with  him,  the  defendant  may  show  what  the  wife  said 
when  leaving  her  husband^s  house,  and  while  on  her  way  to  the 
house  where  the  defendant  was  stopping  some  eight  miles  distant, 
and  to  the  defendant  upon  arriving  there,  when  he  advised  her  to 
return  to  her  husband,  for  all  this  is  a  pai-t  of  the  res  gestae, 

3.  He  may  also  show  that  the  wife  liad  become  embittered  towards  the 

plaintiff  before  this  in  consequence  of  his  cruel  treatment  of  her,  and 
had  Entered  a  complaint  against  him  for  an  assault  upon  her. 

8.  Also  that  the  wife's  mother  had  written  the  plaintiff  a  letter  accusing 
him  of  ill  treating  her  daughter,  that  the  plaintiff  made  no  reply  to 
this,  and  after  receiving  it  refused  to  speak  to  the  mother. 

4.  The  plaintiff  was  properly  permitted  to  testify  that  on  several  occasions 

he  invited  liis  wife  to  go  to  the  village  with  him,  and  that  she  re- 
fused and  afterwards  went  with  the  defendant. 

5.  The  defendant    proposed  to  ask  the  plaintiff  on  cross-examination,. 

"Didn't  you  tell  her,  your  wife,  that  you  were  using  oil  of  cubebs 
for  a  trouble  you  had,"  referring  to  the  claim  of  the  defendant  that 
the  plaintiff  had  contracted  a  bad  disorder  in  a  house  of  Ul  fame. 
Heldy  rightly  excluded  as  calling  for  immaterial  matter. 

6.  It  is  reversible  error  if  counsel,  after  a  letter  has  been  excluded,  per- 

sists, against  the  objection  and  exception  of  the  other  side,  in  offer- 
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ing  the  separate  parts  of  it  in  such  a  way  as  to  get  its  contents  before 
the  jury. 

7.     In  an  action  for  the  alienation  of  the  wife's  affections,  the  value  of  the 
wife's  services  is  not  the  true  rule  of  damages. 

Case  for  the  alienation  of  the  afiections  of  the  plaintiff's 
wife.  Plea,  the  general  issue.  Trial  by  jury  at  the  December 
term,  1891,  Tyler,  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiff.     The  defendant  excepts. 

The  evidence  of  the  plaintiff  tended  to  show  that  he  and  his 
wife  were  married  in  1873  and  had  lived  "  happily  enough  "  to- 
gather  previous  to  the  time  when  the  defendant  came  to  the 
plaintiff's  house  to  board,  in  August,  1889;  that  from  this  time 
on  his  wife  began  to  treat  him  with  coolness,  later  ceased  to  co- 
habit with  him,  and  finally  on  the  23d  of  June,  1890,  left  his 
house  altogether.  The  defendant  had  ceased  to  board  at  the 
plaintiff's  house  in  April,  1890,  and  in  June  of  that  year  was 
living  at  the  house  of  one  Mr.  Barney  in  Shaftsbury,  about  eight 
miles  distant  from  the  plaintiff's  house. 

The  testimony  of  the  defendent  tended  to  show  that  the 
plaintiff  was  a  very  intemperate  man  and  at  times  treated 
his  wife  with  great  cruelty ;  that  on  one  occasion  he  visited  a 
house  of  prostitution  in  Troy,  N.  Y.;  that  he  was  frequently 
away  late  at  night,  and  at  times  would  return  intoxicated  and 
beat  his  wife,  for  which  a  complaint  and  warrant  were  issued  ; 
that  she  had  on  two  or  more  occasions  left  the  plaintiff  on  ac- 
count of  his  cruel  treatment  of  her  before  the  defendant  became 
acquainted  with  her. 

On  cross-examination  of  the  plaintiff  the  defendant's  coun- 
sel asked  him  if  he  had  not  contracted  a  bad  disorder  while  visit- 
ing a  house  of  ill  fame,  which  the  plaintiff  denied.  The  plain- 
tiff was  then  asked  the  following  question :  "  Didn't  you  tell 
her,  your  wife,  that  you  were  using  oU  of  cubebs  for  a  trouble 
that  you  had  ?"  which  the  court  excluded  under  the  defendant's 
exception. 

28 
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The  plaintiff  was  permitted  to  testify,  subject  to  the  defend- 
ant's exception,  that  he  had  asked  his  wife  to  go  to  the  village 
with  him  on  different  occasions  when  she  refused  to  go  with 
him,  and  afterwards  went  with  the  defendant. 

It  appeared  that  on  the  23d  day  of  June,  1890,  the  plain- 
tiff's wife  left  her  home  and  went  to  .Mr.  Barney's ;  that  she 
then  bore  marks  of  violence  about  her  face  and  arms,  and  that 
the  defendant  advised  her  to  return  home.  The  defendant  offered 
to  show  that  on  that  day  she  expressed  to  him  fears  of  bodily 
injury  from  her  husband,  representing  that  the  bruises  she  then 
bore  had  been  inflicted  by  him  and  that  she  declined  to  follow 
his  advice.  This  testimony  was  excluded  under  the  exception  of 
tlie  defendant. 

The  defendant  introduced  one  Elijah  Rudd,  the  father  of 
the  plaintiff's  wife,  who  testified  that  on  the  23d  day  of  June  his 
daughter  came  to  his  house  from  the  plaintiff's  house,  a  distance 
of  about  one-half  mile ;  that  she  was  nervous  and  excited,  and 
that  her  face,  arms,  and  shoulder  were  discolored.  The  defend- 
ant offered  to  show  by  the  said  Elijah,  that  immediately  upon 
arriving  at  his  house,  his  daughter  charged  that  her  husband  had 
inflicted  the  bruises  upon  her  and  that  she  was  in  fear  of  further 
violence  and  dare  not  remain  at  the  plaintiff's  house.  The  de- 
fendant further  offered  to  show  that  a  short  time  before,  the 
plaintiff's  wife  had  entered  a  complaint  to  the  town  grand-juror 
against  the  plaintiff  for  an  assault  made  upon  her  by  him.  All 
this  evidence  was  excluded  under  the  exception  of  the  de- 
fendant. 

The  defendant  further  offered  to  prove  by  the  deposition  of 
Jane  Rudd,  the  mother  of  the  plaintiff's  wife,  that  her  daughter 
had  previously  to  June  28d,  1890,  repeatedly  come  to  her  with 
bruises  and  other  marks  of  violence  upon  her  person  and  com- 
plained that  thej;  had  been  inflicted  by  her  husband,  and  that 
this  was  previous  to  her  acquaintance  with  the  defendant ;  that 
her  daughter  had  stated  to   her  that   she   could   not  endure  this 
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treatment  much  longer.  Further,  that  the  deponent  had  written 
to  the  plaintifi  a  letter  sometime  in  the  year  1888,  complaining 
of  this  ill  treatment  to  which  the  plaintiff  had  made  no  reply ; 
and  that  after  receiving  the  letter  the  plaintiff  refused  to  speak 
to  her. 

The  plaintiff  testified  that  he  had  found  in  a  certain  bed  in 
his  house  a  letter  written  by  his  wife  and  addressed  to  the  de- 
fendant ;  but  there  was  no  evidence  tending  to  show  that  this 
letter  had  ever  been  seen  by  the  defendant  or  that  he  knew  any 
part  of  its  contents.  The  plaintiff's  counsel  offered  this  letter  in 
evidence,  but  the  court,  after  examining  it,  excluded  it.  The 
plaintiff's  counsel  afterwards  persisted  in  offering  certain  parts 
of  the  letter  in  evidence,  and  in  reference  to  what  took  place,  the 
exceptions  were  as  follows : 

"  The  plaintiff  was  permitted  to  prove  that  while  the  de- 
fendant was  boarding  in  his  house  the  defendant  was  known  and 
called  'Jim'  as  showing  who  was  meant  by  the  two  first  words 
of  the  letter,  '  Dear  Jim.'  After  the  letter  was  excluded  the 
plaintiff's  counsel,  under  objection  and  exception  by  the  defend- 
ant, which  exception  was  allowed  by  the  court,  holding  the  let- 
ter in  his  hand  in  the  presence  and  hearing  of  the  jury  said:  'I 
can  see  that  there  are  some  points  of  this  letter  that  might  not 
be  admissible  perhaps ;  but  I  now  offer  that  part  of  the  letter 
wliich  expresses  her  affection  for  the  person  to  whom  she  writes 
the  letter.' " 

By  the  Court : 

"  It  seems  to  me  that  the  exclusion  of  this  letter  would  ex- 
clude every  part  of  it." 

By  Mr.  Batchelder ; 

"  I  offer  this  to  show  the  wife's  feelings  for  the  person  to 
whom  this  letter  is  addressed  and  to  show  her  mental  condition  ; 
but  not  to  show  that  the  defendant  was  guilty  ;  but,  we  offer 
that  part  of  the  letter  which  shows  the  wife's  feelings  and  affec- 
tions. I  offer  to  show  that  the  person  to  whom  it  is  addressed 
of  that  name  was  the  name  by  wnich  this  defendant  while  board- 
ing and  while  in  the  family  of  this  plaintiff  was  addressed  by 
the  wife.  It  was  *  to  Jim,'  and  I  offer  to  show  that  she  used 
that  name  and  used  to  call  him  by  that  name.'* 
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By  Mr.  Martin : 

"  The  defendant  will  concede  that  the  letter  was  addressed 
to  the  defendant." 

By  Mr.  Batchelder : 

'*  I  want  the  further  concession — this  is  not  the  defendant's 
name — the  letter  uses  another  name — and  I  want  to  show  that 
the  wife  was  in  the  habit  of  calling  the  defendant  the  name  used 
in  this  letter  when  she  was  with  him  and  in  the  house  before  the 
family." 

By  the  Court : 

"  You  are  pi'obably  content  with  Mr.  Martin's  concession 
that  the  person  addressed  was  the  defendant." 

By  Mr.  Batchelder : 

" No,  lam  not  content  with  it  at  all,  only  so  far  as  it  goes." 

By  the  Court : 

"  Now  you  offer  to  show  that  this  was  the  name  by  which 
she  used  to  call  him." 

By  Mr.  Batchelder : 

"  I  had  rather  prove  it  by  the  witnesses  as  it  is  evidence 
anyway." 

By  Mr.  Martin : 

"It  is  conceded  that  the  defendant's  name  was  James 
Rounds  and  that  Mrs.  Rudd  was  in  the  habit  of  calling  him 
Jim." 

By  Mr.  Batchelder : 

"  Now  I  offer  to  prove  so  mu\;h  of  this  letter  as  shows  the 
state  of  her  affections  for  the  person  to  whom  it  was  addressed." 

Court  excludes  the  evidence. 

By  Mr.  Batchelder : 

"  Now  I  offer  this  letter  to  show  that  the  defendant  is  the 
person  to  whom  her  affections  were  attached  at  the  time  it  was 
written." 

Court  excludes  the  evidence. 

By  Mr.  Batchelder : 

"  Now  I  offer  that  part  of  it" — interrupted,  exceptions  by 

the  defendant  to  the  use  Mr.  Batchelder  is  making  of  this  letter 
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and  the  stating  of  the  contents  before  the  jury,  which  exception 

is  granted  by  the  Court. 

Mr.  Batchelder : 

"  In  the  first  place  I  want  the  date  of  this  letter  to  appear 
and  I  oflfer  to  show  that  the  letter  is  dated  June  23,  1890." 

By  the  Court : 

"  The  date  of  the  letter  is'  proper  to  appear." 

By  Mr.  Batchelder : 

"  Now  I  want  to  offer  again  and  especially  just  this  part  of 
the  letter  and  the  words  and  nave  them  appear  on  the  records  of 
the  reporter." 

Interrupted.     Objections  by  defendant. 

By  Mr.  Batchelder : 

"  I  want  to  offer  these  words  of  endearment  on  the  second 
page  which  I  propose  to  have  the  reporter  take  down." 

By  the  Court : 

"Mr.  Batchelder,  we  exclude  the  letter  in  whole  and  in  each 
and  every  part." 

By  Mr.  Batchelder : 

"  I  understand  this,  and  we  offer  each  and  every  sentence 
by  itself  that  is  excluded." 

To  each  and  every  offer  of  the  plaintiff's  counsel,  after  the 
first  exclusion  of  the  letter,  the  defendant's  counsel  seasonably 
objected  and  excepted  and  also  seasonably  objected  and  excepted 
to  the  statement  by  plaintiff's  counsel  in  the  presence  of  the  jury 
of  any  of  the  contents  or  substance  of  the  letter. 

The  Court  charged  the  jury  that  if  they  found  the  plaintiff 
was  entitled  to  recover,  the  measure  of  damages  would  be  the 
value  of  the  services  of  his  wife,  to  which  tlie  defendant  ex- 
cepted. 

C.  IT.  Darling,  for  the  defendant. 

The  plaintiff  should  not- have  been  permitted  to  testify  to 
conversations  between  himself  and  his  wife.  Greenl.  Ev.  ss. 
254,  334;  Phillips  Ev.  p.  81;  Best  Ev.  ss.  180,  586;  2  Kent 
Com.  178  ;  Sch.  Dom.  Rel.  s.  53;  Ratcliffv,  Yandervoort  etal, 
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9  N.  Y.  153 ;  State  v.  Phelps,  2  Tyler,  374 ;  Manchester  v. 
Manchester,  24  Vt.  649  ;  Smith  v.  Potter,  27  Vt.  304 ;  Cram  v. 
Cram,  33  Vt.  15  ;  Sargeant  v.  Seward ,  31  Vt.  509 ;  Carpenter 
V.  Moore  et  ux,  43  Vt.  391. 

The  defendant  should  have  been  permitted  to  show  the  rep- 
resentations and  declarations  made  by  the  wife  on  the  day  she 
left  the  plaintiffs  house.  These  were  a  part  of  the  res  gestae. 
Phillip  V.  Squire,  Peake  Nisi  Prius  82 ;  Barnes  v.  Allen,  1 
Keyes,  N.  Y.  390 ;  State  v.  Howard,  32  Vt.  380 ;  Nash  v. 
Boyle,  40  Vt.  96  ;  Danforth  v.  Streeter,  28  Vt.  490 ;  Hadley  v. 
Curtis,  8  N.  H.  40 ;%  Sissions  v.  LitUe,  9  N.  H.  271 ;  1  Phillip 
Ev.  p.  82 ;  2  Phillip  Ev.  p.  212;  Add.  Torts.,  D.  &  B.'s  Ed.,  p. 
1084-5 ;  Barnes  v.  Allen,  1  Keyes,  N.  Y.  390 ;  Hadley  v.  Hay- 
wood, 121  Mass.  236  ;  Dance  v.  McBridge,  43  Iowa  624 ;  Shai^ 
tuck  V.  Hammond,  46  Vt.  466. 

He  should  also  have  been  permitted  to  show  the  complaint 
made  by  the  wife  to  the  grand-juror  and  the  state  of  feeling  be- 
tween the  husband  and  wife  before  her  acquaintance  with  the  de- 
fendant and  from  time  to  time  afterwards  and  what  occasioned 
this  state  of  feeling.  Quinn  v.  Quinn,  16  Vt.  426;  Fenno  v. 
Weston,  31  Vt.  345-352. 

The  conduct  of  counsel  in  reference  to  the  letter  was  re- 
versible error.  Rea  v.  Harrington,  58  Vt.  181 ;  HaU  v.  Jones 
et  al,  55  Vt.  297 ;  State  v.  Meader,  54  Vt.  126  and  cases  there 
cited;  Cartwright  v.  State,  8  Tex.  App.  416;  People  v.  Dane^ 
(Mich.)  26  K  W.  Kep.  781. 

The  value  of  the  wife's  services  was  not  the  measure  of 
damages.  No.  240  Acts  of  1884  ;  No.  84  Acts  of  1888;  Wright 
et  ux  V.  Burroughs,  61  Vt.  390  and  62  Vt.  264;  Story  et  ux  v. 
Domey  et  ux,  62  Vt.  243. 

Sheldon  dk  Cushman,  and  Batchelder  &  Bates,  for  the 
plaintiff. 

The  declarations  of  the  wife  charging  the  plaintiff  with  per- 
sonal violence  at  the  time  she  left  his   house   were  inadmissible. 
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Warden  v.  Powers^  37  Vt.  619 ;  State  v.  Davidson,  30  Vt.  377; 
Downer  v.  Strafford,  47  Vt.  579;  State  v.  CarUton,  48  Vt. 
636. 

The  opinion  of  the  court  was  delivered  by 
ROSS,  Ch.  J.  This  is  an  action  brought  to  recover  dam- 
ages for  an  alienation  of  the  affections  of  the  plaintiff's  wife  and 
thereby  causing  her  to  leave  him.  The  wife's  state  of  mind  and 
regard  for  the  plaintiff  at  the  time  she  became  acquainted  with 
the  defendant,  and  during  the  time  of  that  acquaintance,  until 
she  left  the  plaintiff,  and  if  there  was  a  change  during  that 
period,  whether  caused  by  the  conduct  of  the  plaintiff,  or  the 
wrongful  conduct  of  the  defendant,  were  proper  subjects  of  in- 
quiry and  investigation.  The  condition  of  her  mind  in  regard 
to  her  husband,  and  what  caused  it  to  change  from  time  to  time, 
could  be  ascertained  by  her  acts  and  conduct  towards  the  plain- 
tiff and  defendant  respectively,  and  by  their  acts  and  conduct 
towards  her,  and  by  her  and  their  expression  of  their  respective 
mental  state  towards  and  for  each  other,  and  of  the  causes  there- 
for. The  nature  of  the  suit  and  what  was  involved  in  its  solu- 
tion, opened  a  broad  field  of  inquiry  and  investigation.  The 
wrongful  alienation  of  her  affection  by  the  defendant,  resulting 
in  her  leaving,  and  refusing  to  live  with  the  plaintiff,  as  his  wife, 
constitutes  the  gist  of  the  action.  Her  leaving  and  refusal  bore 
upon  whether  her  affections  had  been  alienated  from  some  cause, 
and  if  caused  by  the  wrongful  conduct  of  the  defendant,  upon 
the  amount  of  damages  recoverable.  What  she  said  concurrent 
with,  and  while  she  was  leaving  the  plaintiff's  house,  and  on  her 
way  to  the  house  where  the  defendant  was  stopping,  and  when 
she  had  reached  there,  and  her  refusal  at  the  request  of  the  de- 
fendant, to  return  to  her  husband,  characterizing  and  giving  the 
reason  for  her  leaving,  and  refusal  to  return,  were  a  part  of  the 
res  gestae  of  the  leaving  and  refusal  to  return,  and  admissible  in 
evidence.     State  v.  Howard,  32  Vt.  380 ;  Hadley  v.  Carter,  8  N. 
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H.  40.  The  latter  case  was  for  enticing  away  a  servant,  and 
quite  analogous,  in  principle.  Her  leaving  was  not  fully  accom- 
plished until  she  had  reached  the  house  where  the  defendant  was 
stopping,  and  refused,  on  his  advice,  to  return  to  the  plaintiff. 
What  she  gave  as  her  reason  for  leaving,  to  the  defendant,  to  her 
father  and  mother,  gave  character  to  the  act  she  was  then  per- 
forming, and  should  have  been  received  in  evidence.  These 
declarations  were  concurrent  with  and  a  part  of  the  act,  of  which 
the  defendant  complained.  They  were  made  before  this  suit 
was,  or  could  have  been,  in  contemplation.  As  announced  by 
Redlield,  J.  in  Danforth  v.  Streeier,  28  Vt.  490  :  "  The  jury 
were  to  judge  *  *  *  whether  the  declarations  were  made 
bona  fide^  or  were  a  mere  ruse  to  get  up  evidence  upon  his  own 
behalf,  or  for  some  other  intended  purpose."  We  observe  noth- 
ing in  that  part  of  the  mother's  deposition  excluded  which  we 
think  was  inadmissible.  The  defendant  had  the  right  to  show 
what  the  wife,  when  exhibiting  wounds  and  bruises  claimed  to 
have  been  inflicted  by  the  plaintiff,  said  of  their  effect  upon  her 
feelings  towards  the  plaintiff.  The  occasions  were  either  shortly 
before,  or  during  her  acquaintance  with  the  defendant.  Oilchrist 
V.  Bale,  8  Watts  355  (34  Am.  Dec.  469).  That  the  plaintiff 
made  no  reply  to  the  mother's  letter  accusing  him  of  personal 
abuse  of  his  wife  and  of  his  changed  manner  thereafter  towards 
the  mother,  were  circumstances  bearing  upon  the  truth  of  the 
accusation.  As  mother,  she  had  the  right  to  inquire  in  regard 
to  the  plaintiff's  treatment  of  her  daughter.  Naturally  he  would 
have  replied  and  denied  the  accusation,  if  false.  The  fact  that 
she  complained  of,  and  caused  the  plaintiff  to  be  prosecuted  just 
before  she  left  was  admissible  to  show  that  the  abuse  had  so  far 
weaned  her  affection  for  him  that  she  was  willing  to  subject  him 
to  prosecution.  There  was  no  error  in  excluding  the  inquiry  put 
to  the  plaintiff  on  cross-examination.  The  court  are  not  judges 
of  materia  medica.  As  put,  the  question  called  for  immaterial 
matter. 
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Whether  the  plaintiff  invited  his  wife  to  go  to  the  village 
with  him,  and  she  declined  and  afterwards  went  with  the  defend- 
ant, did  not  involve  a  matter  of  marital  confidence.  Such  invi- 
tations between  husband  and  wife,  usually,  are  given  and  de- 
clined publicly.  They  are  not  usually  secret,  but  ordinary,  open 
communications.  They  neither  require,  nor  are  inspired  by  mar- 
ital confidence.  We  cannot  presume  they  were  on  this  occasion. 
The  fact  that  the  wife  was  more  attentive  to  the  defendant,  than 
to  the  plaintiff,  also  that  the  plaintiff  protested  to  her  against  the 
defendant  being  with  her  so  much,  were  properly  admitted. 

We  have  not  been  furnished  with  a  copy  of  the  wife's  letter 
addressed,  but  not  sent,  to  the  defendant,  which  was  excluded  by 
the  court.  We  do  not  consider  whether  any  portion  of  it  was 
admissible.  The  question  of  the  admissibility  of  the  letter  or 
any  portion  of  it  is  not  properly  before  us.  The  persistent 
efforts  of  the  plaintiff's  counsel  to  place  the  contents  of  the  letter 
l>efore  the  jury  after  it  had  been  excluded  were  very  i^prehen- 
sible.  When  allowed,  as  it  was,  against  the  objection  and  excep- 
tion of  the  defendant,  on  the  case  as  made  up,  it  was  reversible 
error,  that  could  only  be  cured  by  showing  that  the  letter  was 
legally  admissible.  But  conceding  that  the  court  erroneously 
excluded  the  letter,  such  fact  furnishes  no  excuse  for  the  conduct 
of  the  plaintiff's  counsel.  His  conduct  may  have  been  occasioned 
by  indiscreet  zeal,  and  the  spur  of  the  occasion,  and  have  been 
regretted  as  soon  as  it  was  over.  Yet  counsel  should  never  per- 
mit their  zeal,  or  the  excitement  of  the  occasion  to  carry  them 
beyond  the  proprieties  of  practice. 

We  do  not  think  that  the  value  of  the  services  of  his  wife, 
was  the  true  measure  of  the  plaintiff's  damages.  He  was  legally 
entitled  to  her  service  and  marital  consdrt.  But  these  rights 
were  also  burdened  with  the  obligation  to  clothe,  support,  cherish 
and  care  for  her,  in  sickness,  as  well  as  in  health.  The  rule  given 
is  too  broad  and  unlimited. 

Judgment  reversed  and  cause  remanded. 
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MARGARET  A.  PARKER  v,  MERRITT  E.  BURGESS 

AND  JOHN  BURGESS. 

Demurrer.  Meaning  of  the  word  premises  in  pleading.  Alle- 
gation of  time  and  place  carried  forward.  Joint  action 
against  master  and  servant.  Certainty  to  a  com/nwn 
intent.  ' 

1.  Where  a  count  in  trespass  is  entitled   *'  In  a  plea  of  the  case,"  such  de- 

fect cannot  be  reached  by  demurrer. 

2.  The  word  *  'premises"  as  used  in  pleadings  refers  to  what  has  been 

already  set  forth,  and  the  phrase^by  means  of  the  premises"  is  equiv- 
alent to  by  means  of  what  has  been  previously  detailed. 

3.  An  allegation  that  the  plaintiff  was  obliged  to  lay  out  large  sums  in 

curing  herself  of  the  injuries  inflicted  by  the  defendants,  is  in  effect 
an  allegation  that  she  did  lay  out  said  sums. 

4.  Where  one  clause  contains  an  allegation  of  place  and  time,  that  allega- 

gation  will  be  treated  as  carried  into  a  second  clause  connected  with 
the  first  by  the  conjunction  and. 

5.  A  demurrer  only  reaches  those  parts  of  a  count  which  are  essential  to 

the  action,  and  wholly  immaterial  allegations  may  be  stricken  out. 

6.  When  language  taken  in  its  natural  sense  can  convey  no  other  meaning  * 

than  that  claimed  for  it  by  the  pleader,  it  is  certain  to  a  common 
intent f  and  that  is  sufficient  for  the  allegations  in  a  declaration. 

7.  Heldfthsit  the  second  count  alleged  in  a  manner  certain  to  a  common  in- 

tent that  the  injury  to  the  plaintiff  was  the  indirect  and  consequential 
result  of  the  negligence  of  both  of  the  defendants,  and  that  therefore 
the  action  was  properly  brought  against  the  two  jointly. 

Trespass  and  trespass  on  the  case.  Heard  at  the  December 
term,  1891,  Tyler,  J.,  presiding,  upon  the  defendants'  special 
demurrer  to  the  declaration.  The  demurrer  was  overruled  and 
the  defendants  excepted. 
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The  declaration  was  in  two  counts  and  was  as  follows : 

"In  a  plea  of  the  case ;  for  that  the  said  defendants,  Merritt 
E.  Bur^ss  and  John  Burgess  on  the  14th  day  of  January,  A.  D. 
1891,  with  force  and  arms,  to  wit:  a  sleigh  which  the  said  defend- 
ants were  then  and  there  driving  along  the  highway,  drove  witli 
great  force  and  violence  upon  and  against  a  certain  and  other 
vehicle,  to  wit :  a  certain  sleigh  of  her,  the  said  plaintiff  Marga- 
ret A.  Parker,  of  great  value,  to  wit :  of  the  value  of  twenty 
dollars,  and  in  which  said  sleigh,  she  the  said  plaintiff,  was  then 
riding  in  and  along  said  highway,  and  thereby  then  and  there 
greatly  broke  to  pieces,  damaged  and  spoiled  the  said  sleigh  of 
the  said  plaintiff. 

Ana  by  means  of  the  premises,  she  the  said  plaintiff,  was 
then  and  there  cast  and  thrown  with  great  force  and  violence 
from  and  out  of  said  sleigh,  to  and  upon  the  ice  and  ground, 
and  by  means  of  the  premises,  she  the  said  plaintiff  was  after- 
wards, to  wit :  on  the  14th  day  of  January,  A.  D.  1891,  forced 
and  obliged  to,  and  did  necessarily  lay  out  and  expend  a  large 
sum  of  money,  to  wit :  the  sum  of  five  dollars  in  and  about  the 
repairing  and  amending  the  damages  so  done  to  the  said  sleigh 
as  aforesaid  ;  and  also  by  means  of  the  premises  she  the  said 
plaintiff  then  and  there  dislocated  one  slioulder  and  became  and 
was  greatly  bruised,  hurt,  and  wounded,  and  sick,  sore,  lame,and 
disordered  in  and  about  her  limbs  and  arms  and  especially  about 
her  sides  and  back  and  abdomen,  and  so  remained  and  continued 
for  a  long  space  of  time,  to  wit :  for  the  space  of  three  months 
the  next  following  and  during  all  that  time  suffered  and  under- 
went great  pain,  and  was  hindered  and  prevented  from  perform- 
ing and  transacting  the  lawful  affairs  and  business  by  her  during 
that  time  to  be  done,  performed  and  transacted  (and  at  the  date 
of  the  purchase  of  this  writ  has  not  recovered  if  she  ever  does) 
and  was  also  thereby  forced  and  obliged  to  pay,  lav  out,  and  ex- 
pend, divers  sums  of  money,  to  wit :  the  sum  of  one  hundred 
dollars  in  and  about  endeavoring  to  be  cured  of  the  sickness, 
soreness,  lameness,  disorder  and  injuries  aforesaid,  occasioned  as 
aforesaid,  to  wit :  at  Bennington,  aforesaid,  and  other  wrongs 
and  enormities  to  the  said  plaintiff,  the  said  defendants  then  and 
there  did  against  the  pe^ce  and  to  the  damage  of  the  plaintiff,  as 
she  says  one  thousand  dollars,  for  the  recovery  of  which  with 
just  costs  this  suit  is  brought. 

And  also  in  a  further  plea  of  the  case  for  the  same  cause  of 
action ;  for  that  whereas  the  plaintiff  Margaret  A.  Parker,  on  the 
14th  day  of  January,  A.  D.  1891,  at  Bennington   in  the  county 
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of  Bennington  aforesaid  owned  and  was  possessed  of  a  certain 
vehicle,  to  wit :  a  sleigh  of  the  value  of  twenty  dollars  and  of  a 
certain  horse,  which  was  then  and  there  harnessed  to  said  sleigh; 
and  that  plaintiff  was  then  and  there  sitting  and  riding  in 
said  sleigh,  so  harnessed,  in  a  certain  public  highway  in  the  vil- 
lage of  Bennington  in  the  town  of  Bennington,  there  called  Main 
Street. 

And  whereas,  there  on  the  same  day  the  said  defendant 
Merritt  E.  Burgess  owned  and  possessed  a  certain  vehicle  to  wit: 
a  sleigh  and  also  a  horse  driving  the  same  through  and  along  said 
street. 

And  the  said  defendant  John  Burgess  was  then  and  there 
the  minor  son  and  servant  of  the  said  defendant  Merritt  E.  Bur- 
gess and  then  and  there  had  the  care,  government  and  manage- 
ment of  the  said  vehicle  or  sleigh  and  horse  of  tlie  said  Merritt 
E.  Burgess  and  was  then  and  there  acting  about  the  business,  in 
the  employment  and  under  the  direction  of  the  said  Merritt 
E.  Burgess. 

Yet  the  said  defendants  Merritt  E.  Burgess  and  John  Bur- 
gess not  minding  nor  regarding  their  duty  in  this  behalf,  then  and 
there  so  negligently  and  unskiiif ully  managed  and  behaved  them- 
selves in  this  behalf,  and  so  ignorantly,  carelessly  and  negligentlv 
drove  and  managed,  guided  and  governed  said  vehicle  or  sleigh 
and  horse,  and  by  furiously  driving  said  vehicle  or  sleigh  and 
horse,  that  the  said  vehicle  or  sleigh  of  the  said  Merritt  E. 
Burgess  for  want  of  good  and  sufficient  care  and  manage- 
ment thereof  and  the  horse  then  and  there  drivring  the  same 
as  aforesaid,  and  by  furious  driving,  then  and  there  struck 
against  the  said  sleigh  of  the  plaintiff  with  such  force 
and  violence,  that  the  said  sleigh  of  the  plaintiff,  wherein  she 
was  then  sitting  and  riding  as  aforesaid,  was  thereby  overset, 
broken  to  pieces  and  greatly  damaged,  and  the  plaintiff  thrown 
with  great  force  and  violence  from  and  out  of  her  said  sleigh 
upon  and  against  the  ice  and  ground,  so  that  thereby  her  left 
shoulder  was  dislocated,  and  thereby  her  limbs,  arms  and  partic- 
ularly her  sides,  back  and  abdomen  greatly  lamed,  bruised,  in- 
iured,  made  sore  and  lacerated  and  her\  life  endangered.  And 
by  means  of  the  premises  the  plaintiff  became  sick,  sore,  lame, 
weak  and  disabled  and  confined  to  her  bed  and  unable  to  put  on 
and  take  off  her  clothes,  and  so  remained  for  a  long  space  of 
time,  to  wit :  for  the  space  of  three  months  then  next  following 
and  during  all  that  time  suffered  and  underwent  great  pain  and 
was  hindered  and  prevented  from  performing  and  transacting 
her  lawful  affairs  and  business,  by  her  during   that  time   to  be 
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done,  performed  and  transacted  and  her  health  and  comfort  and 
enjoyment  of  life  was  permanently  injured,  and  was  also  thereby 
forced  and  obliged  to  pay,  lay  out  and  expend  divers  large  sums 
of  money,  to  wit:  the  sum  of  one  hundred  dollars  for  medical 
attendance  and  in  assistance  to  take  care  of  herself  and  in  and 
about  endeavoring  to  be  cured  of  the  sickness,  dislocation,  sore- 
ness, lameness,  disorders  and  injuries  aforesaid,  occasioned  as 
aforesaid,  to  wit :  at  Bennington  aforesaid." 

The  points  raised  by  the  demurrer  are  stated  in  the  opinion. 

Sheldon  dk  Cushraan^  for  the  defendants. 

The  title  of  the  first  count  is  defective.  1  Chit.  PI.  283, 
284. 

The  first  count  has  not  the  requisite  degree  of  certainty.  1 
Chit.  PI.  257,  259 ;  Dovaston  v.  Payne^  Sm.  Ld.  Cas.  201 ; 
1  Chit.  PI.  233,  261. 

The  second  count  is  in  effect  a  declaration  in  case  against 
Merritt  Burgess  and  in  trespass  against  John  Burgess.  Day  V. 
EdwardSy  5  T.  R.  648  ;  Savignac  v.  Roonie^  6  T.  R.  126 ;  Wes- 
Urn  v.  Woodcock,  7  Dowl.  863  ;  5  M.  &  W.  768,  S.  C;  Scott  v. 
Shepard,  Smith's  Lead.  Cas.,  6th  Am.  Ed.,  693. 

G,  H.  Darling,  for  the  plaintiff. 

An  error  in  the  title  of  a  count  is  not  demurrable.  1  Chit. 
PL,  2  Ed.,  p.  662;  Id.  264. 

The  allegations  in  the  first  count  are  properly  laid.  Royce 
V.  Moloney,  58  Vt.  437 ;  FoUom  v.  Underhill,  36  Vt.  580 ; 
Grimes  v.  Gates,  et  ux,  47  Vt.  594 ;  UnderhiU  v.  WeUon,  32 
Vt.  40 ;  Hutchinson  v.  Granger,  13  Vt.  386 ;  Lindsey  v.  Dan- 
viae,  46  Vt  144-150. 

The  opinion  of  the  court  was  delivered  by 
ROSS,  Ch.  J.  I.  The  first  count  of  the  declaration  is  a 
count  in  trespass.  It  is  entitled  "a  plea  of  the  case."  This  de- 
fect is  not  reached  by  a  demurrer.  1  Chit.  PI.  pp.  264,  283, 
663.  It  may  be  the  ground  of  a  motion  to  set  aside  the  declara- 
tion for  irregularity. 
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II.  The  defendants  contend  that  the  clause  in  this  count, 
"  by  means  of  the  premises,  she  the  said  plaintiff  then  and  there 
dislocated  one  shoulder"  is  demurrable,  as  charging  an  injury 
done  by  the  plaintiff,  and  not  by  the  defendants,  and  for  vague- 
ness, and  indefiniteness,  and  meaninglessness,  without  the  aid  of 
an  inference  not  expressed.  It  is  true  the  allegations  in  a 
plea  are  to  be  taken  most  strongly  againfet  the  pleader.  Yet 
they  are  to  be  taken  as  a  whole  and  fairly.  The  contention 
in  respect  to  by  whom  the  injury  was  occasioned,  would 
be  well  taken,  if  it  had  not  omitted  the  qualifying  phrase 
"  by  means  of  the  premises."  Premises  are  what  has  already 
been  stated  and-  set  forth  in  the  count.  Looking  back  to 
the  premises,  it  is  manifest  that  she  dislocated  one  shoulder 
through  the  defendants'  wrongfully  driving  their  sleigh  against 
the  sleigh  of  the  plaintiff,  and  thereby  throwing  her,  with  great 
force  and  violence  upon  the  ice  and  ground.  The  whole  clause 
fairly  charges  the  dislocation  upon  the  fault  of  the  defendants. 
When  the  pleader  says  "  by  means  of  the  premises,"  or  fault  of 
the  defendants  already  set  forth,  "  she  dislocated  one  shoulder," 
he  gives  the  defendants  fairly  to  understand  that  he  means  one 
of  the  plaintiff's  shoulders.  It  is  altogether  too  fanciful  and 
speculative  to  claim  the  pleader  may  mean  the  shoulder  of  her 
horse,  or  the  shoulder  of  her  sleigh. 

III.  The  demurrants  fartlier  contend  that  the  clause  "  and 
was  also  thereby  forced  and  obliged  to  pay,  lay  out  and  expend 
divers  sums  of  mouev,  to  wit :  the  sum  of  one  hundred  dollars 
in  and  about  endeavoring  to  be  cured  of  the  sickness,  soreness, 
lameness,  disorder  and  injuries  aforesaid,  occasioned  as  afore- 
said," is  insufficient,  because  it  lacks  an  allegation  of  time,  which 
is  necessary  in  every  traversable  allegatipn.  But  the  conjunc- 
tion **  and,"  connecting  this  sentence  closely  to  the  next  preced- 
ing sentence,  in  which  there  is  a  proper  allegation  of  time  and 
place,  brings  that  allegation  into  this  clause,  as  a  part  of  it. 
Boyce  v.  Moloney,  58  Vt.  437.     He  further  contends,  that  there 
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is  no  allegation  that  the  plaintiff  did  pay  out  and  expend  the 
sum  named.  We  think  the  allegation,  that  she  was  ^'forced  and 
obliged  to  pay,  lay  out  and  expend^'*  etc.,  is  equivalent  to  alleg- 
ing that  she  did  pay,  lay  out  and  expend.  It  was  the  legal  duty 
of  the  plaintiff  carefully  to  heal  and  cure  the  injuries  wrongfully 
inflicted  upon  her  by  the  defendants.  The  damages  set  forth  in 
this  clause  of  the  count  are  the  common  and  ordinary  conse- 
quences of  the  injury  complained  of,  recoverable  without  being 
specially  alleged.  Hutchinson  v.  Oranger,  13  Vt.  386.  A  good 
cause  of  action  for  the  recovery  of  these  damages  would  be  con- 
tained in  this  count  of  the  declaration,  if  this  clause  were  treated 
as  surplusage.  Wholly  immaterial  allegations  may  be  ordered 
stricken  out,  but  are  not  demurrable.  A  demurrer  properly 
reaches  the  substance  only,  or  what  is  essential  to  the  action.  2 
Chit.  PI.  661. 

These  are  all  the  defects  in  the  first  count  now  relied  upon 
under  the  special  demurrer. 

IV.  The  second  count  is  denominated  a  count  in  case  for 
the  same  cause  of  action.  Trespass  and  case  may  be  joined. 
This  is  authorized  by  statute  R.  L.  912.  This  count  declares 
that  the  plaintiff  on  the  occasion  owned  a  sleigh  and  horse,  and 
was  riding  in  the  sleigh  drawn  by  the  horse,  on  a  public  high- 
way ;  that  the  defendant,  Merritt  E.,  owned  also  a  horse  and 
sleigh  which  were  being  driven  along  the  same  highway  by  the 
defendant,  John  Burgess,  a  son  and  servant,  acting  in  the  busi- 
ness, employment  and  under  the  direction  of  defendant,  Mer- 
ritt E.,  and  that  the  defendants,  not  minding  their  duty,  so  neg- 
ligently, and  unskillfuUy  managed  and  behaved  themselves,  so 
ignorantly,  carelessly  and  negligently  drove,  managed,  guided 
and  governed,  the  sleigh  of  Merritt  E.,  that,  for  want  of  good 
and  sufficient  care  and  management,  and  by  furious  driving,  it 
struck  against  the  sleigh  of  the  plaintiff  and  caused  the  damages 
complained  of.  This  is  the  substance  of  what  is  set  forth  in  the 
second  count.     We  thinx  this  is  a  count  in  case  for  the  negligent 
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act  of  the  defendant  John,  for  whose  act  the  defendant  Merritt 
E.  by  relation, — whether  he  was  in  the  sleigh  with  his  son  at 
the  time  of  the  accident  or  not, — was  also  responsible.  If  the 
accident  and  injury  were  the  indirect  or  consequential  result  of 
the  negligent  act  of  defendant  John,  then  the  action  may  be 
maintained  against  both  defendants,  but  if  the  direct  and  imme- 
diate result  of  his  negligent  act,  the  action  in  this  form  may  be 
maintainable  against  Merritt  E.  only.  That  will  depend  upon 
the  proof.  The  count  declares  for  the  indirect  and  consequential 
result  of  the  negligent  act  of  both.  It  does  not  declare  for  the 
direct  and  immediate  result  of  the  negligent  act  of  John,  and 
also  for  the  indirect  and  consequential  act  of  Merritt  E.  It  is 
not  double  as  contended  by  demurrants.  Taken  as  a  whole  the 
count  is  certain  to  a  common  intent.  We  think  the  language 
used,  taken  in  its  natural  sense,  imports  the  meaning  we  have 
indicated,  and  any  other  meaning  must  be  made  out  by  argu- 
ment or  inference.  When  this  is  the  case,  the  natural  sense 
shall  prevail  and  the  count,  in  this  kind  of  action,  will  be  held 
sufficient.  1  Chitty  PI.  s.  233.  The  demurants'  other  objec- 
tions to  this  count  are,  either  the  same,  objections  already  con- 
sidered put  in  another  form  of  phraseology,  or  such  as  have  been 
considered,  in  regard  to  the  first  count. 

Judgment  affirmed  and  caiose  remanded. 
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DTEK  P.  SISSON  v.  DAVID  S.  NILES. 

Limitation  of  actiofis.    Absence  from  the  State. 

1.  Questions  as  to  the  limitation  of  actions  are  determined  by  the  law  of 

forum. 

2.  The  provision  of  R.  L.  s.  970  that  absence  of  the  defendant  from  the 

State  may  interrupt  the  running  of  the  statute,  applies  only  to  absence 
from  the  State  of  Vermont. 

Assumpsit  for  goods  sold  and  delivered.  Pleas,  the  general 
issue  and  statute  of  limitations.  Heard  upon  defendant's  demur- 
rer to  the  plaintiff's  replication  to  the  second  plea,  at  the  Decem- 
ber term,  1891,  Tyler,  J.,  presiding.  Demurrer  sustained  and 
judgment  for  the  defendant.     The  plaintiff  excepts. 

The  plaintiff's  replication  alleged  that  the  plaintiff  had 
always  resided  in  the  State  of  New  York,  that  the  debt  was  con- 
tracted in  that  State,  that  the  defendant  had  been  continuously 
absent  from  and  had  no  attachable  property  there. 

J.  0.  Baker  J  for  the  plaintiff. 

Batchelder  cfe  Barher^  for  the  defendant. 

The  statute  of  limitations  goes  to  the  remedy  merely  and  is 
determined  by  the  law  of  the  place  where  the  suit  is  brought. 
Story  Conf .  Laws,  794 ;  Graves  v.  Weeks,  19  Vt.  178. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  The  plaintiff  sues  in  this  State  upon  a  cause 
of  action  which  accrued  in  the  State  of  New  York.  The  plain- 
tiff was,  at  the  time  the  cause  of  action  accrued,  and  ever  since 
has  been,  a  resident  of  New  York,  and  the  defendant  has  not  at 
any  time  since  the  cause  of  action  accrued  resided  in  that  State, 
or   had  known  property  therein.     The  plaintiff  relies  upon  these 

facts  to  avoid  the  defendant's  plea  of  the  statute  of  limitations. 

i9 
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Provisions  of  limitation  pertain  to  the  remedy,  and  ques- 
tions of  limitation  are  to  be  determined  by  the  law  of  the  juris- 
diction where  suit  is  brought.  The  modifying  provision  of  our 
statute  upon  which  the  plaintiff  relies,  found  in  R.  L.  970,  does 
not  cover  the  case  presented.  The  clause  in  question  must  be 
read  as  applying  to  an  absence  from,  and  a  want  of  property 
within,  this  State,  and  not  to  an  absence  from,  and  want  of  prop- 
erty within,  the  State  where  the  cause  of  action  accrued,  if  it  ac- 
crued in  another  State.  The  allegations  of  the  rej)lication  might 
avail  the  plaintiff  if  the  suit  were  in  New  York,  but  they  are  not  a 
sufficient  answer  here. 

Judgment  in  chief  reversed  pro  Jbrma  with  costs  to  defend- 
anty  judgment  sicstaining  demurrer  affirmed,  and  cause  re- 
ma/nded. 


CAROLINE  WILCOX  t?.  ISAAC  S.  MOON. 

Libel.    Sending  sealed  letter  not  publication.      Husband  and 

wife. 

1.  The  sending  of  a  libellous  communication  by  mail  in  a  sealed  envelope 

addressed  to  the  person  libelled,  is  not,  without  some  additional  fact, 
a  publication  of  the  libel,  although  the  person  addressed  is  a  married 
woman. 

2.  A  husband  has  no  legal  right  to  open  the  letters  of  his  wife  without  hear 

consent ;  and  if  she  voluntarily  shows  him  the  libel  that  is  her  pub- 
lication. 

3.  ^er6,  how  it  might  be  if  the  husband  was  in  the  habit  of  opening  bis 

wife's  correspondence,  and  this  was  known  to  the  sender. 

Action  for  libel.  Plea^  the  general  issue.  Trial  by  jury  at 
the  December  tenn,  1891,  Tyler,  J.,  presiding. 

The  plaintiff  offered  to  show  that  the  libel  was  brought  by 
the  husband  from  the  post-office  in  a  sealed   envelope  addressed 
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to  the  wife,  and  was  handed  by  him  to  his  wife  unopened ;  that 
she  broke  the  seal,  and  that  they  read  it  together,  standing  side 
by  side.  To  this  evidence  the  defendant  objected  for  that  it  did 
not  show  a  publication.  The  conrt  ruled  that  it  did,  to  which 
the  defendant  excepted.  Thereupon  the  court  withdrew  the  case 
from  the  jury  and  passed  the  exception  to  the  Supreme  Court 
before  final  judgment. 

c/.  C,  Baker^  for  tlie  defendant. 

There  was  no  publication.  Wilcox  and  mfe  v.  Moon^  63 
Tt.  481 ;  Cool.  Torts,  193  ;  l  Add.  Torts,  980 ;  Town.  Slan.,  s. 
95 ;  Odgers  Slan.,  s.  150  ;  Lyle  v.  Clason^  1  Cains,  581 ;  SparU 
V.  Paundatone^  87  Ind.  522 ;  Mcintosh  v.  Maiherl/y^  9  B.  Mon. 
119  ;  BrodeHck  v.  JameSy  3  Daly  481 ;  Desmond  v.  Brown^  33 
Iowa  13;  SheffiUY.  Van  Duzen^  13  Gray  304;  Hastings  v. 
Stetson^  126  Mass.  329 ;  2  Greenl.  Ev.  s.  414  ;  PhiUips  v.  Jan- 
senj  2  £sp.  624. 

Waterman,  Martin  Jb  Hitt,  for  the  plaintiff. 

When  the  defendant  sent  this  libel  into  the  world  beyond 
his  control  by  depositing  it  in  the  mail,  he  was  guilty  of  a  pub- 
lication. King  v.  Burdett,  6  E.  C.  L.  375 ;  Rex  v.  Broderickj 
14  Irish  Law  Rep.  453 ;  Town  SI.  and  Lib.  s.  101 ;  Folk.  St. 
SI.  8.  252  and  note  to  s.  535  ;  also  s.  528 ;  MiUer  v.  Johnson^ 
76  111.  58. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  When  this  case  was  before  the  court  at  the 
February  term,  1891,  Munson,  J.,  in  the  opinion  said,  "It  is  true 
that  a  communication  to  the  plaintiff  wife  by  a  letter  so  trans- 
mitted as  not  to  be  seen  by  others  would  not  be  such  a  publica- 
tion as  would  sustain  an  action."  63  Vt.  481.  To  entitle  the 
plaintifi  to  recover,  publication  to  some  third  party  must  be 
shown,  and  so,  sending  a  libellous  letter  to  the  plaintiff,  who  re- 
ceived it  unopened  is  no  evidence  of  publication.  The  gist  of  the 
action  is  the  injury  to  the  plaintiff's  reputation,   which   consists 
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in  the  good  opinion  of  her  fellow  citizens.  If  third  persons  have 
no  knowledge  of  the  libel,  she  has  sustained  no  injury  to  her  rep- 
utation. If  the  defendant  did  not  publish  the  libel  to  third  par- 
ties, he  has  committed  no  wrong  for  which  he  is  liable  in  a  civil 
action.  The  defendant  is  not  liable  for  a  publication  by  the 
plaintiff,  for  it  is  not  the  defendant's  act.  As  stated,  if  a 
man  write  a  libellous  letter  and  deliver  it  to  the  party 
himself,  it  is  no  publication ;  sending  a  sealed  letter,  if 
notliing  more  is  shown,  is  the  same  as  a  delivery  to  the  party. 
Sending  an  unsealed  letter  by  a  messenger  who  reads  it,  is  evi- 
dence of  a  publication.  Sending  one  to  a  party  who  cannot  read, 
and  this  is  known  to  the  sender,  and  the  party  to  whom  it  is  sent, 
from  necessity  procures  another  to  read  it,  is  likewise  evidence  of 
a  publication,  so  is  sending  such  a  letter  to  one  whose  clerk  is  in 
the  habit  of  opening  and  reading  his  letters,  and  this  habit  is 
known  to  the  sender,  and  whose  clerk  does  in  fact  open  and  read 
it.  These  exceptions  to  the  general  rule  seem  to  be  based  upon 
the  principle  that  the  letter  is  sent  with  the  intent,  on  the  part  of 
the  sender,  that  without  any  act  of  the  person  to  whom  it  is  sent, 
or  from  his  necessity,  if  an  illiterate  person,  it  must  or  may  be 
read  by  a  third  person.  The  letter  in  question  was  sealed,  sent 
by  the  post,  and  received  by  the  plaintiff  unopened.  Showing 
it  by  the  plaintiff  to  her  husband,  was  her  own  act,  not  that  of 
the  defendant.  There  was  no  testimony  in  the  case  tending  to 
show  knowledge  in  the  defendant,  that  plaintiff's  husband  was 
ever  in  the  habit  of  opening  and  reading  the  plaintiff's  corres- 
pondence. In  respect  of  the  publication  of  a  libel,  husband  and 
wife  are  distinct  persons,  and  so  a  publication  to  a  wife,  sustains 
an  action  in  favor  of  the  husband.  See  61  Vt.  484.  The  hus- 
band in  this  case  had  no  legal  right  to  the  letter  addressed  to  the 
plaintiff.  In  these  modern  days  when  the  tendency  is  to  regard 
husband  and  wife  as  distinct  persons,  we  are  not  inclined  to  re- 
turn to  the  ancient  legal  fiction  regarding  them  as  one.  If  the 
twain  were  one,  then,  when  the  husband  read  the  letter,  no  third 
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person  saw  it,  only  the  plaintiff  herself  read  it.  A  libel  sent  to 
the  wife,  and  shown  by  her  to  her  husband  is  a  publication  by 
the  wife,  not  by  the  sender.  There  was  nothing  in  the  testimony 
tending  to  show  a  publication  by  the  defendant,  nor  that  he  in- 
tended the  letter  should,  or  might,  be  read  by  anyone  before  it 
reached  the  plaintiff's  hands,  or  by  a  third  person  from  necessity 
afterwards.  The  ruling  that  the  facts  stated  would  constitute  a 
publication  was  erroneous,  and  the 
Cause  is  remanded. 


POLLY  ANN  NILES  v.  HENRY  D.  HALL. 
Liability  of  wife^  8  property  for  husban^d'^a  debts,    . 

1.  How  far  the  wife's  property,  or  its  income,  shall  be  subject  to  the  pay- 

ment of  the  husband's  debts,  is  a  matter  of  legislative  control  as  a 
part  of  the  marriage  relation. 

2.  The  fact  that  the  income  of  the  wife's  real  estate  is,  at  a  particular 

period,  liable  for  certain  debts  of  the  husband  in  virtue  of  legislative 
enactment,  does  not  give  a  creditor,  whose  debt  accrued  during  that 
period,  any  prospective  interest  in  the  future  income  of  such  sale. 

3.  Between  1878  and  1883  the  products  of  the  wife's  real  estate  were  by 

statute  made  liable  for  the  husband's  debts  contracted  for  family 
necesHaries.  By  the  act  of  1884  that  liability  was  removed.  Held, 
that  a  debt  for  necessaries  contracted  previous  to  1884  could  not  be 
enforced  against  the  income  of  the  wife's  real  estate  after  the  passage 
of  the  act  of  that  year. 

Replevin  for  a  quantity  of  hay,  corn  and  oats.  Plea,  the 
general  issue.  Trial  by  court  at  the  December  term,  1890,  Taft, 
J.,  presiding.  Judgment  for  the  plaintiff.  The  defendant  ex- 
cepts.    The  opinion  states  the  case. 

WcUerman,  Martin  <Sc  Hitt^  for  the  defendant. 
The  act  of  1884  should  not  be  given  a  retrospective  effect. 
Potter's  Dwarris,  74,  162;  Hine  v.  Pomeroy^  39  Vt.  211;  Starhs- 
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boro  V.  Hinesburg^  13  Vt.   215 ;    Harris  v.  TownsJiendy  56  Vt. 
716  ;  1  Kent  Com.  455. 

So  far  as  it  concerned  past  debts  it  was  unconstitutional. 
State  ex  rd.  Ranger  v.  New  Orleam,s^  102  IT.  S.  203 ;  Edwards 
V.  Kearzey^  96  U.  S.  595 ;  1  Bac.  A.  tit.  Actions,  B  ;  Walher 
V.  Whitehead^  83  U.  S.  314 ;  Von  Hoffrnam,  v.  Quincy^  4  Wall. 
548 ;  McCroGken  v.  Hayward^  2  How.  608  ;  Green  v.  Biddle^  8 
Wheat.  1 ;  Bronson  v.  Kimie^  1  How.  311 ;  Bh.  v.  Sharp^  6 
How.  301 ;  Qunn  v.  Barry,  82  U.  S.  610 ;  Morse  v.  Govld,  11 
N.  Y.  R.  281 ;  Rive  v.  Alter,  5  Denio   119. 

Batchelder  (&  Barber,  for  the  plaintiff. 

Save  for  the  statute  the  creditors  of  a  husband  never  had 
any  interest  in  the  property  of  his  wife.  Richardson,  Admr,  v. 
Estate  of  Merrill  et  al,  32  Vt.  27 ;  Richardson  v.  Waite,  29 
Yt.  536 ;  Porter  et  al  v.  Bank  of  Rutland  et  al,  19  Vt.  412  ; 
Bruce  and  wife  X ,  Thompson,  26  Yt.  741 ;  Cardell  y.  Ryder, 
35  Yt.  47  ;  Child  v.  Pearl,  43  Yt.  224 ;  Dale  v.  Robinson,  51 
Yt.  30  and  31 ;  Hubbard  v.  Bugbee,  58  Yt.  178. 

The  act  of  1884  is  constitutional.  Cool.  Con.  Lim.,  p.  443; 
Somers  v.  Johnson,  4  Yt.  280;  Richardson,  Admr,  v.  Cook  et 
al,  37  Yt.  600 ;  Watson  v.  N.  T.  C.  Rd,  Co.,  47  N.  Y.  167 ; 
Va7i  Rensselaer  v.  Snyder,  13  N.  Y.  299  ;  Conkey  v.  Hart,  14 
N.  Y.  30 ;  Van  Rensselaer  v.  Hays,  19  N.  Y.  68 ;  Van  Ren- 
sselaer V.  BaU,  19  N.  Y.  100 ;  Garrett  v.  Cheshire,  60  N.  C. 
396 ;  S.  C.  12  Am.  Rep.  647  ;  Bell  v.  RoberU,  13  Yt.  585 ;  Ed- 
wards v.  Kearzy,  96  U.  S.  595. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  The  property  replevied  consists  of  hay  and 
grain  which  were  grown  on  the  plaintiff's  farm  in  the  year  1889, 
and  which  were  obtained  by  the  defendant  through  an  execution 
sale  had  in  satisfaction  of  a  judgment  recovered  by  him  against 
the  plaintiff's  husband  in  1887  ;  the  judgment  being  for  neces- 
saries furnished  the  family  between  the  years  1878  and  1883. 
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During  the  time  the  defendant's  account  was  accruing,  the  an- 
nual products  of  the  wife's  real  estate  could  be  levied  upon  in 
satisfaction  of  debts  contracted  by  the  husband  for  family  neces- 
saries ;  and  the  defendant  insists  that  the  clause  of  s.  2,  No.  140, 
Acts  of  1884,  which  provides  that  such  products  shall  not  be  lia- 
ble for  the  husband's  debts,  so  far  as  any  application  to  pre- 
existing demands  may  be  claimed  for  it,  is  unconstitutional  and 
void. 

The  determination  of  this  case  does  not  necessitate  an  ex- 
amination of  the  numerous  decisions  concerning  the  constitu- 
tionality of  statutes  by  which  the  valuation  limit  of  exempted 
property  is  increased  or  another  class  of  property  added  to  a  list 
previously  exempted.  The  case  is  not  governed  by  these  de- 
cisions, but  by  the  doctrines  which  pertain  to  the  marriage  rela- 
tion, and  to  the  power  of  the  Legislature  to  regulate  and  control 
that  relation.  The  property  which  the  defendant  seeks  to  hold 
on  his  execution  against  the  husband  is  the  product  of  the  wife's 
land,  grown  after  the  passage  of  the  act  by  which  such  products 
were  relieved  from  any  liability  for  the  husband's  debts.  The 
defendant  claims  this  right  by  virtue  of  a  prior  statute,  which 
regulated  the  disposal  of  these  annual  products  in  a  different 
manner.  Statutes  of  this  class  rest  upon  the  right  of  the  State 
to  regulate  the  marriage  relation,  and  are  liable  to  be  altered 
whenever  the  good  of  that  relation  is  thought  to  require  it.  It 
would  seriously  abridge  this  beneficent  control  of  the  State,  to 
hold  that  a  creditor  of  the  husband  has  an  interest  in  the  pro- 
spective products  of  the  wife's  realty  which  cannot  be  taken 
away  by  legislation.  Such  a  holding  is  not  required  by  the  pro- 
visions of  the  federal  constitution.  Neither  the  husband  nor  the 
husband's  creditor  has  any  right  to  the  future  products  of  the 
wife's  real  estate  that  is  not  subject  to  legislative  control. 
Baker's  Executors  v,  Kilgore,  145  U.  S.  487. 

Judgment  affia*nted. 
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Court  may  commit  witness  for  refusing  to  answer »     Authority 
issuing  not  liable  for  abuse  of  lawful  process.     Pleading, 

1.    Defects  in  matters  of  form*  cannot  be  reached  by  general  demmrer. 

3.  The  judge  of  the  Bennington  Municipal  Court  may  imprison  for  con- 

tempt a  witness  who  refuses  to  answer  a  question  properly  put  to  him 
in  a  proceeding  of  which  that  court  has  jurisdiction. 

8.    A  judicial  officer,  acting  within  his  jurisdiction  and  in  a  judicial  capac- 
ity, is  not  liable  in  a  private  action  for  his  judicial  acts. 

4.  Where  a  plea  in  bar  to  the  declaration  alleges  that  the  defendant  '*  did 

no  other  act  or  thing  "  in  the  premises  except  to  order  the  arrest  and 
imprisonment  of  the  plaintiff  for  contempt,  which  it  justifies,  this 
will  be  a  complete  answer  to  the  declaration,  for  if  the  declaration 
alleges  other  trespasses  than  the  arrest  and  imprisonment,  this 
amounts  to  a  general  traverse  of  those  allegations. 

5.  The  authority  issuing  a  lawful  precept  is  not  liable  for  an  abuse  in  its 

execution,  and  this  is  true  of  an  order  to  commit  for  contempt  of 
court. 

Trespass  m  et  armis.  Pleas,  the  general  issue  and  a. special 
plea  in  bar.  Heard  at  the  December  term,  1891,  Tyler  J.,  pre- 
siding, upon  the  plaintiffs  demurrer  to  the  defendant's  plea  in 
bar.     The  demurrer  was  overruled  and  the  plaintiff  excepted. 

Tlie  plaintiff's  declaration  was  in  three  counts,  the  first  and 
second  for  the  arrest  and  imprisonment,  and  the  third  for  a  sim- 
ple assault.     The  defendant's  plea  in  bar  was  as  follows : 

"That  on  the  16th  day  of  November,  A.  D.  1889,  this  de- 
fendant was  by  the  governor  of  the  State  of  Vermont,  duly  ap- 
pointed judge  of  the  Municipal  Court,  in  and  for  the  village  of 
Bennington,  and  as  such  iudge  this  defendant  was  duly  sworn 
and  gave  the  bond  required  by  law  and  on  the  first  day  of  Decern- 
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ber,  A.  D.  1889,  entered  xipon  the  performance  of  the  duties  de- 
volving upon  him  as  judge  of  such  court,  and  was  at  the  time  of 
the  committing  of  tlie  said  several  supposed  grievances,  in  the 
said  several  counts  of  the  said  declaration  mentioned,  ever  since 
has  been  and  still  is,  the  judge  of  said  Municipal  Court,  and  law- 
fully exercising  and  discharging  the  powers,  duties  and  functions 
that  pertain  to  said  office  of  judge  of  said  Municipal  Court. 

That  on  the  1st  day  of  July,  1890,  one  Joseph  Hill  of  Ben- 
nington, was  brought  before  said  Municipal  Court,  by  virtue  of 
a  warrant  against  him,  the  said  Hill,  in  the  name  of  the  State 
of  Vermont,  duly  issued  from  and  out  of  said  court,  and  founded 
on  a  complaint  exhibited  to  said  court  by  O.  M.  Barber,  State's 
attorney,  for  the  county  of  Bennington,  charging  that  the  said 
Joseph  Hill,  at  said  village  of  Bennington,  on  the  Ist  day  of 
April,  A.  D.  1890,  did  at  divers  times,  sell,  furnish, and  giveaway 
intoxicating  liquor,  without  authority,  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  State. 

That  the  crime  charged  against  the  said  Hill,  in  antl  by  said 
complaint,  was  within  the  jurisdiction  of  the  said  Municipal 
Court,  to  try  and  determine,  and  that  said  cause  was  in  said 
court  entitled  the  State  of  Vermont  against  Joseph  Hill,  that 
such  proceedings  were  had  in  said  cause  by  and  before  said  court, 
that  on  the  10th  day  of  July,  A.  D  ,  1890,  the  said  cause  was  by 
said  Municipal  Court,  this  defendant  then  still  being  the  judge 
thereof  and  as  such  then  presiding  therein,  heard  and  determined. 

That  on  the  hearing  of  said  cause  and  before  the  determina- 
tion thereof,  divers,  persons  and  among  them  Merritt  F.  Rudd, 
this  plaintiff,  were  summoned  as  witnesses  to  testify  what  they 
knew  relative  to  the  said  cause,  then  so  on  trial,  that  the  said 
Merritt  F.  Rudd  then  and  there  appeared  before  said  couii;  and 
was  duly  sworn  as  a  witness  therein,  in  said  cause,  that  the  said 
State's  attorney  thereupon  then  and  there,  and  after  said  Rudd 
had  been  duly  sworn  as  aforesaid,  and  before  said  court,  in  the 
trial  of  said  cause,  interrogated  the  said  Rudd  as  a  witness,  sworn 
as  aforesaid,  as  to  certain  matters  material  to  the  issue  then  on 
trial,  to  wit :  tlie  cause  of  the  State  of  Vermont  against  the  said 
Joseph  Hill ;  that  the  said  Merritt  F.  Rudd,  being  then  and  there 
so  interrogated,  did  not  and  would  not  answer  said  interroga- 
tories of  the  State's  attorney,  but  wilfully  and  contumaciously 
refused  so  to  do,  that  the  defendant  as  judge  of  said  Municipal 
Court  and  not  otherwise,  then  and  there  instructed  said  Merritt 
F.  Rudd  that  said  interrogatories  were  relevant  and  proper  inter- 
rogatories, and  material  to  said  cause  then  on  trial,  and  did  direct 
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and  order  said  Iludd  to  make  answer  to  said  interrogatories,  and 
did  then  and  there  also  instruct  the  said  Eudd  that  a  refusal  so  to 
do  would  be  a  contempt  of  said  court.  That  thereupon  said  in- 
terrogatories were  again  by  the  said  State's  attorney,  by  the  direc- 
tion of  this  defendant  as  judge  of  said  Municipal  Court  and  not 
otherwise,  put  to  said  Rudd,  as  witness  as  aforesaid,  before  said 
court  in  said  cause,  that  the  said  Rudd  refused  to  obey  the  said 
direction  and  order  of  said  court,  and  did  again  wilfully  and  con- 
tumaciously refuse  to  answer  said  interrogatories,  or  any  of  them; 
that  thereupon  this  defendant  as  judge  of  said  Municipal  Court 
and  not  otherwise,  did  adjudge  that  the  said  Merritt  F.  Rudd,  by 
his  said  wilful  and  contumacious  refusal  to  answer  said  interroga- 
tories, was  then  and  there  guilty  of  contempt  of  said  court,  and 
thereupon  did  also  then  and  there  adjudge,  order  and  direct,  that 
the  said  Merritt  F.  Rudd  be  committed  to  the  common  jail  in 
Bennington,  in  the  county  of  Bennington,  until  he  purge  him- 
self of  said  contempt,  by  making  answer  to  said  interrogatories, 
and  be  further  dealt  with  according  to  law,  as  it  was  lawful  for 
the  said  defendant  to  do  with  the  causes  aforesaid.  And  this  de- 
fendant did  no  other  act  or  thing ;  that  immediately  thereupon, 
one  Andrew  J.  Pikcj  then  the  sheriff  of  Bennington  county,  pur- 
suant to  the  said  order  and  direction  of  the  said  Municipal  Court, 
gently  laid  his  hands  upon  the  said  Merritt  F.  Rudd,  and  with 
no  more  force  than  necessary,  did  compel  the  said  Merritt  F. 
Rudd  to  go  along  the  street  oi  said  village  of  Bennington,  to  and 
into  the  common  jail,  there  then  situate,  and  him  the  said  Mer- 
ritt F.  Rudd  did  then  and  there  commit  to  said  jail,  and  him 
there  did  detain  by  virtue  of  said  order  and  direction  of  said 
court  as  he  lawfully  might  do  for  the  causes  aforesaid,  and  which 
are  the  said  several  supposed  trespasses,  in  the  said  several  counts, 
in  plaintiff's  declaration  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  complained  against  the  said  defendant." 

Sheldon  dk  Gvshmanj  for  the  plaintiff. 

The  plea  in  bar  does  not  contain  an  answer  to  all  the  tres- 
passes counted  on  in  the  declaration.  1  Chitty  PI.  p.  624;  1 
Saund.  PI.  p.  28,  n.  3 ;  Gould's  PI.  358  ;  Hathaway  v.  Rice^  19 
Vt.  102 ;  Ooodrich  v.  Judevine^  40  Vt.  190 ;  EUis  v.  Cleve- 
land, 54  Vt.  437  ;  Gregory  et  ux  v.  Hill,  8  Term.  R.  299 ;  Oahes 
V.  Wood,  2  M.  and  W.  791. 


0.  M,  Barber,  for  the  defendant. 
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As  judge  of  the  Municipal  Court,  the  defendant  might  com- 
mit the  plaintiff  for  refusing  to  answer  the  questions  put  to  him 
as  a  witness.  In  re  Jesse  Cooper  32  Vt.  253;  Village  of  Wi- 
nooski  V.  Gokey,  49  Vt.  285  ;  In  re  John  Percey,  2  Daley  530  ; 
People  V.  NevinSj  1  Hill  154 ;  State  v.  Matthews^  37  N.  H.  450  ^* 
State  V.  Copp,  15  N.  H.  212. 

And  for  the  exercise  of  tliis  judicial  authority  the  defend- 
ant is  not  liable  to  a  private  action.  Bradley  v.  Fisher^  13 
Wall.  339  ;  Randall  v.  Brigham,  7  Wall.  523  ;  Pratt  v.  Oard- 
ner,  2  Cush.  68 ;  Yates  v.  Lansing,  5  John.  291 ;  Wright  v. 
Hazen  and  Gordon^  24  Vt,  143. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  To  the  defendant's  second  plea,  the 
plaintiff  interposes  a  general  demurrer.  If  this  plea,  which  is  to 
the  whole  declaration,  sets  forth  in  substance  a  full  answer  to  the 
grievances  alleged,  it  is  sufBcient,  no  matter  how  defective  it 
may  be  in  form,  as  matters  of  form  are  not  reached  by  a  general 
demurrer.  To  take  advantage  of  them,  the  pleader  must  demur 
specially. 

The  Municipal  Court  of  Bennington  had  jurisdiction  of  the 
subject  matter,  the  person,  and  the  original  process,  in  the  case 
of  State  V.  HiUj  referred  to  in  this  plea.  In  that  case,  the 
plaintiff  was  produced  and  sworn  as  a  witness,  and  refused  to 
answer  certain  questions  pertinent  to  the  issue,  put  to  him,  and 
after  being  admonished  by  the  court  that  if  he  persisted  in  his 
refusal  to  answer,  he  would  be  adjudged  to  be  in  contempt  of 
court,  he  still  "  wilfully  and  contumaciously  refused  "  to  answer 
the  questions.  This  was  contempt  in  facie  curias,  and  the  de- 
fendant as  judge  of  the  court,  had  the  authority  to  commit  for 
it ;  indeed  he  would  have  been  derelict  in  his  duty  had  he  not 
done  so.  In  Rapalje  on  Contempts,  sec.  66,  it  is  said  :  "  It  may 
safely  be  laid  down  as  a  general  rule,  that  the  refusal  of  a  wit- 
ness to  testify  at  all,  or  to  answer  particular  questions  pertinent 
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to  the  issue,  put  to  him  either  in  a  proceeding  before  the  court 
itself  or  before  a  subordinate  officer  duly  empowered  by  the 
court  to  take  his  deposition  or  conduct  his  examination,  is  con- 
tempt of  such  court,  provided  always  the  court  have  jurisdiction 
of  the  controversy  or  proceeding  in  which  the  witness  is  required 
to  give  his  evidence.  If  the  witness  be  competent,  and  the 
question  pertinent  to  the  issue,  he  should  be  compelled ,  to  an- 
swer. If  he  perseveres  in  his  silence,  when  questioned,  he  may 
be  committed  for  contempt,  and  confined  until  he  does  answer. 
Such  refusal  is  a  contempt  no  matter  how  respectfully  and  de- 
ferentially it  may  be  made."  This  is  a  correct  and  comprehen- 
sive statement  of  the  law  on  this  subject.  "  The  power  to  pun- 
ish for  contempt  is  inherent  in  the  nature  and  constitution  of  a 
court.  It  is  a  power  not  derived  from  any  statute,  but  arising 
from  necessity ;  implied,  because  it  is  necessary  to  the  exercise  of 
all  other  powers."     In  re  Jesse  Cooper,  32  Vt.  253. 

It  has  been  held  that  this  power  is  inherent  in  his  justices' 
courts  as  well  as  in  the  higher  courts  of  this  State.  In  re  Cooper, 
supra.  The  Municipal  Court  of  Bennington  is  declared  to  be  a 
court  of  record  by  the  public  act  creating  it,  and  of  which  this 
court  is  bound  to  take  judicial  cognizance.  St.  1884,  No.  226 
ss.  48,  74.  Winooski  v.  Gokey^  49  Vt.  285.  It  also  has  this 
power  to  punish  for  contempt. 

A  judicial  oflScer  acting  within  his  jurisdiction  and  in  his  judi- 
cial capacity  is  not  liable  in  a  private  action  for  his  judicial  acts. 
Banister  v.  Wakeman^  64  Yt.;  S.  C.  23  Atl.  Eep.  585  ;  and  cases 
there  cited.  On  the  allegations  in  this  plea  with  reference  to 
defendant's  adjudging  the  plaintiff  to  be  in  contempt  of  court 
and  ordering  his  commitment,  which  are  admitted  by  the  de- 
murrer to  be  true,  this  immunity  accorded  to  judicial  oflScers,  is 
a  complete  justification  of  the  act  of  the  defendant  in  making 
such  adjudication  and  ordering  the  imprisonment  of  the  plaintiff 
until  he  should  purge  himself  of  the  contempt. 

But  the  plaintiff  contends  that  if  the  plea  alleges  a  justifica- 
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tion  of  the  arrest  and  imprisonment  of  the  plaintiff  for  contempt, 
it  does  not  answer  other  trespasses  to  the  plaintiff  which  he  says 
are  charged  in  his  declaration.  In  answer  to  this,  the  defendant 
insists  that  what  the  plaintiff  characterizes  as  "  other  trespasses," 
are  only  matters  of  aggravation,  the  gist  of  the  cause  of  action 
set  forth  in  the  first  and  second  counts,  being  false  imprison- 
ment, and  that  in  the  third  count,  being  a  simple  assault.  It  is 
not  necessary  to  decide  which  contention  is  correct  in  order  to 
dispose  of  the  case.  In  this  plea,  the  defendant  alleges  that  he 
"did  no  other  act  or  thing"  in  the  premises,  except  to  adjudge 
the  plaintiff  to  be  in  contempt  of  court  and  to  order  his  commit- 
ment therefor  until  he  should  purge  himself  of  it,  as  set  forth 
in  the  plea.  If  it  is  assumed  that  other  trespasses,  as  claimed  by 
the  plaintiff,  are  alleged  in  the  declaration,  then  this  plea  taken 
as  a  whole,  sets  forth  a  justification  as  to  the  an  est  and  impris- 
onment, and  argumentatively,  if  not  directly,  pleads  the  general 
issue  as  to  suclr  other  alleged  trespasses.  3  Chit.  PI.  [1061]  form 
3  note  c.  This  in  suhstancey  answers  the  entire  declaration,  and 
is  suflScient  under  the  general  demurrer.  The  plea  alleges  that 
what  occurred  to  the  plaintiff  subsequent  to  the  making  the  ad- 
judication of  contempt  and  order  of  commitment,  was  done  by 
the  sheriff  of  Bennington  county  in  executing  the  order  of  com- 
mitment. 

If  this  oflScer  in  executing  this  order  used  more  force  than 
was  necessary  or  otherwise  assaulted  the  plaintiff,  or  detained 
and  imprisoned  him  contrary  to  the  order  of  the  court,  the  de- 
fendant is  not  liable  for  such  excess  of  force  or  abuse  of  author- 
ity on  the  part  of  the  oflScer.  A  judicial  oflScer  is  not  liable  for 
the  acts  of  a  ministerial  officer  in  executing  the  lawful  orders  or 
valid  process  issued  by  such  judicial  oflScer  as  a  court.  In  exe- 
cuting an  order  of  this  kind,  the  oflicer  executing  it  is  not  the 
agent  of  such  judicial  oflicer,  but  is  simply  the  hand  of  the  law 
the  same  as  in  any  other  lawful,  criminal  proceeding.      "A  con- 
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tempt  of  court  is  an  offence  against  the  State,  and  not  an  offence 
against  the  judge,  personally."     Rapalje  on  Contempts  s.  162. 

Judgment  affirmed  and  cause  rema/nded. 


NELLIE  A.  DERRICK  v.  JOHN  LUDDY,  AFT. 

Tenant  cannot  dispute  landlord's  title.        Payment  of  rent  and 

occupation  raises  prom,ise  to  pay  further, 

1.  As  a  general  rule  the  tenant  cannot  dispute  his  landlord's  title,  and  the 

same  rule  applies  to  an  assignee  of  the  tenant. 

2.  In  an  action  for  the  recovery  of  rent  the  tenant  who  seeks  to  deny  the 

title  of  his  landlord  must  show  that  the  case  falls  within  some  excep- 
tion to  the  general  rule. 

8.  If  the  tenant  recognizes  the  title  of  his  landlord  and  pays  him  rent, 
that  fact  raises  a  promise  between  the  parties  upon  which  an  acticm 
in  general  assumpsit  will  lie. 

General  assumpsit.  Heard  at  the  December  term,  1891, 
Taft,  J.,  presiding,  upon  the  report  of  a  referee.  Judgment  for 
the  plaintiff.     The  defendant  excepts. 

The  plaintiff  claimed  to  recover  the  amount  of  rent  due  un- 
der certain  perpetual  leases.  It  appeared  that  the  defendant 
bought  the  premises  January  Ij  1883,  from  one  John  A.  Green, 
and  the  plaintiff  introduced  the  deed  from  Green  to  the  defend- 
ant, which  contained  the  following  clause  : 

"  The  said  premises  are  subject  to  a  lien  of  a  certain  annual 
land  rent  of  twenty  dollars,  payable  to  Nellie  Derrick,  and  are 
conveyed  subject  to  the  same."  On  the  same  day  the  defendant 
and  wife  signed  a  mortgage  to  Green  containing  this  clause ; 
"  Except  a  certain  annusu  land  rent  of  twenty  dollars  payable  to 
Nellie  Derrick." 

The  defendant  objected  to  the  admission  of  these  deeds  as 
immaterial  and  for  the  reason  that  rent  reserved  in  a  sealed  in- 
strument cannot  be  recovered  in  an  action  of  assumpsit. 
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The  referee  found  that  Green  paid  the  plaintiff  rent  while 
he  occupied  the  premises  and  that  the  defendant  also  paid  her 
the  rent  specified  until  1886. 

Sheldon  &  Cushmanj  for  the  defendant. 

Assumpsit  will  not  lie  for  rent  accruing  under  an  instrument 
under  seal.  Oaye  v.  Smithy  14  Me.  466  ;  Blumev.  McClurJcen^ 
10  Watts,  388 ;  1  Chitty  PI.  106  n.  7  ;  Camp  v.  Barber  et  al,  21 
Vt.  471 ;  Myrick  v.  Slason,  19  Vt.  126. 

The  recitals  in  the  deed  from  Green  to  defendant  and  in  the 
mortgage  from  defendant  to  Green  cannot  avail  the  defendant  as 
an  estoppel.  Wright  v.  Hazen  and  Gordon^  24  Vt.  145 ;  Her. 
Estop.,  8.  213,  p.  233-4 ;  Carter  v.  Carter^  3  K.  &  J.  745  ;  Ca/r- 
penter  v.  BuOen,  8  M.  &  W.  212. 

Batchelder  &  Barber y  for  the  plaintiff. 

The  defendant  cannot  dispute  the  title  of  his  landlord. 
Greene  v.  Mwnaon^  9  Vt.  37  ;  Rob.  Dig.  p.  434  and  cases  cited  ; 
Tovmahend  v.  Estate  of  Downes^  32  Vt.  184 ;  SeUich  v.  Starr ^ 
5  Vt.  255. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  referee  in  effect  finds  that  Weir  and 
Green,  the  defendant's  immediate  predecessors  in  his  chain  of 
title,  held  the  farm  occupied  by  him,  as  tenants  of  the  plaintiff, 
attorning  to  her  therefor  by  the  payment  of  an  annual  rent  of 
$20  while  they  owned  it.  Greene  in  his  deed  to  the  defendant, 
dated  January  1,  1883,  admits  that  he  so  holds  the  premises 
in  question,  and  declares  that  the  defendant  is  to  take  the  same 
charged  with  the  same  duties  and  relations  by  inserting  in  the 
deed  this  clause  :  "  The  said  premises  are  subject  to  the  lien  of  a 
certain  annual  rent  of  twenty  dollars,  payable  to  Nellie  Derrick, 
and  are  conveyed  subject  to  the  same."  The  defendant  has  no 
title  to  the  premises  except  such  as  he  derives  by  virtue  of  this 
deed  from  Green.  After  taking  the  conveyance  with  full  knowl- 
edge that  the  premises  were  thus  charged  with  this  rent  burden 
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to  the  plaintiff,  the  defendant  from  that  time,  until  1886,  recog- 
nized and  acknowledged  the  plaintiff  as  his  landlord,  by  attorn- 
ing to  her  and  paj-ing  her  rent,  eo  nomine,  to  the  last  named  year. 

We  think  that  these  findings  preclude  the  defendant  from 
disputing  the  plaintiff 's  title  as  his  landlord  and  his  liability  to 
pay  her  rent  during  the  time  covered  by  this  suit.  It  is  well 
settled  as  a  general  rule,  that  the  tenant  shall  not  be  permitted  to 
dispute  his  landlord's  title  until  the  tenant  has  surrendered  the 
possession  of  the  premises  to  him.  This  rule  applies  to  the  as- 
signee of  the  lessee  as  well  as  to  the  lessee  himself ;  and  the 
assignee  is  bound  by  his  assignor's  acknowledgment  of  his  ten- 
ancy of  the  premises.  Tutfle  v.  Reynolds,  1  Vt.  80 ;  Reed  v. 
Shepley,  6  Vt.  602;  Oremo  v.  Munson,  9  Vt.  37;  HaU  v. 
Dewey,  10  Vt.  593  ;  Steen  v.  Wardsworth,  17  Vt.  297  ;  Wires 
V.  Nelson,  26  Vt.  13 ;  Robinson  v.  Johnson,  36  Vt.  69 ;  Stacy  v. 
Bostwick,  48  Vt.  192 ;  Jamaica  v.  Hart,  52  Vt.  549  ;  StoU  v. 
Rutherford,  92  U.  S.  107  ;  L.  Ed.  23  Book  486 ;  Taylor's  Land. 
&  Ten.  (5th  Ed.)  ss.  705-707. 

To  this  rule  there  are  some  exceptions.  For  instance,  the 
tenant  may  show  that  the  landlord's  title  has  expired,  or  that  the 
payment  of  rent  or  other  act  by  which  he  has  acknowledged  it, 
was  induced  by  fraud,  or  a  mutual  misappfehension,  or  by  mis- 
representation of  the  landlord's  title.  Swift  v.  Dean,  11  Vt. 
323 ;  Orleans  Co,  Oram,  School  v.  Parker,  25  Vt.  703.  But 
where  the  relation  of  landlord  and  tenant  has  been  recognized 
and  acknowledged  by  the  tenant,  the  burden  is  upon  him,  in  an 
action  for  the  rent  or  to  recover  the  possession  of  the  premises, 
to  establish  that  the  case  falls  within  some  exception  of  the  gen- 
eral rule  stated,  if  he  would  avail  himself  of  the  right  accorded 
him  by  such  exception,  to  dispute  his  landlord's  title.  This  the 
defendant  has  wholly  failed  to  do  in  the  case  at  bar.  From  the 
facts  reported  there  can  be  no  doubt  that  one  consideration  for 
the  deed  from  Green  to  the  defendant  was,  that  the  latter  should 
pay  an  annual  rent  of  $20  to  the  plaintiff.     He  does  not  show 
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nor  claim  that  there  was  any  fraud,  or  misrepresentation  by  any 
one,  or  any  misaprehension  on  his  own  part,  as  to  the  plaintiflPs 
right  to  have  and  demand  the  rent  in  question,  by  which  he  was 
led  to  attorn  to  her  and  acknowledge  himself  her  tenant.  Nor 
does  he  claim  that  any  other  person  has  a  title  superior  to  hers. 
He  simply  says,  "  I  do  not  know  whether  she  is  my  landlord  or 
not." 

II.  By  attorning  to  the  plaintiff,  the  defendant  in  legal 
effect  said  to  her,  "  I  acknowledge  that  these  premises  belong  to 
you,  and  that  I  am  occupying  them  as  your  tenant  at  a  rental  of 
$20  a  year,  to  be  paid  at  a  specified  time."  This  was  equivalent 
in  law  to  his  saying,  "  I  request  you  to  let  me  occupy  your  prem- 
ises and  in  consideration  thereof,  I  promise  to  pay  you  a  rent  of 
$20  a  year  on  a  specified  day."  In  other  words  from  the  facts 
found,  the  law  implies  a  promise  by  the  defendant  to  the  plain- 
tiff to  pay  her  the  rent  involved  in  this  suit.  For  the  recovery 
of  it,  this  action  will  lie. 

Under  this  view  of  the  case,  the  defendant  has  failed  to 
point  out  in  his  brief  any  substantial  error  in  the  admission  of 
testimony,  and  we  fail  to  find  any. 

Jicdgment  affirmed. 
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STATE  V.  JERRY  BRADLEY. 

Murder  in  second  degree.     Malice,    Evidence.     Threats, 

Exceptions, 

1 .  Upon  a  trial  for  murder  a  witness,  not  an  expert,  may  be  properly  aaked 

what  the  appearance  of  the  respondent  was  when  ■  charged  with  the 
crime  and  denying  the  charge. 

2.  And  if  in  answer  to  the  accusation  the  respondent  says  that  the  deceased 

died  of  heart  disease,  when  in  fact  she  died  of  a  stab  in  the  heart, 
that  may  be  shown. 

3.  Evidence  that  the  respondent  threatened  to  kill  the  deceased  upon  con- 

dition, is  admissible  when  accompanied  by  proof  that  the  condition 
has  happened,  although  such  threats  were  made  six  or  eight  months 
before  the  killing. 

4.  When  an  exception  is  to  the  charge  of  the  court  as  given,  and  the  error 

insisted  upon  is,  not  that  the  charge  as  actually  given  was  erroneous, 
but  that  the  court  should  have  gone  further,  the  exception  will  not 
be  sustained,  if  it  would  have  been  the  duty  of  the  court  in  other 
parts  of  the  charge  to  supply  the  claimed  omission,  and  it  does  not 
affirmatively  appear  that  the  court  failed  to  do  so. 

5.  Murder  in  the  second  degree  involves  malice,  but  not  premeditation : 

and  an  instruction  that  it  wants  the  elements  of  both  malice  and 
premeditation  is  erroneous. 

Indictment  for  murder.  Trial  by  jury  at  the  June  term, 
1890,  Royce,  Ch.  J.,  presiding.  Verdict  of  mnrder  in  the  second 
degree.     Exceptions  by  the  respondent. 

The  respondent  was  indicted  for  the  murder  of  one  Maggie 
Mattison,  who,  although  the  wife  of  another  man,  had  been  liv- 
ing with  the  respondent  for  some  two  years  before  her  death. 
The  murder  was  committed  at  the  house  of  one  Dillworth.  The 
evidence  of  the  State  tended  to  show  that  the  death  of  the  de- 
ceased was  occasioned  by  a  wound  in  the  heart,  inflicted  by  some 
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sharp-pointed  inBtrament,  and  that  it  might  have  been  made  by 
a  knife  wliich  was  found  in  the  possession  of  the  respondent 
when  arrested.  The  respondent  testified  that  he  obtained  this 
knife  from  one  White  the  day  after  the  murder. 

The  only  person  present  in  the  Dillworth  house  at  the  time 
of  the  murder  were  the  deceased,  the  respondent  White,  Badger 
and  Lyons.  The  deceased  was  in  bed  in  one  of  the  rooms.  The 
respondent  testified  that  Badger,  Lyons  and  himself  were  in  the 
adjoining  room  drinking;  that  he  heard  the  deceased  groaning 
and  went  into  the  room  where  slie  was ;  that  when  he  entered 
the  room  White  was  there,  but  at  once  slipped  into  a  closet ;  that 
he  went  to  the  deceased  and  found  her  dying,  whereupon  he 
called  to  Badger  and  Lyons. 

Badger  and  Lyons  testified  that  at  the  time  of  the  killing 
they  heard  the  respondent  in  the  room  with  the  deceased ;  heard 
him  talking  with  her  and  threaten  to  murder  her ;  heard  her  cry 
out,  moan  and  gasp,  and  the  respondent  cry  out  to  them  that  she 
was  dying ;  that  the  respondent  claimed  to  them  that  she  died 
of  heart  disease. 

In  reference  to  the  conduct  of  these  parties  soon  after  the 
murder  one  Cole  was  improved  as  a  witness  by  the  State  and 
testified  as  follows : 

"Q.  You  may  state  if  you  heard  any  conversation  between 
him  (Bradley)  and  any  of  the  others  who  were  there  with  refei^ 
ence  to  what  was  the  matter  with  her  (Mag  Shea). 

Ans.  This  Bolder  would  speak  out  once  in  a  while  and  say 
that  Bradlev  killed  tlie  woman,  and  then  he  would  turn  it  ofE 
with,  she  died  with  the  heart  disease. 

Q.     When  you  say  he  turned  it  off,  who  do  you  mean  ? 

Ans.     Mr.  feradley. 

Q.     What  was  his  appearance  then  ? 

Ans.  It  kinder  seemed  as  though  he  didn't  want  it  laid  to 
him. 

Objection  by  the  respondent. 

Court  admits  the  evidence. 

Exceptions  saved  by  the  respondent. 

Q.     If  you  can  state  any  more  fully   about  Mr.   Bradley's 
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appearance  when  Bolger  made  tliie  statement  that  Mr.  Bradley 
killed  the  woman,  you  may  do  so. 

Objection  by  the  respondent. 

Q.  Did  Bolger  make  these  statements  in  Bradley's 
hearing  ?  • 

Ans.     Yes,  sir ;   we  were  all  right  tliere  in  the  front  yard. 

Q.  Now  when  he  said  that^what  was  the  appearance  of  Mr. 
Bradley? 

Objection  by  the  respondent.  The  Court  admits  the  evi- 
dence.    Exceptions  aaved  by  the  respondent. 

Ans.  He  seemed  to  be  kinder  of  worried  that  it  should  be 
laid  to  him  and  he  would  turn  it  off  in  this  way,  that  she  died  of 
heart  disease  ;  he  said  that  she  had  had  it  and  he  had  rubbed 
her  an  hour  at  a  time  to  fetch  her  out  of  it  and  so  on," 

The  State  was  allowed  to  show,  against  the  exception  of  the 
respondent,  that  the  respondent  some  six  or  eight  months  before 
the  murder  had  threatened  to  kill  the  deceased  if  she  left  him, 
and  that  just  previous  to  the  killing  she  left  him  and  refused  lo 
return. 

The  respondent  also  testified  that  the  deceased  had  fre- 
quently threatened  to  take  her  own  life  and  had  attempted  to 
do  so  by  poison  and  with  dangerous  weapons,  and  he  insisted 
that  she  might  have  inflicted  upon  herself  the  stab  from  which 
she  died. 

Upon  this  point  the  Court  charged  as  follows  : 

"  It  is  claimed  by  counsel  in  argument  that  that  wound 
might  have  been  self-inflicted.  I  have  nothing  further  to  say  to 
you  about  that,  gentlemen,  unless  to  remind  you  that  it  is  your 
duty  to  consider  that  proposition  and  if  in  your  judgment  there 
is  any  evidence  to  warrant  the  belief  that  she  took  her  own  life, 
then  no  one  could  be  successfully  accused  of  murder. 

In  passing  upon  that  question  the  first  thing  you  would 
look  for  would  be  to  ascertain  whether  she  had  anything,  any 
weapon  with  which  she  could  have  perpetrated  the  act.  Did 
she  have  any  such  instrument,  or  was  any  such  instrument  found 
in  the  room  or  about  her,  as  the  physicians  have  described  this 
stab  was  probably  made  with.  I  say  this  is  a  subject  to  which 
your  attention  would  naturally  be  attracted,  when  it  is  claimed 
that  she  killed  herself." 
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The  respondent  excepted  to  the  charge  upon  the  subject  of 
suicide. 

The  Court  in  defining  murder  in  the  second  degree  used  the 
following  language,  to  which  the  respondent  excepted  : 

"Under  this  indictment  you  may  find  him  guilty  of  murder 
inthefirstdeffree,  the  definition  of  that  is  that  the  killing  must 
have  been  wilful,  malicious  and  premeditated,  or  you  may  find 
him  guilty  of  murder  in  tlie  second  degree,  and  the  principle 
distinction  that  I  find  between  murder  in  the  first  degree  and 
murder  in  the  second  degree  is  that  in  murder  in  the  second  de- 
gree the  elements  of  premeditation  and  malice  are  wanting.  In 
order  to  convict  of  murder  in  the  first  degree  the  man  must  have 
premeditated  the  act,  it  must  have  been  intended,  it  must  have 
been  wilful.  This  premeditation  may  not  have  existed  more 
than  a  minute,  but  still  it  must  have  been  formed.  There  is  no 
particular  length  of  time  within  which  he  should  havQ  cherished 
the  intention  to  kill  his  victim. 

In  murder  in  the  second  degree  this  premeditation  and 
malice  are  lacking.  It  may  be  murder  in  the  second  degree 
where  these  are  both  wanting.  I  think  you  must  understand 
this  definition. 

I  might  illustrate  it  by  citing  some  instances  where  the  dis- 
tinction had  been  made,  but  I  think  if  I  have  made  myself 
plain  that  you  must  understand  the  difference  between  mur- 
der in  the  first  and  second  degree." 

Sheldon  &  Cushman^  for  the  respondent. 

The  Court  erred  in  permitting  Cole  to  give  his  opinion  of 
the  respondent's  appearance  when  charged  with  the  crime. 
Chreenfield  v.  People^  85  N.  Y.  75  ;  People  v.  Fish^  13  Crim. 
Law  Mag.  400  ;  State  v.  Naah^  7  Iowa  347  ;  BrowneU  v.  Peo- 
ple, 38  Mich.  732  ;  Purgear  v.  State  (Tex.)  11  S.  W.  929. 

The  Court's  definition  of  murder  in  the  second  degree  was 
wrong.     State  v.  Meyer,  58  Vt.  466-67. 

0,  M.  Barber*,  State's  attorney,  for  the  State. 

Evidence  of  the  appearance  of  the  respondent  when  charged 
with  the  crime  was  properly  admitted.  State  v.  Ward,  61  Vt. 
181 ;  Statew.  MiUer,  19  Pac.  Rep.  50 ;  2  Stark.  Ev.  36. 
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Also  evidence  of  the  respondent's  threats  to  kill  the  mur- 
dered woman.     State  v.  Brovm^  18  Pa.  678. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  I.  On  trial,  the  witness  Cole,  after  having 
testified  that  soon  after  the  homicide,  Bolger,  who  was  present  at 
the  time  of  the  homicide,  would  speak  out  and  say  that  Bradley, 
the  respondent,  killed  the  woman, — was  asked,  against  the  ex- 
ception of  the  respondent,  " what  was  his  appearance  then?" 
He  answered  first  "  It  kinder  seemed  as  though  he  didn't  want 
it  laid  to  him,"  and  again,  "  He  seemed  kinder  worried  that  it 
should  be  laid  to  him,  and  would  turn  it  off  in  this  way,  that  she 
died  of  heart  disease ;  he  said  that  she  had  it  and  he  had  rubbed 
her  an  hour  at  a  time  and  fetched  her  out  of  it  and  so  on." 
Witness  was  not  an  expert.  It  is  contended  that  the  question 
called  upon  the  witness  to  give  his  opinion  in  regard  to  the  ap- 
pearance of  the  respondent.  Whether  the  question  called  upon 
the  witness  to  give  his  opinion,  or  to  describe  the  appearance  of 
Bolger  it  was  admissible  under  our  decisions.  State  v.  Ward^  61 
Vt.  153  ;  Batea  v.  Sharon,  45  Vt.  474  ;  Crane  v.  Northfield,  33 
Vt.  124 ;  Stowe  v.  Bishop^  58  Vt.  500  ;  Knight  v.  Smythe,  57  Vt. 
529. 

Nor  do  we  think  the  answers  objectionable  if  a  departure 
from  the  question.  It  was  that  the  respondent  appeared  kinder 
worried,  and  the  witness  gave  his  reason,  that  the  respondent 
sought  to  avoid  the  charge  by  falsely  claiming  that  the  deceased 
came  to  her  death  from  a  disease  of  her  heart  rather  than  by  a 
stab  in  the  breast.  The  answer  was  more  a  statement  of  an  ad- 
missible fact  than  of  the  opinion  of  the  witness.  It  is  always 
permissible  to  show  that  the  accused  when  charged  with  the  com- 
mission of  a  crime  denied  the  charge,  by  asserting  a  false- 
hood. 

II.  The  conditional  threats  of  the  respondent  to  take  the 
life  of  the  deceased,  proof  tending  to  show  that  the  condition 
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had  transpired  having  been  introduced, — was  properly  admitted. 
The  fact  that  the  threats  were  made  six  or  eight  months  before 
the  homicide  went,  not  to  the  admissibility,  but  to  the  weight 
which  the  jury  should  give  to  such  threats. 

III.  The  respondent  excepted  to  the  charge  as  to  what  the 
jury  must  lind  relative  to  suicide  and  to  tlie  charge  upon  that 
subject.  It  is  not  now  contended  that  the  charge  was  erroneous 
so  far  as  it  was  given,  but  it  is  contended  there  was  error  in  the 
failure  to  charge  that  if  the  evidence  of  suicide  was  sufficient  to 
raise  a  reasonable  doubt  whether  the  crime  of  manslaughter  or 
murder  had  been  committed,  the  respondent  was  entitled  to  the 
benefit  of  that  doubt.  .  The  exception  taken,  does  not  call  the 
attention  of  the  Court  to  any  failure  to  charge,  nor  point  out  any 
such  failure.  It  only  drew  the  attention  of  the  Court  to  the 
charge  given  on  this  subject.  Hence  the  exception  does  not 
raise  the  error  now  insisted  upon.  If  the  attention  of  the  Court 
had  been  called  to  the  error  now  contended  for,  the  Court, 
doubtless,  would  have  corrected  the  claimed  omission,  unless  in 
other  portions  of  the  charge  the  Court  had  given  the  respondent 
the  benefit  of  such  doubt,  however  raised.  The  case  naturally 
required  the  Court  to  charge  that  to  convict  of  any  crime  the 
evidence  must  establisli  that  crime  beyond  a  reasonable  doubt. 
Such  a  charge  would  give  the  respondent  the  full  benefit  of  the 
claimed  omission.  With  only  a  brief  extract  of  the  charge  given 
and  with  the  case  calling  upon  the  Court  to  charge  fully  upon 
the  subject  of  the  claimed  omission,  it  will  be  presumed  that  the 
Court  gave  the  required  charge  which  would  supply  the  claimed 
omission.     This  exception  is  not  sustained. 

IV.  The  respondent  excepted  to  the  charge  defining  mur- 
der in  the  second  degree,  and  especially  that  the  element  of  pre- 
meditation and  malice  must  both  be  wanting  to  distinguish  the 
crime  from  murder  in  the  first  degree.  The  scope  of  this  excep- 
tion is  that  the  Court's  definition  of  murder  in  the  second  degree 
was  erroneous.     After  telling  the  jury,  that  to  constitute  murder 
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in  the  first  degree,  the  killing  must  have  been  wilful,  malicious 
and  premeditated,  the  Court  told  the  jury  that  in  murder  in  the 
second  degree  the  elements  of  premeditation  and  malice  are 
wanting.  This  statement  of  what  constitutes  murder  in  the 
second  degree  was,  in  substance,  repeated  two  or  three  times.  It 
is  not  contended  but  that  this  definition  was  erroneous,  in  that  it 
told  the  jury  that  the  element  of  malice  was  wanting  in  murder 
in  the  second  degree  Its  error  is  fully  demonsti'ated  in  State  v, 
Meyer,  58  Yt.  457.  Murder  in  the  second  degree  is  there  de- 
fined to  be  "the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  but  without  deliberation,  premeditation  or  pi-econ- 
certed  design  to  kill."  From  the  charge  as  given  it  is  diflScult 
to  comprehend,  on  evidence  suflicient  to  establish  only  man- 
slaughter, why  the  jury  must  not  have  convicted  of  murder  in 
the  second  degree,  the  crime  found  by  the  verdict  of  the  jury. 
But  it  is  contended,  for  the  State,  that  this  error,  in  defining 
murder  in  the  second  degree,  must  have  been  cured,  because  it  is 
stated,  that  the  Court  instructed  the  jury  that  under  the  indict- 
ment the  respondent  might  be  convicted  of  manslaughter  and 
correctly  defined  the  crime  of  manslaughter.  The  language  in 
which  the  Court  defined  manslaughter  is  not  given.  If  it  was 
the  same  used  in  defining  murder  in  the  second  degree,  it  left  the 
jury  free  to  convict  of  either  crime,  as  they  might  judge  best.  If 
the  language  used  in  defining  manslaughter  was  different  from 
that  used  in  defining  murder  in  the  second  degree,  although  the 
language  used  in  defining  each  was  of  the  same  legal  significance, 
the  jury  thereby  might  have  been  misled  to  the  injury  of  the 
respondent.  The  charge  defining  murder  in  the  second  degree 
being  erroneous  in  not  requiring  full  proof  of  all  which  is  nec- 
essary to  establish  the  crime  of  which  the  respondent  was  found 
guilty,  the  charge  must  be  held  both  erroneous,  and  injurious  to 
the  respondent  unless  the  exceptions  clearly  show  that  he  could 
receive  no  injury  from  the  error.  This,  the  exceptions  do  not 
show. 
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Eeceptiona  sustained^  sentence^  judgment  and  verdict  set  a&idey 
a  new  trial  granted,  and  ca^ise  remanded. 


LUMAN  P.  NORTON  v,  JAMES  H.  LIVINGSTON. 

Libel.  Plaintiff  confined  to  meaning  laidhy  innuendo.  Whether 
language  is  arnhiguous^for  the  Court,     Evidence, 

1.  Where  the  language  of  the  alleged  libel  is  susceptible  of  two  meanings, 

in  either  of  which  it  is  actionable  per  se^  the  plaintiff  is  confined  upon 
trial  to  that  meaning  put  upon  the  words  by  his  innuendo,  and  the 
defendant  can  only  justify  them  in  that  sense. 

2.  If  the  language  admits  of  more  than  one  meaning,  it  is  for  the  jury  to 

say  what  it  means ;  but  it  is  for  the  court  to  determine  whether  it 
does  admit  of  more  than  one  meaning,  and  if  not,  to  say  what  that 
meaning  is. 

3.  The  meaning  of  the  libel  should  be  gathered  from  the  whole  publication, 

read  and  understood  as  people  in  general  would  read  and  under- 
stand it. 

4.  The  entire  publication  was  :  ''  Luman  P.  Norton  is  the  only  insurance 

agent  in  Vermont  who  has  been  convicted  in  open  court  of  wilful 
perjury."  Held,  that  the  word  **  convicted"  could  only  mean,  found 
guilty  by  legal  decision,  and  was  not  susceptible  of  the  meaning, 
proved  guilty  or  detected  in  guilt. 

5.  Upon  the  cross-examination  of  the  defendant  certain  subsequent  articles 

in  his  newspaper  were  introduced  upon  the  question  of  malice.  It 
appeared  that  these  articles  were  written  and  their  publication  paid 
for  by  one  Childs.  Thereupon  the  plaintiff  offered  to  show  that  there 
existed  a  bitter  feud  between  Childs  and  the  plaintiff,  and  that  the 
plaintiff  had  published  many  libellous  articles  concerning  Childs, 
which  provoked  these  articles.  Held,  not  admissible,  it  not  appearing 
that  this  feud  between  Childs  and  the  plaintiff  was  known  to  the  de- 
fendant, nor- that  Childs  instigated  the  libel  in  suit. 

Action   for  libel.     Plea,  the  general  issue  with   notice  of 
special  matter  in  justification.     Trial  by  jury  at  the   February 
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term,  1892,  Bennington  county,  Tyler,  J.,  presiding.  Verdict 
and  judgment  for  tlie  plaintiff.     The  defendant  excepts. 

The  libel  sued  upon  was  as  follows;  "Luman  P.  Norton  is 
the  only  insurance  agent  in  Vermont  who  has  been  convicted  in 
open  court  of  wilful  perjury,"  and  this  was  the  whole  publica- 
tion. The  plaintiff  alleged  by  the  innuendos  in  his  declaration 
that  the  defendant  meant  thereby  to  charge  the  plaintiff  with 
having  been  indicted,  tried  and  convicted  of  perjury.  The  de- 
fendant set  forth  in  his  notice  and  offered  to  show  on  trial  that 
in  a  certain  action  pending  in  the  Bennington  County  Court,  to 
which  the  plaintiff  was  a  party,  the  said  plaintiff  testified  in  his 
own  behalf,  and  in  the  course  of  his  testimony  upon  a  material 
issue  committed  perjury  ;  that  he  was  then  and  tliere  detected 
therein  in  so  summary  and  convincing  a  manner  that  his  guilt 
was  apparent  to  all  who  were  present ;  and  the  defendant  insisted 
that  the  word  "  convicted  "  was  not  used  in  its  legal  sense  of 
tried  and  found  guilty,  but  in  its  more  popular  sense  of  found 
guilty  or  detected  in  guilt,  in  which,  if  the  jury  found  the  words 
were  so  used,  they  were  true.  The  court  ruled,  however,  that 
the  defendant  could  justify  the  language  only  in  the  sense  laid 
by  the  innuendo,  and  rejected  the  evidence  as  matter  of  justifica- 
tion, to  which  the  defendant  excepted. 

The  defendant  then  claimed  that  it  should  be  left  to  the 
jury  to  say  whether  the  words  were  used  in  the  sense  claimed  by 
him  or  in  the  sense  put  upon  them  by  the  innuendo,  but  the  court 
declined  to  submit  this  issue  to  the  jury,  and  ipstructed  them 
to  return  a  verdict  for  the  plaintiff,  to  which  the  defendant  ex- 
cepted. 

The  remaining  exception  appears  in  the  opinion. 

O,  A .  Prouty  and  (7.  U,  Mason^  for  the  defendant. 

The  innuendo  might  have  been  rejected  on  trial  by  the 
plaintiff  and  a  recovery  had  upon  the  words  themselves.  Hence 
it  should  have  been  left  to  the  jury  to  say  in  what  sense  they 
were  used,  and  if  the  jury  found  that  they  were  used  in  the  sense 
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claimed  by  the  defendant,  then  he  might  show  that  in  that  sense 
they  were  true.  Odgers  Lib.  and  Slan.  101,177,  487;  Sahin 
V.  AngeU,  46  Vt.  740 ;    WatUn  v.  Hall,  L.  R.  3  Q.  B.  396. 

If  this  is  not  so,  and  the  plaintiff  was  bound  by  meaning 
assigned  by  the  innuendo,  then  it  should  have  been  left  to  the 
jury  to  say  whether  the  words  were  used  in  that  sense.  Odgers 
Lib.  and  Slan.  94,  98,  101 ;  Folk.  Star.  Slan.  and  Lib.  ss.  556^ 
559,  561,  564;  Riddell  v.  Thayer,  127  Mass.  487  ;  Goodrich  v. 
Wolcott,  3  Cow.  231. 

Watermaii,  Martin  dk  Hitt,  and  C,  H,  Darling,  for  the  plain- 
tiff. 

If  the  defendant  seeks  to  justify,  he  must  justify  the  libel 
as  laid  in  the  innuendo.  Noft  v.  Stoddard,  38  Vt.  25 ;  Royce  v- 
Moloney,  57  Vt.  325. 

The  language  of  the  libel  was  plain  and  unambiguous.  It 
could  only  have  been  understood  by  the  reader  in  one  sense,  and 
it  is  immaterial  what  the  writer  may  have  intended.  Town.  SI. 
and  8.  140 ;  Knapp  v.  FuUer,  55  Vt.  311. 

The  opinion  of  tlie  court  was  delivered  by 

ROWELL,  J.  The  defendant  did  not  attempt  to  justify 
the  publication  in  the  sense  ascribed  to  it  in  the  innuendo,  but 
claimed  that  it  is  capable  of  being  understood  in  another  and  a 
different  sense,  and  sought  to  have  that  sense  found  by  the  jury 
and  to  justif  J^  accordingly,  admitting  a  libel  in  either  sense. 

The  basis  of  his  position  in  respect  of  justification  is,  that 
the  plaintiff  was  not  bound  by  the  innuendo,  but  was  at  liberty 
to  abandon  it  and  to  rely  for  recovery  on  the  meaning  claimed  by 
the  defendant,  and  that  therefore  the  defendant  had  a  right  to  do 
as  he  sought  to  do. 

But  this  position  is  not  tenable ;  for  when  the  words  have 
different  meanings,  either  of  which  makes  them  actionable,  an 
innuendo,  if  it  is  good,  determines  which  meaning  the  plaintiff  • 
intends  to  rely  upon,  and  therefore  he  cannot  abandon  the  in- 
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nuendo  at  the  trial  and  rely  upon  a  different  meaning.  1  Am. 
Lead.  Cas.  141.  The  language  of  Bagley^  B.,  in  WiUiama  v. 
SgoU^  1  C.  &  M.  675,  687,  is  so  much  in  point  that  we  quote  it : 
"  It  has  been  contended  that  this  innuendo  may  be  rejected,  and 
that  the  plaintiff  will  then  be  entitled  to  a  verdict  on  this  count. 
*  *  *  Fou  may  reject  on  demurrer  or  on  motion  in  arrest  of 
judgment  an  innuendo  that  is  not  warranted  by  the  preceding 
allegations  in  tlie  declaration  ;  and  all  the  cases  cited  by  the 
plaintiff's  counsel  are  cases  of  this  description.  But  the  ques- 
tion here  is,  whether  you  may  reject  at  the  trial  an  innuendo  that 
is  good  upon  the  face  of  the  declaration  ?  By  such  an  innuendo 
the  plaintiff  makes  it  part  of  his  case  that  the  alleged  slander 
bears  the  peculiar  character  that  he  assigns  to  it ;  and  I  know  of 
no  instance  in  which  it  has  been  held  that  you  may  separate  the 
words  themselves  from  the  explanation  that  the  plaintiflE  has 
given  to  them.  Sellers  v.  TiU^  4  B.  &  C.  656  ;  Smith  v.  (Jarey^ 
3  Camp.  461,  arid  the  dictum  of  Lord  Ellenborough  in  Wool- 
noth  v.  Meadows^  5  East,  470,  lean  the  other  way,  and  appear 
to  show  that  the  whole  of  an  innuendo  that  is  not  bad  on 
the  face  of  the  declaration  must  be  proved;  they  show  that 
such  an  innuendo  gives  a  specific  character  to  the  libel  or 
slander  that  becomes  parcel  of  the  issue,  and  a  failure  in  proof  of 
which  will  be  fatal  to  the  plaintiff's  case."  Smith  v.  Carey  is  an 
apt  illustration  of  this  rule.  There  the  words  were  that  ''he 
lived  by  swindling  and  robbing  the  public."  They  were  laid 
differently  in  different  counts,  but  in  each  count  there  wa*  an 
innuendo  that  the  defendant  thereby  meant  that  "  the  plaintiff 
had  been  and  was  guilty  of  felony  and  rohheryT  The  words 
were  proved  as  laid,  but  they  appeared  to  allude  to  a  transaction 
fi'om  which  it  might  be  inferred  that  the  defendant  meant  to 
charge  plaintiff  only  with/rawrf.  Lord  EUenborough  said  that 
the  words  in  themselves  were  actionable,  and  that  if  there  had 
been  no  such  innuendo  as  to  their  meaning,  the  plaintiff  would 
certainly  have  been  entitled  to  a  verdict ;  but  that  the  plaintiff 
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was  bound  to  show  that  they  were  spoken  in  the  sense  he  had 
ascribed  to  tliem,  and  if  the  jury  should  be  satisfied  that  they 
were  spoken  with  intent  to  impute,  not  felony,  but  merely  fraud, 
there  must  be  a  verdict  for  the  defendant. 

The  defendant,  in  support  of  his  position,  refers  to  Odgers 
on  Lib.  &  Sland.  101,  177,  487,  and  WatMn  v.  Hall,  L.  R.  3  Q. 
B.  396.  But  these  are  authorities  under  the  Common  Law  Pro- 
cedure Act,  1852,  which  altered  the  common  law,  and  by  which 
every  innuendo  may  be  good  although  not  supported  by  a  pref- 
atory averment,  and  a  declaration  containing  one  count  for  libel 
or  slander,  with  an  innuendo  that  the  words  were  used  in  a  par- 
ticular sense,  is  taken  as  if  there  were  two  counts,  one  with  the 
innuendo  and  one  without  the  innuendo ;  and  if  the  plaintiff 
proves  either,  it  is  sufficient.  It  follows,  therefore,  that  the  de- 
fendant may  plead  a  justification  as  to  the  words  with  the  mean- 
ing in  the  innuendo  and  also  as  to  them  without  that  meaning. 
But  that  such  was  not  the  common  law,  Mr.  Justice  Blackburn 
shows  in  that  very  case,  for  he  says  that  before  the  passage  of 
that  act,  an  innuendo  was  preceded  by  an  inducement  as  to  the 
application  of  the  slander,  and  if  the  inducement  did  not  support 
the  innuendo  the  action  failed,  because  it  was  not  allowable  to 
show  that  the  words  were  used  in  a  different  though  slanderous 
sense,  unless  the  declaration  charged  words  that  were  actionable 
without  any  explanation.  This  amounts  to  saying  that  the  innu- 
endo being  bad,  may  be  rejected.  Mr.  Justice  Willes  puts  it 
more  pointedly  in  Bremridge  v.  Latimer^  12  W.  R.  878,  thus  : 
"Formerly  [before  the  passage  of  said  act]  where  the  declaration 
made  use  of  an  insufficient  innuendo,  that  innuendo  might 
alway  be  rejected  as  surplusage,  to  prevent  the  plaintiff  from 
being  defeated  ;  but  where  the  innuendo  could  be  supported,  the 
plaintiff  was  bound  by  it." 

The  innuendo  in  the  case  at  bar  is  good,  because  the  libel  is 
certainly  susceptible  of  the  meaning  ascribed  to  it,  and  therefore 
the  plaintiff  was  bound  by  the  innuendo,  and  could  not  recover 
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unless  the  words  meant  what  they  were  alleged  to  mean.  But  if 
they  are  also  susceptible  of  the  meaning  claimed  by  the  defend- 
ant, it  was  for  the  jury  to  say  what  they  mean,  and  not  to  sub- 
mit that  question  was  error  ;  hence  the  question  arises  whether 
they  are  susceptible  of  the  meaning  claimed.  The  language  is 
this  :  "Luman  P.  Norton  is  the  only  insurance  agent  in  Vermont 
who  has  been  convicted  in  open  court  of  wilful  perjury." 

The  rule  in  the  construction  of  alleged  libels  is,  that  if  tlie 
language  is  ambiguous  and  admits  of  more  than  one  meaning,  it 
is,  when  necessary  to  ascertain  the  meaning,  for  the  jury  to  say 
what  it  means  ;  but  if,  on  the  other  hand,  the  language  is  not 
ambiguous  and  does  not  admit  of  more  than  one  meaning,  it  is 
for  the  court  to  say  what  it  means.  Gregory  v.  Atkins,  42  Vt. 
237 ;  Lewis  v.  Chapman,  16  N.  Y.  369  ;  Hunt  v.  Bennett,  19 
N^.  Y.  173;  Pittock  v.  O'Niell,  63  Pa.  St.  253 ;  3  Am.  Rep.  544; 
Bourreseau  v.  Detroit  Evening  Journal  Co.  63  Mich.  425 ;  6 
Am.  St.  Eep.  320. 

The  meaning  of  this  libel  depends  upon  the  construction  to 
be  given  to  the  word  "convicted"  as  used  therein.  The  defend- 
ant claims  that  it  is  capable  of  being  understood  to  mean,  not 
only  that  the  plaintiff  had  been  convicted  in  the  sense  of  having 
been  tried  and  found  guilty  by  legal  decision,  but  also  that  he 
had  convicted  himself  by  his  own  testimony  in  open  court, 
and  stood  self-convicted  in  the  minds  and  estimation  of  those 
who  heard  him  testify  ;  or,  in  other  words,  that  his  testimony  in 
open  court  had  detected  him  in  wilful  perjury,  or  proved 
him  guilty  of  it.  The  meaning  of  that  word  is  to  be  gathered 
from  the  whole  publication,  which  we  must  read  as  people  in 
general  would  read  it,  and  understand  it  as  they  would  under- 
stand it ;  and  reading  and  understanding  it  thus,  what  is  thereto 
suggest  the  meaning  claimed  by  the  defendant  ?  The  words  are  di- 
rect and  positive — "has  been  convicted  in  open  court  of  wilful  per- 
jury." Language  could  scarcely  be  more  apposite,  not  only  to 
impute  perjury,  but  to  charge  a  conviction  of  it  by  legal  decision. 
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It  is  the  conviction  that  is  cliarged  to  have  been  in  open  court, 
not  the  perjury,  which,  as  the  defendant  claims,  constituted  the 
conviction  that  the  libel  means.  The  perjury  may  have  been 
committed  out  of  court  as  well  as  in  court,  for  ought  that  is  said. 
We  think  that  the  language  is  justly  susceptible  of  no  other  mean- 
ing than  the  one  ascribed  to  it  in  the  innuendo,  and  that  to  have 
submitted  it  to  the  jury  to  find  another  meaning  would  have  been 
allowing  them  to  indulge  in  unwarrantable  conjectare. 

In  his  testimony  the  defendant  disavowed  malice.  On  cross- 
examination  touching  that  disavowal,  his  attention  wa§  called  to 
several  articles  in  subsequent  issues  of  his  paper,  the  publication 
of  which  he  admitted,  and  they  were  put  in  evidence.  It  ap- 
peared that  some  of  those  articles  were  written  by  one  Childs, 
and  their  publication  paid  for  by  him  at  ten  cents  a  line,  but  that 
they  appeared  in  the  paper  as  editorials  and  news  items.  The 
defendant  thereupon  oflEered  to  show  that  there  had  been  a  long 
standing  feud  between  Childs  and  the  plaintiff;  that  the  plaintiff 
had  published  or  caused  to  be  published  scurrilous  and  libellous 
articles  concerning  Childs ;  and  that  the  libellous  articles  paid  for 
by  Childs  grew  out  of  that  feud.  The  defendant  admitted  that 
he  composed  and  wrote  the  libel  sued  for,  and  did  not  claim 
that  Childs  instigated  it.  The  testimony  was  excluded,  for 
which  a  sufficient  reason  is  found  in  the  fact  that  it  does  not  ap- 
pear and  was  not  offered  to  be  shown  that  at  the  time  of  the 
publication  of  those  articles  the  defendant  had  any  knowledge  of 
the  existence  of  such  feud,  without  which  the  fact  that  it  existed 
and  that  those  articles  grew  out  of  it,  could  not  avail  him  if  other- 
wise it  might,  as  to  which  we  express  no  opinion. 

Jxtdgment  affirmed. 
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Present:     Rowell,  Tyler,  Start  and  Thompson,  JJ. 


WILLIAM  AND   PAUL   TINKHAM  v.   TOWN   OF 

STOCKBRIDGE. 

How  far  the  approdches    are   a  part  of    bridge.    Evidence. 

Notice. 

1  Whatever  is  necessary  to  connect  the  structure  which  spans  a  stream 
and  the  abutments  on  which  it  rests  with  the  highway  built  on  solid 
ground,  and  make  that  structure  accessible  and  useful  as  a  part  of 
the  highway » is  a  part  of  the  bridge. 

2.  The  injury  complained  of  was  occasioned  by  the  falling  of  the  plaintifTs 

horse  over  an  embankment  wall,  which  he  claimed  was  a  part  of  the 
approaches  to  the  bridge.  This  the  defendant  denied  and  insisted 
that  it  was  a  retaining  wall  rendered  necessary  by  the  constructian  of 
another  highway  to  connect  with  the  one  which  originally  crossed 
the  stream  at  this  point.  HM,^  that  the  defendant  should  have  been 
permitted  to  ask  of  witnesses  long  acquainted  with  the  locality  what 
part  of  the  support  of  the  bridge  or  of  the  filling  of  the  abutment  was 
made  by  the  bank  wall  at  the  place  of  the  accident. 

3.  Nor  would  the  error  occasioned  by  the  exclusion  of  this  evidence  be 

cured  by  the  fact  that  a  photograph  of  the  locality  was  exhibited  to 
the  jury. 

4.  The  declaration  alleged  that  the  bridge  was  defective  in  that  there  was 

a  high  wall  extending  about  fifty  feet  from  end  of  the  bridge,  and 
that  there  was  no  sufficient  guard  on  said  abutment  or  approach.  The 
notice  set  forth  that  the  horses  ran  onto  the  abutment  of  the  bridge, 
and  for  want  of  a  guard  thereon  one  of  them  went  off  the  first  abut- 
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ment  about  five  feet  from  the  end  of  the  bridge.  Held,  that  the 
notice  supported  the  declaration,  it  appearing  from  other  evidence  in 
the  case  that  the  wooden  structure  of  the  bridge  extended  some  dis- 
tance beyond  the  abutment  proper. 

5.    Held,  further,  that  the  notice  was  sufficient,  for  that  the  selectmen, 
with  it  in  hand,  could  have  found  without  difficulty  the  place. 

Case  for  negligence  of  defendant  in  maintaining  a  defective 
bridge.  Plea,  the  general  issae.  Trial  by  jurj  at  the  May  term, 
1891,  Robs,  Ch.  J.,  presiding.  Verdict  and  judgment  for  the 
plaintiflE.  The  defendant  excepts.  The  questions  raised  suffi- 
ciently appear  in  the  opinion. 

The  notice  was  as  follows : 

To  O.  G.  Richardson,  Wra.  H.  Edmunds  and  Charles  Cobb, 
selectmen  of  the  town  of  Stockbridge : 

You  are  hereby  notified'that  on  the  21st  day  of  March,  A. 
D.  1890,  at  said  Stockbridge,  one  Wells  Blanchard,  of  said- 
Stockbridge,  was  driving  a  span  of  horses  belonging  to  us  down 
the  hill  in  said  Stockbridge  between  the  so-called  Stony  Brook 
bridge  and  the  dwelling  house  of  Emmans  Knowlton  in  said 
StocKbridge,  that  said  horses  then  and  there  on  said  hill  became 
f riffhtened  and  unmanageable  and  ran  away  and  got  away  from 
said  Blanchard  and  ran  towards  said  Stony  Brook  bridge  and  on- 
to the  abutment  thereof,  and  for  want  of  proper  and  sufficient 
muniment  or  guard  on  said  abutment,  one  of  the  horses  went  oflE 
said  abutment  and  fell  a  distance  of  from  ten  to  fifteen  feet, 
thereby  killing  said  horse.  Said  horse  fell  from  the  first  abut- 
ment of  said  bridge  on  the  right  hand  side  as  one  would  go  from 
Rochester  to  Bethel,  about  five  feet  from  the  end  of  the  bridge, 
nearest  the  junction  of  the  Stony  Brook  road  with  the  so-called 
river  stage  road. 

And  you  are  hereby  notified  that  we  shall  claim  satisfaction 
of  the  town  of  Stockbridge  for  the  injury  and  damage  occasioned 
to  us  as  aforesaid. 

Wm.  Tinkham  &  Son." 

Hunton  &  Stickney  and  W.  E,  Johnson^  for  the  defendant. 

The  question  as  to  what  part  of  the  approaches  the  retain- 
ing wall  formed  was  one  of  fact,  not  opinion,  and  proper.  Lund 
a/nd  wife  v.  Tyngahorough^  9  Cush.  36, 39 ;  Porter  v.  Pequonnoc 
Mfg.  Go,,  17  Conn.  249,  256. 
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Even  if  an  opinion,  it  was  of  such  a  nature  as  to  be  admissi- 
ble. Hardy  v.  Merrill,  56  N.  H.  227,  241 ;  i  Whart.  Ev.  ss. 
509-513 ;  Parsons  v.  Insurance  Co,^  16  Gray,  463,  467 ;  State  v. 
FolweU,  14  Kan.  110 ;  Indianapolis  v.  Buffer,  30  Ind.  235,  237 ; 
Bates  V.  Sharon,  45  Vt.  475,  480 ;  Fvlsom  v.  Concord,  46  Vt. 
140. 

There  was  no  evidence  tending  to  show  that  the  wall  at  the 
place  of  the  accident  was  a  part  of  the  bridge.  Powers  v.  Wood^ 
stock,  38  Vt.  44,  49. 

J,  J,  Wilson,  for  the  plaintiff. 

The  charge  as  to  what  of  the  approach  constituted  a  part  of 
the  bridge  was  correct.  Bardwdl  v.  Jamaica,  15  Vt.  438  ;  ToL 
land  V.  Wellington.,  26  Conn.  5^8  ;  Freeholders  of  Sussex  v. 
Strader,  3  Harrison,  N.  J.  102 ;  Penn,  Township  v.  Perry 
County,  78  Pa.  St.  457 ;  Daniels  v.  Athens,  55  Ga.  609 ;  State 
V.  Oorham,  37  Me.  461 ;  Coinmonwealth  v.  Central  Bridge  Corp,j 
12  Cush.  242. 

Tlie  notice  was  sufficient.  Law  v.  Fairfield,  46  Vt.  425 ; 
Ranney  v.  Sheffield^  49  Vt.  191 ;  Bliss  v.  Whitingharfi,  54  Vt. 
172 ;  Mdendy  v.  Bradford,  56  Vt.  148  ;  Reynolds  v.  Burling- 
ton, 52  Vt.  300. 

The  evidence  rejected  was  an  opinion  upon  the  very  ques- 
tion for  the  jury.  Lester  v.  Pittsford,  7  Vt.  158 ;  1  Star.  Ev. 
153 ;  Clifford  v.  Richardson,  18  Vt.  620 ;  Cram  v.  Norihfidd, 
33  Vt.  124 ;  Frazer  v.  Tupper,  29  Vt.  410  ;  Cavendish  v.  Troy, 
41  Vt.  99  ;  Fulsom  v.  Concord,  46  Vt.  135 ;  Oaks  v.  Weston,  45 
Vt.  430 ;  Carpenter  v.  Corinth,  58  Vt.  214;  Stowed,  Bishop,  58 
Vt.  498  ;  Bennett  v.  Rd.  Co.,  58  Vt.  636. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  court  charged  in  effect  that,  whatever 
was  necessary  to  connect  the  wooden  structure  that  spanned  the 
stream  and  the  stone  abutments  on  which  it  rested  with  the  liigh- 
way  built  on  the  solid  ground,  and  to  make  the  structure  acces- 
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sible  and  useful  as  a  part  of  the  liigliway,  was  a  part  of  the 
bridge.  This  was  substantially  correct.  As  we  have  no  statute 
that  determines  the  question,  wo  must  resort  to  the  common  law 
to  find  out  what,  aside  from  the  structure  itself,  constitutes  a  part 
of  a  bridge. 

By  the  common  law  of  England,  declared  by  22  Hen.  VIII. 
c.  5,  and  subsequent  bridge  acts,  where  the  inhabitants  of  a  coun- 
ty are  liable  to  the  repair  of  a  public  bridge,  they  are  liable  alsa 
to  the  repair  of  the  highway  at  the  ends  of  the  bridge  to  the  ex- 
tent of  three  hundred  feet.  T7te  King  v.  The  West  Riding  of 
York,  7  East,  588.  In  that  case  Lord  EUenhorougK  said  he  con- 
sidered it  as  having  been  laid  down  long  ago  by  Lord  Coke  that 
the  three  hundred  feet  of  highway  at  the  ends  of  the  bridge  are 
to  be  taken  as  a  part  of  the  bridge  itself,  being  in  tlie  nature  of 
the  thing  immediately  connected  with  it,  and  the  exact  limits  dif- 
ficult in  some  cases  to  be  ascertained  from  the  continuation  of 
arches  beyond  the  sides  of  the  river ;  that  the  highway  within 
the  limits  of  the  three  hundred  feet  at  each  end  is  dependent  on 
the  bridge  as  to  its  form  and  dimensions,  as  its  level  must  be 
varied  as  the  bridge  is  made  higher  or  lower,  so  as  to  make  the 
ascent  or  descent  more  gradual. 

But  in  this  country  there  is  no  arbitrary  distance  at  the  ends 
of  bridges  that  can  be  said  as  matter  of  law  to  constitute  a  part 
of  them,  but  it  is  more  a  question  of  fact  for  the  jury  in  the  cir- 
cumstances of  the  particular  case,  to  be  determined  under  proper 
instructions.  That  the  abutments  proper  are  to  be  taken  as  a 
part  of  the  bridge  there  seems  to  be  no  question.  Bardwell  w 
Jamaica^  15  Vt.  438. 

In  the  Board  of  Freeholders  v.  St/rader^  3  Harrison  (N.  J.), 
108,  the  horse  fell  from  the  part  of  the  way  that  connected  the 
abutment  proper  of  the  bridge  with  the  land,  ordinarily  called 
tJieJiUing  up.  This  the  freeholders,  who  were  county  officers, 
claimed  was  no  part  of  the  bridge  but  a  part  of  the  road  or  cause- 
way, and  therefore  should  have  been  repaired  by  the  overseers- 
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of  higliways,  who  were  township  officers.  But  the  Jilling  up 
was  held  to  be  a  part  of  the  bridge  because  it  was  necessary  to 
make  the  bridge  itself  accessible. 

In  Penn  Township  v.  Perry  Cownty^  78  Pa.  St.  457,  two 
counties  were  bound  by  statute  to  build  a  bridge.  It  was  fully 
completed,  except  that  the  space  between  the  wing-walls  oh  the 
Perry  County  side  of  the  river  was  not  filled  in  with  earth  nor 
other  material  so  as  to  make  approach  to  the  main  structure  pos- 
sible ;  and  the  question  was,  whether  the  township  or  the  county 
was  liable  for  the  expense  of  this  filling-in,  and  this  depended 
upon  whether  the  wing- walls  and  the  filling-in  were  to  be  taken 
as  a  part  of  the  bridge  or  a  part  of  the  road  leading  thereto,  and 
they  were  held  to  be  a  part  of  the  bridge.  The  Court  said  that 
the  bridge  was  incomplete  until  everything  necessary  for  its 
proper  use  was  supplied,  and  that  every  such  necessary  appliance 
was  a  part  of  the  bridge. 

In  Daniels  v.  The  Inhahitanta  and  Wardens  of  Athens^  55 
Ga.  609,  plaintiff's  horse  backed  from  a  bridge  off  a  contiguous 
embankment.  The  Court  charged  that  if  the  embankment  was 
contiguous  to  the  bridge,  and  necessary  to  enable  teams  and 
wagons  to  cross  the  stream  over  the  bridge,  it  was  in  law  a  part 
of  the  bridge ;  and  this  was  held  correct.  See  also,  Tolland  v. 
WiUington,  26  Conn.  578. 

Powers  V.  Woodstock^  38  Vt.  44,  is  not  in  point,  as  the  case 
turned  on  the  construction  given  to  the  commissioners- 
report.  But  in  JFord  v.  Braintree,  ante^  144,  this 
Court  said  tliat  to  bring  a  case  within  the  statute,  the  accident 
must  have  happened  and  the  injury  have  been  sustained  while 
the  traveler  was  passing  over  the  bridge,  culvert,  or  sluice,  or 
over  that  portion  of  the  road  that  constitutes  the  approaches  to 
it,  so  that  the  insufficiency  or  want  of  repair  of  the  structure 
itself  or  of  its  approaches  was  the  direct  cause  of  the  injury. 

The  defendant  claimed  that  the  place  of  accident  constituted 
no  part  of  the  bridge  but  was  a  part  of  the  Stony-Brook  road. 
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which  was  built  along  there  on  a  steep  side-hill,  the  filling  being 
kept  in  place  by  the  retaining-wall  over  which  the  horse  fell  and 
which  connected  with  the  abutment  proper  of  the  bridge.  That 
abutment  was  rebuilt  in  1869,  and  set  back  from  ten  to  twelve 
feet,  to  widen  the  channel,  and  the  lower  end  of  it  extended  into 
the  natural  bank.  The  defendant  claimed  that  to  make  the 
bridge  accessible,  no  alteration  of  the  conditions  existing  before 
the  bridge  was  built  had  been  required,  except  to  replace  the 
soil  removed  in  building  the  abutment  on  which  the  bridge 
rested,  and  thai  such  replacement  had  not  extended  so  far  back 
as  the  point  where  the  horse  went  off,  but  tliat  any  alteration  of 
nature  there,  was  due  to   tlie  building  of  the   Stony-Brook  road 

!  when  it  was  made  to  intersect  with  the  river  road  at  that  end  of 

I  the  bridge. 

The  defendant  called  witnesses  who  had  been  long  acquaint- 
ed with  the  bridge  and  its  approaches  and  with  the  Stony-Brook 
road  at  the  point  in  question,  and  knew  how  they  were  built. 
After  they  had  testified  with  more  or  lese  fullness  to  their  knowl- 
edge in  this  .  respect,  this  question  was  put  to  them  :  "  From 
your  knowledge  of  the  location,  will  you  state  to  the  jury  what, 
if  any,  part  of  the  support  of  the  bridge  or  of  the  filling  of  the 
abutment  is  made  by  the  bank-wall  at  this  point  ?  •'  meaning  the 
point  where  the  horse  went  off.  The  question  was  excluded,  not 
because  it  called  for  irrelevent  testimony,  but  because  it  was 
thought  to  invade  the  province  of  the  jury,  in  that  it  called  for 
the  opinion  of  the  witnesses  and  not  for  a  fact  within  their 
knowledge.  If  it  is  to  be  regarded  as  calling  for  matter  of  fact, 
it  certainly  was  permissible,  for,  as  said  by  the  Court  in  ruling 
upon  it,  whether  the  road  at  that  point  was  a  part  of  the  bridge 
or  not  was  one  of  the  principal  questions  of  fact  in  the  case,  to 
be  determined  from  all  the  circumstances.  The  question  then 
arises,  Did  the  question  call  for  matter  of  opinion  ?  If  not,  it 
was  proper,  however  it  might  have  been  if  it  had  called  for  such 
matter.     Now  when  we  consider  that  it  was  put  to  witnesses 
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whose  testimony  had  already  shown  they  were  likely  to  know  just 
how  tliat  was  as  matter  of  fact,  we  think  the  question  was  not 
fairly  susceptible  of  any  otlier  meaning  than  that  of  calling  for 
the  knowledge  of  the  witnesses  upon  the  subject  and  not  for 
their  opinion.  Hence,  it  was  error  to  exclude  it.  But  the  plain- 
tiffs say,  if  error,  it  was  harmless,  because  they  say  the  photo- 
graplis  used  in  tlie  case  presented  the  situation  fully  and  accu- 
rately to  the  jury,  and  that  witnesses  could  have  known  nothing 
more  about  the  matter  than  the  photographs  showed.  But  this 
can  hardly  be  so,  and  if  it  was,  it  probably  would  not  cure  the 
error. 

The  notice  of  the  place  of  injury  was  seasonably  objected  to 
as  variant  from  the  first  count  aud  not  supporting  the  second 
count.  If  it  supported  the  second  count  we  need  not  inquire 
whether  it  is  variant  from  the  first  count.  The  second  count, 
after  alleging  the  existence  of  the  highway  and  the  bridge,  al- 
leges that  the  bridge,  with  its  abutments  and  approaches,  was 
insufficient  and  out  of  repair  in  this,  that  there  was  a  high  wall 
extending  from  the  end  of  the  bridge  nearest  the  Stony-Brook 
road  about  fifty  feet ;  that  there  was  no  sufficient  guard  or  muni- 
ment on  said  abutment  or  approach  to  the  bridge  ;  and  that,  by 
reason  thereof ,  the  horses  running  away,  one  of  them  fell  over 
said  abutment  or  approach  about  ten  feet  from  the  end  of  the 
bridge  and  was  killed.  It  is  evident  as  matter  of  construction 
that  by  abutment  and  approach^  as  those  words  are  used  in  the 
eount,  the  wall  therein  described  is  meant.  The  notice  says  that 
the  horses  ran  onto  the  abutment  of  the  bridge,  and  for  want  of 
a  sufficient  guard  or  muniment  thereon,  one  of  them  went  off 
the  first  abutment  about  five  feet  from  the  end  of  the  bridge  and 
was  killed. 

The  notice  saying  that  the  horse  went  off  the  j^r«^  abutment, the 
defendant  claims  that  it  should  be  construed  to  mean  that  it  went 
off  the  abutment  proper  on  which  the  bridge  rested,  and  not  off 
the  retaining-wall,  as  the  second  count  in  effect  alleges.    But  the 
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trouble  with  this  claim  is,  that  the  end  of  the  wooden  structure 
of  the  bridge  extends  beyond  the  abutment  proper,  and  when  you 
get  five  feet  from  the  end  of  the  bridge,  as  the  notice  puts  the 
distance,  you  are  quite  beyond  the  abutment  proper  and  well  onto 
the  retaining-wall.  This  clearly  appears  from  a  photograph  in 
the  case,  and  shows  that  the  retaining-wall  was  meant  and  not 
the  abutment  proper.  The  notice,  therefore,  supported  the  sec- 
ond count,  and  was  properly  admitted. 

The  notice  has  been  criticised  as  fatally  uncertain  in  other 
respects.  But  we  tliink  it  certain  enough  to  answer  the  purpose 
for  which  the  statute  required  it  to  be  given.  With  it  in  hand, 
the  selectmen  could  have  had  no  trouble  in  finding  the  place. 

The  exceptions  to  the  overruling  of  the  defendant's  motions 
for  a  verdict  and  to  set  aside  the  verdict,  are  argued  on  some  of 
the  grounds  we  have  considered  and  on  the  further  ground  that 
there  was  no  testimony  in  the  case  tending  to  show  that  the  place 
where  the  horse  went  off  was  a  part  of  the  bridge.  But  without 
undertaking  to  group  the  testimony  and  to  collate  the  circum- 
stances, we  think  there  was  enough  in  the  case  to  require  the 
overruling  of  the  motions. 

Judgment  reversed  and  cattle  remanded. 
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McCASKER  &  MALLOW  v.  JOSEPH  ENRIGHT. 

Evidence  of  similar  fraudulent  acts. 

The  claim  of  the  defendant  being  that  the  note  in  smt  had  been  obtained 
by  fraudulent  representations  upon  the  part  of  the  payee  to  the  effect 
that  it  was  not  a  note  but  a  contract,  hefd,  that  evidence  of  similar 
fraudulent  transactions  was  admissible  upon  the  question  of  intent. 

Special  assumpsit  on  note.  Plea,  the  general  issue.  Trial 
by  jury  at  the  May  term,  1891,  Ross,  Ch.  J.,  presiding.  At  the 
close  of  the  testimony  the  Court  ordered  a  verdict  for  the  plain- 
tiff. Exceptions  by  the  defendant.  The  opinion  states  the 
case. 

J.  C.  En7*ighty  for  the  defendant. 

Evidence  of  contemporaneous  similar  fraudulent  transac- 
tions was  admissible.  Eastman  v.  Premo^  49  Vt.  335;  Henquin 
V.  Taylor,  24  N.  Y.  139;  BradUy  v.  Oher,  10  N.  H.  291,  477* 
Pierce  v.  Hoffman,  24  Vt.  525  ;  Bradley  Fertilizer  Co.  v.  Fvl- 
ler,  58  Vt.  315. 

Oeo.  L.  Fletcher^  for  the  plaintiff. 

The  Court  properly  excluded  the  depositions.  Noyes  v. 
Landon,  59  Vt.  569  ;  Blaney  v.  Pelton,  60  Vt.  285  ;  Powers  v. 
Ball,  67  Vt.  662 ;  Farrer  v.  Freeman,  44  Vt.  63 ;  ThraU  v. 
Horton,  44  Vt.  386  ;  Story  Prom.  Notes,  s.  191,  215  ;  Chit.  PI. 
78,  79  ;  Hascall  v.  Whitmore,  19  Me.  102  ;  Smith  v.  Hiscoch 
14  Me.  499  ;  Homes  v.  Smith,  16  Me.  177  ;  1  Am.  Lead.  Cas. 
332  and  cases  cited ;  Blanchard  v.  Stevens,  3  Gush.  162 ;  Chico- 
pee  Bank  v.  Chapin,  8  Met.  40 ;  Atkinson  v.  Brooks,  26  Vt. 
569. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.     The  defendant's  testimony  tended  to  show 
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that  nothing  was  said  about  his  giving  a  note  for  the  cloth,  that 
he  did  not  intend  to  give  a  note  for  it,  and  did  not  suppose  he 
did,  but  supposed  he  was  giving  an  .obligation  embodying  the 
contract,  which  was,  to  pay  for  the  cloth  in  three  months  if  he 
had  then  sold  it,  but  if  not,  then  to  pay  for  what  he  had  sold,  re- 
turn the  rest,  and  receive  back  his  obligation  ;  that  O'Brine,  the 
payee  of  the  note,  wrote  the  paper  he  signed,  but  did  not  read  it 
to  him,  nor  did  he  read  it  himself,  but  took  O'Brine's  statement 
as  to  what  it  was ;  that  when  his  wife  indorsed  the  paper  at 
O'Brine's  request,  to  show  that  the  sale  was  made  to  the  head  <»f 
a  family,  she  attempted  to  see  its  face,  but  was  prevented  by 
O'Brine.  His  testimony  further  tended  to  show;  that  he  sold 
none  of  the  cloth  and  saw  no  more  of  O'Brine,  and  that  the  next 
he  heard  about  it  was  on  August  4,  1890,  when  he  received  a 
letter  from  the  plaintiff,  calling  him  to  go  to  the  bank  in  Chester 
and  pay  the  note,  which  was  the  first  time  he  understood  he  had 
given  a  note. 

The  defendant  claimed  as  matter  of  defence  that  he  was  de- 
frauded in  giving  a  note  instead  of  an  obligation  embodying  the 
contract ;  and  on  that  question  O'Brine's  intent  in  the  premises 
was  material  and  relevant. 

The  defendant  does  not  claim  in  argument  that  the  testi- 
mony in  the  case  impeached  the  note  so  as  to  cast  the  burden  on 
the  plaintiffs  to  show  that  they  were  honafde  holders  of  it,  but 
complains  of  the  exclusion  of  depositions  offered  by  him  to  show 
prior  similar  fraudulent  transactions  on  the  part  of  O'Brine,  had 
with  other  parties,  whereof  the  plaintiffs  had  knowledge  before 
they  bought  the  note  in  suit.  One  of  those  depositions  tends  to 
show  that  O'Brine  got  the  .deponent's  note  for  cloth  when  the 
deponent  supposed  he  was  giving  an  obligation  entirely  differ- 
ent in  terms  and  legal  effect ;  that  he  saw  no  more  of  O'Brine  ; 
and  that  the  plaintiffs  afterwards  sued  him  on  the  note.  Another 
deposition  tends  to  show  that  O'Brine  got  the  deponent's  note 
for  cloth  on  the  strength  of  representing  that  he  had  twelve 
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tailors  following  him,  cutting  and  making,  who  would  be  along 
the  then  next  week  and  **  board  it  all  out,"  and  perhaps  more ; 
that  the  twelve  tailors  did  not  come;  O'Brine  was  seen  no  more, 
and  the  next  deponent  knew  he  received  a  letter  from  the  plain- 
tiffs that  they  held  the  note  and  were  innocent  purchasers 
thereof. 

It  is  immaterial  for  present  purposes  whether  those  deposi- 
tions show  that  the  plaintiffs  knew  about  the  transactions  therein 
related  or  not  when  they  bought  the  note  in  suit,  for  if  they 
were  relevant  to  show  a  fraudulent  intent  on  the  part  of  O'Briiie 
in  obtaining  the  defendant's  note  instead  of  his  obligation  em- 
bodying the  contract,  they  should  have  been  admitted,  as  they, 
with  the  testimony  in  the  case,  would  so  far  have  impeached  the 
note  for  fraud  in  obtaining  it  as  to  cast  the  burden  on  the  plain- 
tiffs to  show  that  they  were  honajide  holders. 

The  plaintiffs  claim  that  the  testimony  contained  in  these 
depositions  is  too  remote,  and  invoke  the  rule  tliat  inferences 
cannot  be  drawn  from  one  transaction  to  another  that  is  not  spe- 
cifically connected  with  it  merely  because  the  two  resemble  each 
other ;  that  they  must  be  linked  together  by  the  chain  of  cause 
and  effect  in  some  assignable  way  before  you  can  draw  the  infer- 
ence. But  this,  like  most  general  rules,  has  its  exceptions,  and 
one  exception  is  in  respect  of  facts  showing  system,  which  Mr. 
Justice  Stephen  formulates  thus :  When  there  is  a  question 
whether  an  act  was  accidental  or  intentional,  the  fact  that  such 
act  forms  part  of  a  series  of  similar  occurrences,  in  each  of  which 
the  person  doing  the  act  was  concerned,  is  deemed  to  be  relevant. 
Dig.  Ev.  Art.  12.  This  exception  is  variously  stated  but  well 
recognized,  both  in  this  State  and  elsewhere.  Thus,  in  Cdstle  v. 
BvUardy  23  How.  172,  186,  it  is  said  that  the  decided  cases  have 
established  the  doctrine  that  cases  of  fraud  are  among  the  well 
recognized  exceptions  to  the  general  rule  that  other  wrongful  acts 
of  the  defendant  are  not  admissible  on  the  trial  of  the  particular 
•charge  immediately  involved  in  the  issue;  that  similar  f randnlent 
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acts  are  admissible  if  committed  at  or  about  the  same  time,  and 
when  the  same  motive  may  reasonably  be  supposed  to  exist,  with 
a  view  to  establish  the  intent  of  the  defendant  in  respect  to 
the  matters  charged  against  him  in  the  declaration  ;  that  some  of 
the  decisions  go  further,  and  hold  that  such  evidence  is  admissi- 
ble as  affording  a  ground  of  presumption  to  prove  the  main 
charge.  Eastman  v.  Premo,  49  Vt.  355 ;  Bradley  Fertilizer 
Go.  v.  Fvller^  58  Vt.  315,  are  f nil  authority  in  this  State  for  the 
exception. 

No  claim  is  made  that  the  transactions  disclosed  by  the 
depositions  were  too  remote  in  point  of  time.  The  depositions 
were  admissible  for  the  purpose  above  indicated,  and  their  ex- 
clusion was  error. 

As  tlie  point  was  not  made  in  argument,  we  express  no 
opinion  as  to  the  impeaching  quality  of  the  testimony  in  the 
case. 

Judgment  reversed  and  caicse  remanded. 


WM.  P.  HAWLEY  &  N.  P.  HAWLEY  v.  HENRY  W. 

SHELDON. 

Watercourse  defined. 

Where  the  water,  flowing  in  a  watercourse,  spreads  out  over  the  surface, 
ceases  to  have  and  never  returns  to  a  defined  channel,  the  character 
of  a  watercourse  is  lost. 

Case  for  the  obstruction  of  a  watercourse.  Plea,  the  gen- 
eral issue.  Trial  by  jury  at  the  December  term,  1891,  Taft,  J., 
presiding.  The  Court  directed  a  verdict  for  the  defendant  upon 
the  ground  that  there  was  no  evidence  tending  to  show  the  ex- 
istence of  a  watercourse.     The  plaintiffs  except. 
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The  opinion  states  the  case. 

J.  C,  Enright  and  J,  J.  WiUon^  for  the  plaintiffs. 

The  evidence  of  the  plaintiffs  tended  to  show  the  existence 
of  a  watercourse.  Beard  v.  Murphy^  37  Vt.  99 ;  Winn  v. 
Hutland^,  62  Vt.  481 ;  Boynton  et  al  v.  Oilman^  53  Vt.  17 ; 
Gillette  V,  Johnson,  30  Conn.  180 ;  McComber  v.  Godfrey^  108 
Mass.  209,  219;  Ferris  \,  Wellburn,  64  Miss.  29;  McClure  v. 
Redwing^  28  Minn.  187. 

Gilbert  A.  Davis^  W,  E.  Johnson  and  Frank  H,  Clark,  for 
the  defendant. 

There  was  no  watercourse.  Ashley  v.  Wolcott,  11  Cush.  195  ; 
A.ng.  Waters,  44;  Gould  Waters,  ss.  263,  264  and  41 ;  and  cases 
cited  ;  Bangor  v.  Lowell,  51  Me.  521 ;  Avery  v.  Empire  Woolen 
Co.,  82  N.  Y.  582  ;  Park  v.  Newhuryport,  10  Gray  28  ;  Howard 
V.  Ingersoll,  13  How.  427 ;  Gihhs  v.  Williams,  25  Kan.  214 ;  C 
K  i&  W.  R,  Co.  V.  Morrow,  42  Kan.  339,  340,  341 ;  3  Kent's 
Com.  s.  439,  note  a ;  Rawston  v.  Taylor,  33  Eng.  L.  &  Eq.  428  ; 
Broadhent  v.  Ramsbotham,  34  Eng.  L.  &  Eq.  553  ;  Luther  v. 
Winnis'immet  Co,,  9  Cush.  171 ;  Shields  v.  Amdt,  3  Green 
Ch.  R.   234,  246. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  action  in  case  for  obstructing  a  brook  or 
stream  of  water.  When  the  plaintiffs  rested,  the  court,  on  mo- 
tion, directed  a  verdict  for  the  defendant. 

The  plaintiff's  evidence  tended  to  show  that  certain  springs 
in  the  hillside  in  their  land  ran  down  and  formed  a  small  pond 
near  the  highway  and  thence  the  water  made  its  way  through  a 
ravine  and  spread  out  upon  the  meadow  below;  that  in  the  year 
1852,  for  the  purpose  of  forming  a  channel  for  the  water  and  of 
draining  the  land  so  they  could  drive  upon- it,  they  turned  a  furrow 
through  the  ravine,  terminating  within  ten  or  twelve  feet  of  the 
line  fence  between  their  land  and  the  defendant's ;  that  it  was  a 
deep  furrow  until  near  the  lower  end,  when  it  was  shallower  and 
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ended  with  a  turn  to  one  side  so  as  to  discharge  the  water  upon 
the  surface  of  the  ground  ;  that  the  water  that  ran  in  the  ditch 
mainly  came  from  the  pond ;  that  water  ran  in  the  ditch  all  the 
jear,  generally  two  to  three  inches  deep  by  about  six  inches  wide 
less  than  that  in  dry  weather  and  considerably  more  in  case  of 
heavy  rains  and  melting  snows ;  that  in  1887,  the  channel  having 
become  obstructed,  the  plaintiffs  cleared  it  out  to  about  its  former 
capacity  ;  that  the  water  had  no  channel  after  it  left  the  ditch  ; 
that  sometimes  when  low,  it  would  disappear  in  the  plaintiffs 
grass  land  and  not  visibly  reach  the  division  line,  and  that  when 
it  was  higher  it  would  overflow  upon  the  defendant's  land ;  some 
of  the  witnesses  said  it  "  soaked  through"  the  land  between  the 
end  of  the  ditch  and  the  line  fence  ;  that  it  never  resumed  a  chan- 
nel after  it  passed  onto  the  land  of  the  defendant ;  that  the  de- 
fendant with  sods  and  sticks  made  an  obstruction  along  the  line 
upon  his  own  and  the  plaintiffs  land  and  prevented  the  water 
from  entering  upon  his  land,  which  is  the  cause  of  action  alleged. 

The  case  must  be  governed  by  the  law  relative  to  water- 
courses, which  is  well  settled. 

We  have  seen  no  better  definition  of  a  watercourse  than  that 
given  by  Chancellor  Williamson,  1  Beas.  Cb.  R.  280 ;  (72  Am. 
Dec.  394) :  "  A  watercourse  is  a  channel  or  canal  for  conveyance 
of  water,  particularly  in  draining  lands ;  it  may  be  natural,  as 
when  it  is  made  by  the  natural  flow  of  the  water,  caused  by  the 
general  superficies  of  the  surrounding  land  from  which  the  water 
is  collected  into  one  channel,  or  it  may  be  artificial  as  in  case  of 
a  ditch  or  other  artificial  means  used  to  divert  the  water  from  its 
natural  channel,  or  to  carry  it  from  low  lands,  from  which  it  will 
not  flow  in  consequence  of  the  naturalrf ormation  of  the  surface  of 
the  surrounding  land."  Angell  on  W.  C.  s.  4,  says  that  a  water- 
course consists  of  bed,  banks,  and  water,  though  the  water  need 
not  flow  continuously — that  many  watercourses  are  sometimes 
dry.  There  must  be  a  distinct  channel,  the  bed  of  the  stream, 
with  well  defined  banks,  cut  through  the  turf  and  into  the  soil 
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by  the  flowing  of  the  water,  presenting  on  a  casual  glance  to 
every  eye  the  unmistakable  evidences  of  the  frequent  action  of 
running  water,  and  not  a  mere  depression.  Gibbs  v.  WUliamSy 
25  Kan.  214,  (37  Am.  R.  241). 

This  stream,  small  as  the  evidence  tended  to  show  it  was, 
and  small  as  was  its  channel,  clearly  falls  within  the  legal  defini- 
tion of  a  watercourse.  Its  beginning  was  at  the  point  where  it 
first  received  the  percolating  water  of  the  ravine  and  sent  it  down* 
towards  the  meadow  in  one  course ;  its  terminus  was  at  the  point 
where  the  furrow  ran  out  and  the  water  was  discharged  upon  the 
meadow  near  the  defendant's  land. 

By  reason  of  the  nature  or  conformation  of  the  soil,  water 
sometimes  leaves  its  channel,  and  after  spreading  over  a  wide 
space  without  apparent  banks,  flows  a  considerable  distance  and 
again  takes  a  regular  channel,  yet  it  maintains  its  character  as  a 
watercourse.  Macomher  v.  Godfrey^  108  Mass.  219  ;  GiUett  v. 
Johnson^  30  Conn.  180.  But  in  this  case  none  of  the  plaintiffs 
evidence  tended  to  show  that  the  water  ever  found  a  channel  on 
the  defendant's  land ;  on  the  contrary,  it  was  lost  in  the  soil  near 
the  division  line.  From  the  end  of  the  ditch  to  the  fence,  a  dis- 
tance of  ten  or  twelve  feet,  there  was  no  channel ;  all  the  wit- 
nesses so  testified.  Wm.  Hawley,  one  of  the  plaintiffs,  was 
asked : 

Q.  "  Why  didn't  you  run  it  clear  down  to  the  line  fence  ?" 
A.  "  I  didn't  propose  to  throw  all  the  water  on  to  Mr.  Sheldon. 
I  didn't  run  it  there.  I  left  it  within  ten  feet — I  don't  know 
just  ten — ten  or  a  dozen,  and  let  it  spread  its  natural  course." 

In  answer  to  the  question :  "  When  it  gets  down  to  the  end 
of  the  channel  where  does  it  go  to,"  he  said  :  "It  spreads  oflE  on 
both  farms."  So  it  appears  from  his  own  testimony  that  it  be- 
came mere  surface  water  and  was  squandered  when  it  reached 
the  end  of  the  ditch. 

If  this  stream  of  water  had  continued  in  a  defined  channel 
upon  and  over  the  defendant's  land,  he  and  the  plaintiffs  would 
have  acquired  correlative  rights  in  relation  to  it.      Each  party 
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would  have  had  a  right  to  its  natural  flow;  but  upon  the  evidence 
produced  by  the  plaintiffs  the  defendant  was  not  guilty  of  ob- 
structing a  brook  or  stream  of  water,  and  the  court  below  prop- 
erly directed  a  verdict  in  his  favor. 
Judgment  affirmed. 


NELSON  GAY'S  ESTATE  v,  NAOMT  B.  HASSOM 

ET  AL. 

StaPute   of    limitations,       Ackiiowledgment    of  payment.     Pay- 
ment by  husband  may  keep  alive  mortgage  as  against  wife. 

m 

1.  An  endorsement  upon  a  promissory  note,  "Paid  on  this  note,  March 

11,  1882,  ten  dollars,"  signed  by  the  maker,  is  a  sufficient  written  ac- 
knowledgment to  interrupt  the  running  of  the  statute  of  limitations, 
although  no  payment  was  in  fact  made. 

2.  And  where  a  wife  joined  with  her  husband  in  a  mortgage  of  her  real 

estate  to  secure  the  payment  of  the  note,  which  was  signed  by  her 
husband  alone,  such  an  acknowledgment  by  the  husband  will  keep 
alive  the  mortgage  as  against  her. 

Foreclosure  of  mortgage.  Heard  upon  the  pleadings,  a 
special  master's  report,  and  exceptions  thereto,  at  the  December 
term,  1891.  Taft,  chancellor,  decreed  a  foreclosure  with  costs. 
The  defendants  appeal. 

The  opinion  states  the  case. 

J.  J.   Wilson,  for  the  orator. 

Neither  party  can  repudiate  the  transaction  by  which  a  pay- 
ment of  ten  dollars  on  the  mortgage  note  was  acknowledged. 
MoConnell  v.  Merrill  et  al.,  53  Vt.  14:9. 

That  transaction  was  a  sufficient  recognition  of  the  debt. 
Martin  v.  Bowher,  19  Vt.  526 ;  Phelps  v.  Steward,  12  Vt.256  ; 
Moore  v.  Stevens,  83  Vt.  308 ;  Blake  &  Heart  v.  Parlemon,  13 
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Vt.  574  ;  Beevnn  v.  FarreU^  39  Vt.  206 ;  Hunter  v.  KittridgSy 
'41  Vt.  359  ;  Bray  ton  v.  Rockwdl,  41  Vt.  621. 

And  it  affected  all  persons  interested  in  the  equity  of  re- 
demption. Barrett  v.  Prentice^  57  Vt.  300  ;  HoUister  v.  York 
et  al.,  69  Vt.  1 ;  2  Jones  Mort  s.  1198. 

Ilunton  cfe  Stickney,  for  the  defendants. 

Equity  will  not  aid  a  stale'  claim.  Smith  v.  Clay,  3  Bro. 
Ch.  638  ;  BatHey  v.  Faulkner,  3  B.  &  Al.  293;  Green  v.  Rivett, 
2  Salk.  422 ;  Kelling  v.  Shaw,  1  Moore  345  ;  Clemetson  v.  WU- 
Hams,  8  Cranch,  72. 

In  fact  the  ten  dollars  was  not  paid  ;  hence  it  did  not  renew 
the  note.  Blanchard  v.  Blanchard,  122  Mass.  558  ;  Waters  v. 
Tompkins,  2  C.  M.  &  R.  732,  726  ;  Ray  v.  Rood,  62  Vt.  293 ; 
Ilale  V.  Wilson,  30  N.  W.  Rep.  739 ;  Smith  v.  Westmoreland^ 
12  S.  &  M.  663  ;  Davison  v  Harrison,  33  Miss  42. 

At  all  events  the  payment  does  not  bind  the  wife.  She  was 
surety  for  her  husband's  debt,  and  the  statute  expressly  exempts 
a  surety  from  the  effect  of  a  part  payment  by  the  principal. 
Purvis  V.  Carstaphan,  73  N.  C.  575 ;  Short  v.  Battle,  52  Ala. 
456;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170;  Oleaves  v.  Paine, 
1  De  G.  J.  &.  S.  87,  95,  96 ;  1  Bishop  Mar.  Worn.  s.  604 ;  Bay. 
Sur.  pp.  3,  4 ;  McMillan  et  al  v.  BuWs  Head  Bk,  32  Ind.  2 ; 
Kearnes  v.  Montgomery  4  W.  Va.  29,  40 ;  R.  L.  986 ;  Acts  1884 
No.  140,  s.  1,  last  clause  ;  Gould  v.  Cayuga  Co.  Bk.  86  N.  Y. 
75  ;  Harper  v.  Fairley,  53  N.  Y.  442  ;  Whitcomh  v.  Whiting,  2 
Doug.  652 ;  Joslyn  v.  Smith,  13  Vt.  353,  356. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  defendant,  Naomi  B.  Hassom,  and  her 
husband,  George  P.  Hassom,  on  the  14th  day  of  October,  1867, 
gave  a  mortgage  of  her  real  estate  to  secure  the  payment  of  his 
note  to  M.  N.  Gay  &  Son  for  the  sum  of  ten  hundred  and  forty 
dollars.  On  the  11th  day  of  March,  1882,  George  P.  Hassom 
made  an  indorsement  upon   the  back  of  the  note  as  follows : 
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"  Paid  on  this  note  March  11,  1882,  ten  dollars,"  and  signed  his 
name  thereto.  On  the  same  day,  Nelson  Gay,  one  of  the  payees 
and  holders  of  the  note,  charged  George  P.  Hassom,  on  book, 
ten  dollars  as  having  been  indorsed  on  the  note.  The  master 
has  found  that  the  indorsement  on  the  note  and  the  charge  on 
book  represent  the  same  transaction ;  that  the  only  payment 
then  made  was  the  charge  on  book ;  and  that  the  parties  intended 
by  the  transaction  to  prevent  the  statute  of  limitations  running 
on  the  mortgage.  The  orator's  claim  to  the  mortgaged  premises 
is  barred  by  lapse  of  time,  unless  his  intestate's  right  of  entry 
was  kept  alive  by  the  transaction  of  March  11, 1882. 

George  P.  Hassom,  the  maker  of  the  note,  having,  on  the 
back  of  the  note  over  his  signature,  acknowledged  that  ten  dol- 
lars were  paid  on  the  note  ;  and  one  of  the  holders  of  the  note 
having  charged  him  ten  dollars  on  book  on  account  of  the  in- 
dorsement thus  made,  and  forborne  his  right  to  enter  and  take 
possession  of  the  mortgaged  premises  for  more  than  fifteen  years 
after  the  note  was  due ;  and  both  parties  having  intended  the 
indorsement  thus  made  to  operate  as  would  a  payment  sufficient 
to  repel  the  presumption  of  payment  of  the  note  and  take  the 
mortgage  out  of  the  operation  of  the  statute, — the  Court  will 
give  eflfect  to  this  intention  of  the  parties.  The  making  and 
signing  of  the  indorsement  under  these  circumstances  was  an 
acknowledgment  and  recognition  of  the  mortgage  debt,  and  is 
as  effectual  to  rebut  the  presumption  of  payment  and  interrupt 
the  running  of  the  statute  as  if  ten  dollars  had  in  fact  been  paid. 

In  the  case  of  Martin  v.  Bowker^  19  Vt.  526,  it  is  held  that 
a  payment  of  interest  upon  the  mortgage  debt,  or  any  part  of 
the  principal,  or  any  other  act  recognizing  the  existence  of  the 
mortgage  and  that  the  same  is  unsatisfied,  will  be  sufficient  to 
repel  the  presumption  of  payment  and  take  the  case  out  of  the 
operation  of  the  statute. 

In  Burton  v.  Stevens,  24  Vt.  131,  the  defendant  wrote  and 

9^ 
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signed  on  the  back  of  the  notes  these  words,  "  I  hereby  agree 
that  I  will  not  take  any  advantage  of  the  statute  of  limitationfi 
on  the  within  two  notes;"  and  it  was  held  that  thig  was  an 
acknowledgment  sufficient  to  take  the  notes  out  of  the  operation 
of  the  statute,  and  that  the  defendant  was  technically  estopped 
by  this  agreement  from  claiming  the  benefit  of  the  statute. 
Isham,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  It  is 
evident  that  in  making  that  agreement  the  defendant  intended 
to  place  in  the  hands  of  the  plaintiflE  sufficient  evidence  to  pro- 
tect his  claim  from  the  operation  of  the  statute,  and  that  the 
plaintiff  in  taking  this  agreement  supposed  that  his  claim  was 
saved  thereby  from  its  operation.  It  is  just  and  reasonable, 
therefore,  that  such  an  effect  should  be  given  to  the  agreement, 
if  it  can  be  consistent  with  the  established  rules  of  law." 

In  Gardner  v.  MoMahon,  3  Q.  B.  (43  E.  C.  L.  870),  Lord 
Denman,  C  J.,  says  :  "  When  the  debtor  used  the  language,  *  I 
will  waive  the  statute,'  it  contains  an  acknowledgment  of  the 
debt  and  promise  to  pay.  It  may  well  be  supposed  that  the  cred- 
itor, on  his  part,  has  forborne  to  sue,  relying  upon  this  under- 
taking  as  preserving  his  right  of  action  in  the  future." 

In  the  case  of  Corliss  dh  Way  v.  Grow,  58  Vt.  702,  it  is  held 
that  a  part  payment  of  a  debt  is  an  implied  acknowledgment  of 
the  existence  of  the  debt  upon  which  the  payment  is  made,  from 
which  the  law  implies  a  promise  to  pay  the  balance,  unless  such 
implication  is  rebutted  by  something  that  transpires  at  the  time 
the  payment  is  made.  There  is  no  reason  why  an  acknowledg- 
ment in  writing  that  a  partial  payment  has  been  made,  signed  by 
the  party  affected  thereby  and  acted  upon  by  the  creditor,  should 
not  be  as  effectual  to  repel  the  presumption  of  payment  and  in- 
terrupt the  running  of  the  statute  as  a  part  payment  in  fact ;  and 
we  hold  that  such  an  acknowledgment  is  a  sufficient  fulfillment 
of  the  requirements  of  tlie  statute.     R.  L.  sec.  974. 

This  case  is  distinguishable  from  that  oiBlanchardv.  Blanch- 
ard^  122   Mass,  658,  relied   upon   by   counsel  for  the  defendant 
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In  that  case,  the  indorsement  was  not  signed  by  the  maker  of  the 
note,  and  it  would  seem  from  the  opinion,  that,  had  it  been  so 
signed,  it  wonld  have  been  held  sufficient.  The  Massachusetts 
statute  (Gren.  Sts.,  chap.  155,  sec.  13)  relating  to  acknowledg- 
ment and  promise,  is  similar  to  ours.  Judge  Endicott,  in  deliver- 
ing the  opinion  of  the  court,  after  referring  to  this  statute,  says  : 
"  It  is  not  contended  that  the  indorsements  on  the  notes  were 
signed  by  the  defendant,  within  the  provisions  of  sec.  13.  It  is 
the  act  of  payment  on  account  of  the  debt,  that  takes  the  case 
out  of  the  statute.  It  therefore  necessarily  follows,  that  an  in- 
dorsement, which  it  is  agreed  does  not  represent  such  a  payment, 
and  is  not  signed  by  the  party  to  be  charged,  cannot  be  made,  by 
force  of  an  oral  agreement,  evidence  of  a  new  and  continuing 
contract.  The  eflfect  of  such  evidence  would  be  to  defeat  the 
operation  of  the  statute,  which  can  be  done  only  by  a  writing 
duly  Bigned,  or  by  a  real  payment  on  account  of  the  debt.  It  is 
contended  by  the  plain tiflf  that  the  defendant  is  estopped  to  deny 
that  the  payment  on  the  notes  was  properly  indorsed.  But  an 
agreement  ineflfectual  to  take  a  case  out  of  the  operation  of  the 
statute,  because  not  contained  in  writing  signed  by  the  party  to 
be  charged  thereby,  cannot  work  an  estoppel." 

We  think  George  P.  Hassom  was  estopped  to  deny  that  the 
indorsement  was  properly  made,  or  that  a  payment  was  in  fact 
made,  and  that  the  orator  may  avail  himself  of  this  under  the  is- 
sue formed  by  his  replication  to  the  defendant's  answers.  The 
holders  of  the  note  had  a  right  to  rely  upon  the  indorsement  as 
such  an  acknowledgment  and  recognition  of  the  mortgage  debt 
as  would  interrupt  the  running  of  the  statute  and  keep  alive  their 
right  of  entry.  Hassom  intended  they  should  so  rely  upon  it. 
He  placed  the  indorsement  upon  the  note  and  signed  it  for  that 
purpose.  It  would  have  been  fraud  in  him  to  assert  what  his 
previous  conduct  and  admission  had  denied,  when  others  had 
acted  on  the  faith  of  such  conduct  and  admission.  Hicks  <&  Cp. 
V.  Ora/m  et  al,   17  Vt.  449  ;  Burton  v.  Stevens,  supra ;  HicJcok 
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V.   Farmer^  cfe  Mechanic^   Bank  et  al^  35  Vt.  476 ;  Shaw  v. 

Beebe  et  aly  35  Vt.  205 ;  Manufacturer's  Bank  of   Troy  v. 

*  ScofieU,  39  Vt.  590;   Wkeder  v.   WiUard,   44  Vt.  640 ;  Montr 

pelier  and    WeUs  Bi/oer  Railroad  Co,  v.  Langdon^  45  Vt.  137 ; 

Soper  V.  Frank,  47  Vt.  368. 

In  the  case  of  the  Utica  Insurance  Co.  v.  Bloodgood^  4 
Wend.  652,  the  defendant  signed  a  writing  in  these  words, 
"  I  hereby  agree  not  to  plead  the  statute  of  limitations,'? 
and  it  was  held  that  he  was  estopped  from  availing  himself  of  the 
statute. 

In  Stearns  v.  Admr.  of  Steams,  32  Vt.  678,  the  defend- 
ant agreed  "  that  he  would  not  take  advantage  of  the  statute  of 
limitations  on  the  note ;"  and  it  was  held  a  sufficient  acknowl- 
edgment to  take  the  note  out  of  the  operation  of  the  statute,  and 
that  the  agreement  need  not  be  pleaded  by  way  of  estoppel,  but 
could  be  shown  under  the  issue  formed  by  traversing  the  plea. 

The  payment  thus  indorsed  and  signed  by  Hassom  had  the  ef- 
fect to  repel  the  presumption  of  payment  and  keep  alive  the 
right  of  entry,  not  only  against  him  but  also  against  all  others 
having  an  interest  in  the  equity  of  redemption.  HoUister  v. 
York  et  al,  59  Vt.  1 ;  Barrett,  Admr,  v.  Prentiss  et  al,  57  Vt. 
297 ;  Tupjper  and  Potter  v.  Rider  and  Wife,  61  Vt.  69  ;  In  re 
Chickering,  56  Vt.  82. 

In  2  Jones  on  Mortgages,  sec.  1198,  it  is  said,  that,  where 
several  persons  are  interested  in  the  equity  of  redemption,  a  pay- 
ment by  one  of  them  keeps  alive  the  right  of  entry,  not  only 
against  him  but  also  against  all  other  owners  of  the  equity.  In 
Barrett,  Admr.  v.  Prentiss  et  al,  supra,  partial  payments  were 
made  by  the  maker  of  the  notes  and  mortgage  after  he  had  sold 
and  quit  possession  of  the  premises,  and  it  was  held  that  this  re- 
butted the  presumption  of  payment,  not  only  as  to  him  but  to  all 
others  who  were  grantees  under  him. 

If  Naomi  B.  Hassom  were  a  grantee  of  .George  P.  Hassom, 
one  of  the  mortgagors,  she  would  be  affected  by  the  acknowl- 
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edgment  thns  made  by  him ;  and  she  is  afiFected  in  no  less  de- 
gree by  reason  of  being  herself  one  of  the  mortgagors.  But  she 
claims  that  in  equity  she  should  be  regarded  as  surety  for  the 
payment  of  her  husband's  note,  and  that,  under  our  statute  (R. 
L.  sec.  976)  relating  to  joint  contractors,  she  is  not  affected 
by  the  payment  or  acknowledgment  made  by  him.  By  join- 
ing with  her  husband  in  a  mortgage  of  her  real  estate  to 
secure  his  debt,  she  did  not  become  a  joint  contractor. 

She  incurred  no  personal  liability  by  so  doing.  The  statute 
referred  to  has  reference  to  parties  incurring  a  personal  liability 
and  has  no  reference  to  a  right  of  entry  into  houses  and  lands. 
The  effect  of  the  mortgage  was  to  convey  the  premises  condi- 
tionally to  the  mortgagees,  and  their  right  of  entry  could  be  de- 
feated only  by  an  actual  payment  ,of  the  mortgage  debt,  or  by 
lapse  of  time  sufficient  to  raise  a  presumption  of  payment. 
George  P.  Hassom  was  the  husband  of  the  owner  of  the  mort- 
gaged premises,  and  was,  by  reason  of  this  relation,  interested  in 
the  equity  of  redemption.  He  was  also  the  only  party  personally 
liable  for  the  payment  of  the  mortgage  debt,  and  he  having 
within  fifteen  years  recognized  and  acknowledged  the  same  as 
unpaid,  the  presumption  of  payment  is  rebutted,  and  the  case  is 
one  in  which  the  law  does  not  presume  that  the  mortgage  debt 
has  been  paid. 

Decree  affii^med  a7id  caicse  remanded. 
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JOSEPH  H.  ENKIGHT  v,  WILLIAM  P.  DODGE. 
ChaUel  mortgage.     Increase  of  animals, 

1.  The  plaintifiTs  mortgage  covered    '*  one  brown  mare  twelve  or  thirteen 

years  old.'*  When  the  mortgage  was  executed  the  mare  was  with 
foal,  and  the  defendant  subsequently  bought  the  colt  in  good  faith 
after  it  had  ceased  to  follow  the  mother  for  the  purpose  of  nurture. 
Hdd,  that  the  plaintiff  had  no  title  to  the  colt  as  against  the  defend- 
ant, for  it  was  not  fairly  embraced  within  the  description,  and  the 
plaintiff  had  never  taken  possession  of  it. 

2.  Nor  would  it  alter  the  case  if  the  defendant  was  informed  at  the  time 

of  purchasing  the  colt,  that  the  mother  was  mortgaged  to  the  plain- 
tiff, but  the  colt  was  not. 

Trover  for  a  colt.  Plea,  the  general  issue.  Heard  at  the 
December  term,  1889,  Koss,  J.,  presiding,  upon  an  agreed  state- 
ment of  facts.  Judgment  for  the  defendant.  The  plaintiff 
excepts. 

J,  C.  Enright  and  J.  J.  Wilson,  for  the  plaintiff. 

The  plaintiff  acquired  title  to  the  colt  under  his  mortgage. 
Clark  V.  Hayward  et  al,  51  Vt.  14 ;  Boynton  v.  Bradley ,  54 
Vt.  92;  Forman  et  al,  v.  Proctor  et  al,  9  B.  Monroe  124; 
Thorpe  Bros.  <&  Co.  v.  Cowles  et  al,  65  Iowa  408 ;  Kellogg  v. 
Loveley,  46  Mich.  130 ;  Evam>  et  al,  v.  Meriken,  8  G.  &  J.  39. 

Geo.  L.  Fletcher,  for  the  defendant,  cited 

Jones  Chat.  Mort.,  s.  150 ;  Buchmastery.  Smith,22  Vt.203; 
Church  V.  McLeod,  58  Vt,  541 ;  Morgan  v.  Kidder  <&  Mdbinson, 
55  Vt.  367 ;  Calkins  v.  Clement,  54  Vt.  634. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  The  plaintiff  claims  title  to  the  colt  in  question 
under  a  chattel  mortgage  of  its  mother,  in  which  the  colt  is  in 
no  way  referred  to,  and  its  mother  is  described  as  "  one  brown 
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mare  twelve  or  thirteen  years  old."  The  mare  was  with  foal  at 
the  time  the  mortgage  was  executed,  but  the  mortgage  contained 
no  reference  to  her  use  or  increase.  The  colt  was  four  months 
old,  weaned,  and  in  the  possession  of  the  mortgagor  at  the  time 
the  defendant  in  good  faith  bought  it  of  the  mortgagor,  paying 
full  value  therefor.  The  defendant  was  told  at  the  time  of  the 
sale  that  the  mare  was  mortgaged  to  the  plaintiff,  but  that  the 
colt  was  not  mortgaged  or  incumbered. 

If  the  plaintiff  had  title  to  the  colt  by  reason  of  this  mort- 
gage upon  its  mother,  such  title  was  in-operative  as  against  a 
purchaser  or  attaching  creditor,  and  the  defendant  acquired  good 
title  by  his  purchase  of  the  mortgagor.  R.  L.  1966  ;  Parker  v. 
Chase  and  Buck,  62  Vt.  206 ;  Longey  v.  Leach,  57  Vt.  377  ; 
Darling  v.  WiUon,  60  N.  H.  59  (49  Am.  Kept.  305) ;  Funk  v. 
Pond,  64  Wis.  35  (54  Am.  Eept.  576) ;  Rogers  v.  Highland,  69 
Iowa  604  (58  Am.  Rep.  230);  McyrriU  v.  Ncyyes,  56  Maine  458 
(96  Am.  Dec.  486). 

R.  L.  1966  provides  that  a  mortgage  of  such  personal  prop- 
erty shall  not  be  valid  against  any  person  except  the  mortgagor,his 
executors  and  administrators,  unless  the  possession  of  the  prop- 
erty is  delivered  to,  and  retained  by,  the  mortgagee,  or  the  mort- 
gage is  recorded  in  the  office  of  the  clerk  of  the  town  in  which 
the  mortgagor  resides  at  the  time  of  making  the  same,  or  if  he 
resides  out  of  the  State,  in  the  town  in  which  the  property  is 
situated. 

Before  the  enactment  of  this  statute,  a  mortgage  of  personal 
property  was  void  as  against  subsequent  purchasers  and  attach- 
ing creditors,  unless  the  mortgagee  took  and  retained  possession 
of  the  property.  WoodAJoard  v.  Gates,  9  Vt.  368 ;  Tobias  v. 
Francis,  3  Vt,  425  ;  KendaU  v.  Samson,  12  Vt.  515.  The  only 
change  made  by  this  statute  is  to  authorize  the  recording  of  the 
mortgage  in  lieu  of  possession  of  the  mortgaged  property  by  the 
mortgagee,  and  as  equivalent  to  it.  Such  recording  is  construc- 
tive notice  to  third  parties  subsequently  dealing  with  the  prop- 
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erty  of  the  rights  and  interest  of  the  mortgagee.  Such  con- 
structive notice  is  co-extensive  with  the  contents  of  the  mortgage 
so  recorded ;  but,  from  the  very  nature  of  things,  it  cannot  be 
constructive  notice  of  a  fact  in  no  way  referred  to  in  it.  The 
purpose  of  recording  the  mortgage  is  to  give  notice  that  the  per- 
son in  possession  of  the  property  is  not  the  absolute  owner ;  and 
to  effectuate  this  purpose,  there  must  be  such  a  description  of  the 
chattel  in  the  mortgage  as  will  enable  the  purchaser  or  attaching 
creditor  to  discover  the  true  state  of  the  title.  If  the  mortgage 
falls  short  of  this,  it  does  not  answer  the  requirements  of  the 
statute,  and  is  void  as  against  all  persons  '^  except  the  mortga- 
gor, his  executors  and  administrators." 

By  the  construction  given  to  this  statute  in  the  case  of 
Parker  v.  Chase  and  Btu)k,  supra^  every  distinct  chattel  must 
be  so  described  in  the  mortgage  itself  that  a  third  person,  aided 
by  inquiry  which  the  instrument  itself  suggests,  will  be  able  to 
identify  it;  nothing  short  of  this  will  impart  notice  to  a  purchaser. 
The  plaintiffs  mortgage  contained  nothing  to  suggest  inquiry  in 
regard  to  the  colt,  therefore  it  was  not  constructive  notice  that 
the  colt  was  mortgaged.  At  the  time  the  defendant  bought  the 
colt,  the  period  of  nurture  had  passed.  It  was  no  longer  con- 
nected with  its  mother  for  any  purpose.  It  was  a  chattel,  dis- 
tinct from  its  mother.  Being  a  distinct  chattel,  it  was  not  in- 
cluded within  the  description  of  the  mother  nor  an  incident  of 
the  mortgage.  There  was  nothing  in  its  then  relation  to  its 
mother  to  suggest  that  it  was  incumbered  by  the  mortgage  upon 
her.  There  is  nothing  in  the  description,  "  one  brown  mare 
twelve  or  thirteen  years  old,"  to  suggest  that  a  colt  four  months 
old,  and  no  longer  following  its  mother  for  nurture,  is  mort- 
gaged. The  colt  would  not  have  been  a  chattel  more  distinct 
and  separate  from  its  mother  if  it  had  been  five  years  old.  It 
was  such  a  chattel  as  the  law  requires  the  mortgagee  to  have  in 
his  possession  or  described  in  a  recorded  mortgage. 

But  it  is  claimed  that  the  notice  given  to  the   defendant  at 
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the  time  of  sale,  that  the  mother  was  mortgaged,  was  sufficient 
to  suggest  inquiry  in  regard  to  the  ownership  of  the  colt.  The 
notice  thus  given  was,  in  effect,  nothing  more  than  the  construc- 
tive notice  given  by  the  recording  of  the  mortgage.  The  colt 
being  a  chattel  distinct  from  its  mother,  the  record  of  the  mort- 
gage was  only  notice  that  she  was  mortgaged.  The  notice  given 
at  the  time  of  the  sale  was  nothing  more.  If  he  had  examined 
the  record  of  the  mortgage,  he  would  have  found  nothing  to 
suggest  the  necessity  of  inquiry  as  to  the  ownership  of  the  colt ; 
such  examination  would  only  confirm  the  statement  made  by  the 
mortgagor  that  tlie  colt  was  not  mortgaged.  He  had  such  notice 
only  of  title  in  the  mortgagee  as  the  mortgage  itself  gave  pur- 
chasers and  attaching  creditors,  and  it  is  immaterial  whether  the 
notice  was  actual  or  constructive.  Longey  v.  Leaoh^  supra. 
There  was  nothing  in  the  actual  or  constructive  notice  to  suggest 
an  inquiry  that  would  enable  the  defendant  to  discover  any  title 
to  the  colt  that  would  be  superior  to  his  own  as  purchaser.  If 
he  had  received  notice  before  the  sale  of  all  the  facts  now  dis- 
closed, the  plaintiflfs  title  would  be  inoperative  as  against  him. 
Such  notice  would  be  only  notice  of  a  title  in  the  plaintiff  that 
the  law  declares  inoperative  as  against  him.  The  plaintiff  has 
not  observed  tho  law  relating  to  chattel  mortgages.  He  did  not 
have  possession  of  the  colt,  nor  did  he  have  on  record  a  mortgage 
in  which  it  was  described  with  sufficient  definiteness  to  enable  a 
purchaser  or  attaching  creditor,  aided  by  inquiry  suggested  by 
the  instiniment  itself,  to  discover  his  title.  Having  neither  pos- 
session nor  such  a  mortgage  on  record,  his  title  is  inoperative  as 
against  all  persons  "  except  the  mortgagor,  his  executors  and  ad- 
ministrators." 

Jvdgment  affirmed. 
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KEUBEN  TAYLOE  v.  JOHN  C.  COOLIDGE. 

FaUe  imprisonment  under  tax .  warrant.      Damages,       Interest. 
Direction  of  verdict,     deceptions  must  be  taken  below. 

1.  Evidence  of  an  arrest  and  restraint  upon  an  illegal  warrant  will  support 

an  action  for  false  imprisonment,  although  there  is  in  fact  no  com- 
mitment to  or  confinement  in  jail. 

2.  It  appeared  that  the  defendant  arrested  the  plaintiff  upon  a  tax  warrant 

and  transported  him  to  Woodstock  for  the  purpose  of  committing  him 
to  jail,  whereupon  the  plaintiff  paid  the  tax  and  was  set  at  liberty. 
Upon  the  trial  the  court  said  that  unless  there  was  some  question 
which  the  parties  desired  to  present  to  the  jury,  he  would  hold  the 
warrant  illegal  and  direct  a  verdict  for  the  plaintiff.  Held,  that  the 
defendant,  having  made  no  claim  in  that  respect  then,  could  not  in 
Supreme  Court  insist  that  the  question  whether  the  plaintiff  con- 
sented to  the  arrest  should  have  been  submitted  to  the  jury. 

3.  In  an  action  for  false  imprisonment  the  plaintiff  may  recover  as  dam- 

ages the  amount  of  a  tax  paid  by  him  to  obtain  his  release  from  re- 
straint under  an  illegal  tax  warrant,  although  the  tax  itself  was  a 
valid  one  against  the  plaintiff. 

4.  The  court  might  properly  direct  a  verdict  for  the  amount  so  paid. 

5.  But  interest  was  not  recoverable  eo  nomine  as  matter  of  law,  and  the 

court  having  directed  a  verdict  for  the  amount  paid,  with  interest, 
the  judgment  of  the  County  Court  will  be  reversed,  and  judgment 
given  for  the  amount  paid,  without  interest. 

6.  The  statute  requiring  actions  for  the  recovery  of  taxes  paid  under  pro- 

test to  be  brought  within  one  year.  No.  8,  Acts  1884,  has  no  applica- 
tion to  a  suit  for  a  false  imprisonment,  whereby  the  payment  of  the 
tax  was  compelled. 

Trespass  for  false  imprisonment.  Plea,  the  general  issue 
with  notice  of  justification  under  a  tax  warrant.  Trial  by  jury 
at  the  May  term,  1891,  Ross,  Ch.  J.,  presiding.  The  Court  di- 
rected a  verdict  for  the  plaintiff.  Exceptions  by  the  de- 
fendant. 
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The  evidence  of  the  plaintiff  tended  to  show  that  on  or  about 
the  19th  day  of  May,  1886,  he  was  arrested  by  the  defendant,  at 
Plymouth,  and  transported  to  Woodstock  for  the  purpose  of 
being  committed  to  the  public  jail,  and  that  he  was  compelled  to 
pay,  and  did  pay,  in  Woodstock,  the  sum  of  $49.73  to  procure 
his  release  from  such  restraint.     * 

The  defendant  justified  as  the  collector  of  taxes  for  the  town 
of  Plymouth  for  the  year  1885.  The  tax  in  question  was  a 
highway  tax  assessed  upon  the  grand  list  of  1882.  The  grand 
list  and  the  original  assessment  of  the  tax,  were  in  all  respects 
legal,  and  the  tax  was  a  valid  tax  as  against  the  plaintiff.  In 
1882  the  selectmen  of  the  town  of  Plymouth  issued  a  rate-bill 
containing  this  tax  against  the  plaintiff  and  the  plaintiff  paid  a 
portion  of  it,  leaving  still  due  the  sum  of  $40.92.  In  1885  the 
selectmen  of  the  town  of  Plymouth  for  that  year,  attached  a  new 
warrant  to  this  same  rate  bill  and  placed  it  in  the  hands  of  the 
defendant  for  collection.  Under  this  warrant  the  defendant  de- 
manded the  amount  of  the  unpaid  tax  from  the  plaintiff,  and 
upon  his  refusing  to  pay  the  same,  took  him  into  custody  and 
carried  him  to  Woodstock,  whereupon  the  plaintiff  paid  the  de- 
fendant the  amount  of  said  tax   and   the  costs  of  collection, 

m 

amounting  in  all  to  $49.73.  There  was  some  evidence  in  the 
case  tending  to  show  that  the  plaintiff  consented  that  the  defend- 
ant might  arrest  and  commit  him  to  jail,  as  is  fully  stated  in  the 
opinion  of  the  court. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  sum  of 
$67.63,  and  costs,  that  being  the  amount  paid  by  the  plaintiff  to 
procure  his  discharge  together  with  interest  from  the  date  of 
such  payment  to  the  time  of  trial.  To  this  action  of  the  court 
the  defendant  excepted. 

W,  W.  Stiokney,  and  TT.  K  Johnson^  for  the  defendant. 

The  plaintiff  paid  the  defendant  the  amount  of  this  tax  under 
protest,  and  the  suit  for  its  recovery  should  have  been  brought 
within  one  year.     No.  8,  Acts  of  1884. 
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The  court  erred  in  directing  the  verdict. 

a.  There  was  evidence  in  the  case  tending  to  show  that 
the  plaintiff  consented  to  the  restraint.  EUia  v.  Cleveland^  54 
Vt.  437. 

b.  In  actions  of  tort  the  court  can  only  direct  a  verdict  for 
the  plaintiff  in  nominal  damages.  Thomp.  Tr.  p.  1472  et  seq.; 
Benjamin  v.  HiUard^  23  How.  149  ;  Worster  v.  G(mal  Brid^Cj 
16  Pick.  541 ;  EirnbaU  v.  Bath,  38  Me.  219. 

c.  What  the  plaintiff  paid  was  a  tax  actually  due  from  him 
to  the  town.  Hence  the  damages  should  have  been  mitigated  to 
the  extent  of  tliat  tax.  ffurlburt  v.  Green^  41  Vt.  490 ;  Pierce 
V.  Benjamin,  14  Pick  356. 

d.  The  plaintiff  was  not  entitled  to  interest  as  matter  of 
law.  2  Thomp.  Tr.  s.  2066 ;  Richmond  v.  Branson,  5  Denio. 
55;  Watkinson  v.  Laughton,%  Johns.  213  ;  Clement  v.  Spear, 
56  Vt.  401. 

Gilbert  A.  Davis,  for  the  plaintiff. 

The  court  properly  directed  a  verdict.  The  warrant  under 
which  the  defendant  acted  was  illegal,  and,  therefore,  his  justifi- 
cation failed.     No.  12,  Acts  of  1884,  s.  9. 

No.  8,  Acts  of  1884,  only  applies  to  actions  in  assumpsit  for 
the  recovery  of  taxes  paid  under  protest.  B,  F,  Canal  Co.  v. 
Rockingham,  37  Vt.  622 ;  Spear  v.  Town  of  Braintree,  24t  Vt. 
414 ;  Vt  Cent,  Rd.  Co.  v.  Burlington,  28  Vt.  193 ;  Slack  w 
Norvnch,  32  Vt.  818. 

The  fact  that  the  tax  was  actually  due  from  the  plaintiff  has 
no  bearing  upon  the  damages  in  this  suit.  The  arrest  and  con- 
finement wiere  illegal.  Hull  v.  Ray,  40  Vt.  576;  Irish  v.  Cloyes 
<&  Morse,  8  Vt.  39 ;  Stewart  v.  Martin,  16  Vt.  397. 

There  was  no  error  in  including  interest  in  the  verdict. 
Lindsley  v.  Danville,  46  Vt.  144  ;  Thrall  v.  Lathrop,  30  Vt.  307 ; 
Grant  v.  King  et  al,  14  Vt.  367. 
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The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  It  is  not  claimed  in  the  brief  of  the  defendant's 
counsel  that  the  warrant  attached  to  this  tax-bill  was  legal.  Un- 
der the  law  existing  when  the  tax  of  1882  was  assessed,  the 
selectmen,  on  or  before  June  1,  1883,  should  have  delivered  a 
list  of  the  unpaid  taxes  to  the  collector  of  town  taxes,  who  should 
have  collected  and  paid  the  same  to  the  treasurer  on  or  before 
the  first  of  the  following  August.  R.  L.  3053.  Even  this  pro- 
vision of  the  statute  had  been  repealed  when  the  selectmen 
placed  the  warrant  in  the  hands  of  the  defendant,  in  May,  1885. 
Acts  of  1884,  No.  12. 

If  the  defendant  arrested  the  intestate  upon  this  warrant  he 
thereby  rendered  himself  liable  for  a  false  imprisonment,  which 
is  defined  to  be  a  trespass  committed  by  one  man  against  the 
person  of  another  by  unlawfully  arresting  and  detaining  him 
without  any  legal  authority.  2  Add.  on  Torts,  s.  798.  It  was 
not  necesssary  that  there  should  be  an  actual  confinement  in  jail. 
Every  confinement  of  the  person  is  an  imprisonment,  whether  it 
be  in  a  common  prison,  or  in  a  private  house,  or  in  the  stocks,  or 
even  by  forcibly  detaining  one  in  the  public  streets.  3  Black. 
Com.  127. 

But  the  defendant's  counsel  argue  that  there  was  evidence 
in  the  case  which  tended  to  show  that  the  restraint  of  the  in- 
testate's liberty  was  not  against  his  will  but  with  his  consent. 
The  exceptions  state  that  the  defendant  testified  that  the  intestate 
told  him  that  he  had  no  personal  estate  out  of  which  he  could 
satisfy  the  tax,  and  that  the  intestate  or  his  son  suggested  to  the 
defendant  that  he  had  better  take  the  intestate  to  jail,  and  that 
the  intestate  fixed  his  own  time  to  be  taken  there.  By  agreement 
of  counsel  a  transcript  of  the  testimony  taken  in  the  case  was 
pjwsed  up,  from  which  it  appears  that  the  plaintiff's  evidence 
tended  to  show  that  the  defendant  gave  the  intestate  the  alterna- 
tive to  pay  his  tax  or  go  to  jail.  The  defendant's  return  upon 
the  warrant  states  that  the  intestate,  on  the  16th  day  of  May,  re- 
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quested  to  be  carried  to  jail,  that  a  delay  was  granted  at  his  re- 
quest until  the  19th,  when  the  defendant  arrested  him  and  trans- 
ported him  to  Woodstock  where  he  paid  the  tax  and  costs. 
Whether  the  evidence  upon  this  point  was  conflicting  or  not  is 
not  material,  for  the  transcript  before  ns  shows  that  the  defend- 
.  ant's  counsel  did  not  ask  to  go  to  the  jury  upon  the  question  of 
consent ;  that  the  Court  said  to  counsel  that  unless  there  was  some 
question  which  they  desired  to  present  to  the  jury  he  would  hold 
the  warrant  unlawful,  leaving  only  the  question  of  damages  to  be 
determined,  and  the  case  shows  no  exception  to  this  ruling. 

The  only  question  before  this  Court  is  in  respect  to  the 
damages  that  the  plaintiff  might  recover.  The  warrant  was 
illegal,  and  all  the  acts  which  the  defendant  did  by  virtue  of  it — 
the  arrest,  detention,  transporting  to  jail  and  taking  the  intes- 
tate's money — were  unlawful,  and  the  plaintiflE  was  entitled  to  a 
verdict.  An  invasion  of  a  legal  right  always  imports  some  dam- 
ages, though  no  pecuniary  loss  results  therefrom.  Rob.  Dig. 
231,  pi.  2,  3.  The  direction  of  the  Court  for  nominal  damages 
certainly  was  favorable  to  the  defendant. 

The  tax  and  costs  were  paid  by  the  intestate  under  duress, 
as  an  incident  of  the  arrest  and  detention.  The  taking  the 
money  was  a  part  and  parcel  of  the  trespass,  and  the  plaintiff 
was  entitled  to  recover  back  the  sum  paid  to  procure  his  release. 
In  actions  of  this  kind  the  .plaintiff  is  entitled  to  recover  such 
general  damages  as  are  the  common  and  ordinary  result  of  the 
wrongful  act.  Page  v.  Mitchell^  13  Mich.  63,  (86  Am.  Dec.  75) ; 
Rob.  Dig.  222,  pi.  6.  Loss  of  money  is  as  much  a  consequence 
of  the  trespass  as  loss  of  time,  injury  to  health  or  deprivation  of 
liberty.  As  the  plaintiff  was  entitled  as  matter  of  law  to  re- 
cover the  $49.73,  and  as  no  computation  was  required,  there  was 
no  question  of  fact  to  be  submitted  to  the  jury. 

No.  8,  Laws  of  1884,  has  no  application  to  this  case.  That 
act  provides  that,  suits  to  recover  money  paid  under  protest  for 
taxes,  shall  be  commenced  within  one  year  after  the  cause  of 
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action  accrues.     This  action  is  for  a  wrongful  arrest  and  deten- 
tion, and  the  money  paid  is  claimed  as  an  element  of  damages. 

The  Court  directed  the  jury  to  add  interest  to  the  amount 
paid  by  the  intestate  to  the  defendant ;  in  this  there  was  error. 
The  plaintiff  was  not  entitled  to  interest  as  a  matter  of  law. 
Whether  interest  should  be  allowed  in  actions  of  tort  is  a  ques- 
tion of  fact  for  the  jury,  and  when  allowed  it  is  as  a  part  of  the 
damages — not  strictly  as  interest. 

Therefore  the  judgment  must  be  reversed  and  judgment  for  the 
plaintiff  to  recover  the  sum  o/S49,7S. 
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A^oummerU  of  County  Court,  To  place  other  than  court  house. 
By  a  single  judge.  Error  must  affirmatively  appear.  Statute 
of  limitations.  Items  of  credit  not  claimed,  Wife  not  a 
witness.  Services  performed  on  Sunday.  Statute  of  frauds, 
Novation.  Administrator  may  recover  in  individual  capac- 
ity for  debt  due  estate.  Computation  of  interest.  Memoran- 
dum books  as  evidence, 

1.  The  County  Court  for  the  county  of  Windsor  maybe  adjourned  from 
the  court  house  to  the  residence  of  one  of  the  assistant  judges  in 
Woodstock. 

3.  The  presiding  judge  alone  may  make  such  adjournment  if  the  two 
assistant  judges  are  disqualified  from  acting. 

8.  Sickness  is  a  legal  disqualification;  and  where  the  exceptions  state  that 
one  assistant  judge  was  confined  to  his  house  by  ill  health  and  that 
the  other  was  absent,  error  in  making  the  adjournment  does  not 
affirmatively  appear,  for  it  is  the  duty  of  the  assistant  judge  to  be 
present  unless  disqualified,  and  the  presumption  is  that  he  does  his 
duty. 
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4.  In  an  action  of  book  account  one  party  may  credit  the  other  with  items, 

which  are  proper  items  of  credit,  and  thereby  avoid  the  operation  of 
the  statute  of  limitations,  although  the  other  party  claims  nothing  by 
reason  of  such  items  and  insists  that  they  should  not  be  credited  to 
him. 

5.  The  defendant  directed  his  wife  to  pay  the  plaintiff  for  certain  services 

and  the  wife  did  pay  him  in  the  presence  of  her  husband.  Heidt 
that  the  wife  was  not  a  competent  witness  to  this  fact,  for  that  in 
the  making  of  such  payment  she  was  not  the  agent  of  her  husband. 

6.  The  auditor  reported,  in  respect  to  certain  items  which  he  allowed  the 

plaintiff,  that  they  were  for  services  performed  on  Sunday.  Held, 
that  the  allowance  by  the  auditor  would  not  be  set  aside  in  Supreme 
Court  since  it  did  not  affirmatively  appear  that  the  service  was  per- 
»  formed  before  sunset  on  Sunday  nor  that  it  was  not  a  work  of  charity 
or  necessity. 

' .  The  defendant  being  indebted  to  C  and  C  being  indebted  to  the  plain- 
tiff, it  was  agreed  between  the  three  that  the  plaintiff  should  dis- 
charge C  and  that  the  defendant  should  pay  the  plaintiff  the  amount 
which  he  owed  C.  Held,  that  this  promise  of  the  defendant  was  an 
original  one  and  not  within  tlie  statute  of  frauds. 

8.  The  plaintiff  may  recover  in  his  individual  capacity  for  material  sold  by 

him  to  the  defendant,  although  the  material  belonged  to  an  estate  of 
which  the  plaintiff  was  the  administrator,  and  although  the  plaintiff 
has  not  accounted  to  said  estate  for  the  same. 

9.  The  auditor  not  having  been  requested  to  report  what  method  he  used 

in  the  computation  of  interest,  the  judgment  of  the  Ck>unty  Court  ac- 
cepting the  report  will  not  be  reversed,  because  it  does  not  appear 
from  the  report  what  method  he  adopted,  nor  how  he  could  have  ar. 
rived  at  the  result  in  respect  of  interest  which  he  did. 

10.  Memorandum  books,  though  not  independent  evidence,  are  admissible 

in  connection  with  the  testimony  of  the  one  who  kept  them. 

11.  A  party  may  testify  to  services  performed  by  him  in  serving  certain 

writs  without  the  production  of  the  writs  themselves. 

Book  account.  Heard  on  the  report  of  an  auditor  at  the 
December  term,  1891,  Taft,  J.,  presiding.  Judgment  ^^  forma 
for  the  plaintiflE  for  the  amount  found  due  by  the  auditor.  The 
defendant  excepts.     The  opinion  states  the  case. 

Qilhert  A,  Davis  and  Norman  Paul^  for  tlie  defendant. 


I 
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The  adjoarnment  to  the  house  of  Judge  Marsh  was  illegal. 

(a.)  A  county  court  is  to  be  holden  at  the  court  house  and 
at  the  times  and  places  appointed  by  law.  K.  L.  ss.  2562 ;  796 ; 
French  v.  Barre^  68  Vt.  575. 

(J.)  It  is  only  when  two  judges  are  disqualified  that  one 
may  try  a  case  pending  therein.     R.  L.  s.  797. 

One  judge  may  adjourn  until  a  quorum  convenes.  R.  L.  s. 
803.  But  this  was  not  such  an  adjournment.  Hoar  v.  Commis- 
sionersj  2  Vt.  402. 

The  plaintiff  had  no  right  under  the  circumstances  of  this 
case  to  remove  the  bar  of  the  statute  of  limitations  by  giving  the 
defendant  credit  for  items  which  he  had  never  charged,  and  for 

wliich  be  did  not  claim  payment.  Ang.  Lim.,  p.  140, 141,  and 
142;  Hodge  v.  Hanley^  25  Vt.  210;  Avstin  v.  McGhwre^  60 
Vt.  453. 

The  wife  was  the  agent  of  her  husband,  and,  therefore,  a 
competent  witness.  R.  L.  s.  1005 ;  acts  of  1888,  No.  45 ;  Lunay 
V.  Pantyne,  40  Vt.  501 ;  Pierce  v.  Bradford,  23  Atl.  Rep.  637. 

The  plaintiffs  memorandum  books  were  improperly  admit- 
ted, Pa/rria  v.  Bellows,  52  Vt.  531 ;  Baird  v.  Fletcher,  50  Vt. 
603 ;  Lapham  v.  Kelley,  35  Vt.  195  ;  Cross  v.  Bartholomew,  42 
Vt.  206 ;  GoUing  v.  Orcutt,  44  Vt.  54. 

The  plaintiff  cannot  recover  in  this  suit  what  was  due  him 

a£  administrater.     Croswell  on  Exrs.  and  Admrs.  448 ;  Haskell 

,  V.  Bowen,  44  Vt.  579  ;  Smith  v.  Purmort's  Admrs.  63  Vt.  378. 

William  Batchelder,  and  William  E,  Johnson,  for  the 
plaintiff. 

The  wife  was  not  a  competent  witness.  She  was  not  the 
agent  of  her  husband  within  the  meaning  of  the  statute.  JEasta- 
brooks  V.  Prentiss,  34  Vt.  457  ;  Orcutt  v.  CooFs  Estate,  37  Vt. 
615  ;  2  Kent  Com.  612. 

The  auditor  has  found  that  the  items  of  credit  allowed  the 
defendant  by  which  the  statute  bar  is  removed,  were  proper  items 

88 
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of  credit,  and  that  finding  is  conclusive.  Wood  v.  Barney^  2  Vt. 
369 ;  Fay  et  al.  v.  Oreen,  2  Aik.  386 ;  Rixford  v.  Miller,  49  Vt. 
319  ;  Bagley  v.  Movlton,  42  Vt.  184. 

The  plaintiff  may  recover  in  this  suit  the  amount  due  him  as 
administrator.  Aiken  v.  Bridgman,  37  Vt.  250 ;  Adams  v. 
Campbell,  4  Vt.  447 ;  Manwell  v.  BHgga,  17  Vt.  176  ;  White  v. 
PvlUy,  27  Fed.  Eep.  436  ;  Haskell  v.  Bcmen,  44  Vt.  579  ;  Rix 
V.  Adams,  26  Vt.  384. 

The  mere  fact  that  the  service  was  pea'f ormed  on  Sunday  is 
not  enough  to  reverse  the  auditor's  allowance  of  the  amount  due 
for  that  service.  May  et  al,  v.  Brownell,  3  Vt.  463 ;  Clark  v. 
Whipple,  12  Vt.  483 ;  Btadstreet  v.  Bank  of  Royalton,  42  Vt. 
128;  Wait  y ,  Johnso-n,  ^^i  Vt.  112;  Nason  v.  Dinsmore,  34 
Me.  391 ;  R  L.  s.  4315. 

The  presumption  is,  that  the  auditor  computed  the  interest 
correctly,  and  the  contrary  does  not  appear  from  the  report. 
Cdbleigh  v.  Stone,  29  Vt.  525. 

The  agreement  of  the   defendant  to   pay   the   plaintiff  the 

amount  of  Crosby's  debt  was  not  within   the   statute  of  frauds. 

Watson  V.  Jacohs,  29  Vt.  169  ;  Anderson  v.  Dams,  9  Vt.  136; 

Williams  v.  Little,  35   Vt.   323 ;    Fvllam  v.   Adavris,   37   Vt. 

394. 

The  plaintiflPs  memorandum  books  were  admissible  in  con- 
nection with  his  testimony.  Soules  v.  Burton,  36  Vt.  652 ;  Lap- 
ham  V.  KeUey,  35  Vt.  195  ;  Cross  v.  Bartholomew,  42  Vt.  206. 

The  presiding  judge  had  power  to  adjourn  as  he  did.  The 
statute  does  not  limit  the  place  in  Woodstock  where  the  County 
Court  shall  be  held.     Com.  St.,  Chap.  46,  s.  5. 

Moreover  upon  the  exceptions  the  presiding  judge  might 
have  disposed  of  the  case  alone,  the  presumption  being  that  the 
other  two  were  disqualified.     R.  L.  s.  797. 

The  opinion  of  the  court  was  delivered  by 
START,  J.     1.     On  the  3l8t  day  of  December,  1891,  the 
Windsor  County  Court  took  a  recess  until  the  9th  day  of  Janu- 
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ary,  1892,  at  which  time  R. '  S.  Taft,  the  presiding  judge,  was 
present ;  William  Rounds,  assistant  judge,  was  absent ;  Charles 
P.  Marsh,  assistant  judge,  was  ill  at,  and  unable  to  leave,  his  res- 
idence, situated  in  the  village  of  Woodstock  a  short  distance  from 
the  court  house.  The  court  adjourned  to  the  residence  of  Judge 
Marsh,  and  there  rendered  judgment  pro  forma  for  the  plain- 
tiff. The  defendant  excepted  to  the  action  of  the  court  in  ad- 
journing to,  and  rendering  judgment  at.  Judge  Marsh's  res- 
idence. 

The  Compiled  Statutes,  chap.  46,  sec.  5,  provides  that  the 
County  Court  for  Windsor  county  shall  be  held  at  Woodstock, 
and  the  place  of  holding  the  court  does  not  appear  to  have  been 
more  definitely  fixed  by  any  statute.  R.  L.  sec.  804,  provides  that 
the  Supreme  and  County  Courts,  when  the  state  of  business  re- 
quires it,  may  adjourn  their  respective  courts  within  the  county  in 
which  they  are  usually  held  to  any  day  previous  to  the  next 
stated  term.  The  power  of  the  County  Court  for  Windsor 
county  in  respect  to  time  and  place  of  adjournment  is  not  lim- 
ited, except  as  provided  in  the  section  above  referred  to ;  it  had 
power  to  adjourn  to  Judge  Marsh's  residence,  and  the  adjourn- 
ment by  the  presiding  judge  must  be  regarded  as  the  act  of  the 
court. 

R.  L.,  sec.  797,  provides  that  one  judge  of  the  County  Court 
may  try  and  determine  causes  pending  in  such  court,  when  the 
other  judges  are  disqualified.  The  power  thus  conferred  neces- 
sarily includes  the  power  to  adjourn  the  court,  and,  in  this  res- 
pect, the  presiding  judge  had  the  same  authority  that  is  given  to 
County  Courts  by  sec.  804  of  R.  L.  Judge  Marsh  was  sick  and 
unable  to  go  to  the  court  house.  This  was  a  legal  disqualification. 
In  State  v.  lilair  et  al,^  53  Vt.  24,  it  is  held  that  legal  disqualifi- 
cation in  a  judge  may  originate  in  physical  causes,  as  well  as 
interest  or  relationship.  It  does  not  appear  why  Judge  Rounds 
was  not  present.  It  was  his  duty  to  be  present,  unless  he  was 
physically  or  otherwise  disqualified  ;  and  this  court  will  not  pre- 
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sume  that  he  did  not  do  his  duty.  He  may  have  been  disquali- 
fied. Error  must  appear  in  order  to  justify  this  Court  in  revers- 
ing the  judgment  of  the  court  below.  The  presumption  is  that 
there  is  no  error,  when,  from  the  statement  in  the  exceptions, 
none  appears  affirmatively.  McNeiah  v.  U.  S.  JSuUess  Oat  Co., 
57  Vt.  316. 

2.  The  statute  of  limitations  is  a  bar  to  the  plaintiff's  re- 
covery, unless  his  account  is  taken  out  of  its  operation  by  certain 
credits  allowed  to  the  defendant  by  the  auditor.  In  respect  to 
these  credits,  the  auditor  finds,  that  it  was  agreed  between  the 
parties  that  the  defendant  should  furnish  the  plaintiff  board  at 
twenty-five  cents  a  meal ;  that,  under  this  agreement,  the  plain- 
tiff had  board  at  the  defendant's  house,  but  that  the  defendant 
testified  that  he  claimed  nothing  for  board  after  September  3, 
1883,  and  had  no  charge  for  the  same  after  that  date.  The 
auditor  has  found  that  this  agreement  was  not  limited  as  to  time, 
and  that  the  items  for  board  subsequent  to  September  3,  1883, 
allowed  by  him,  are  proper  items  of  credit.  It  is  not  claimed 
that  the  evidence  did  not  tend  to  show  that  the  board  was  a 
proper  item  of  credit ;  and,  the  auditor  having  so  found,  his 
finding  is  conclusive.  Rixford  v.  MiUer,  Bort  and  Van  Vetchten, 
49  Vt.  319.  The  item  of  board  being  a  proper  credit  to  the  de- 
fendant, the  plaintiff's  account  is  saved  from  the  operation  of  the 
statute.     Chapman  v.  Ooodf'ich,  55  Vt.  354. 

In  Davis  v.  Smith,  48  Vt.  52,  it  was  held,  that,  in  matters 
of  account,  one  party  may  credit  to  the  other  items  that  repre- 
sent a  legal  indebtedness  that  should  go  into  the  account  and 
thereby  avoid  the  bar  of  the  statute  of  limitations,  although  the 
other  party  has  not  charged  such  items  and  insists  that  they 
should  not  be  allowed  him. 

3.  Items  144  and  145  of  the  plaintiff's  specification  are  for 
services  and  expenses  incurred  in  attending  court  as  a  witness  for 
the  defendant.  The  auditor  finds  that  the  defendant  directed 
his  wife  to  pay  his  witnesses,  and,  from  the  testimony  of  the  de- 
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f endant's  wife,  finds  that  she  did  pay  the  plaintiff  in  the  presence 
of  her  husband.  If  the  defendant's  wife  was  a  competent  wit- 
ness under  the  circumstances,  the  auditor  finds  these  items  should 
be  disallowed ;  otherwise,  they  should  be  allowed. 

The  competency  of  the  defendant's  wife  as  a  witness  under 
the  circumstances  reported  by  the  auditor  depends  upon  the  con- 
struction to  be  given  No.  45  of  the  Acts  of  1886.  This  act  pro- 
vides, that,  in  matters  of  business  transactions  conducted  by  a 
husband  as  the  agent  of  tlie  wife,  or  by  the  wife  as  the  agent  of 
her  husband,  both  husband  and  wife  shall  be  competent  wit- 
nesses for  each  other.  The  claimed  payment  was  made  by  the 
wife  by  direction  of  the  husband  and  in  his  presence.  Can  it  be 
said  that  this  was  a  business  transaction  had  and  conducted  by 
the  wife  as  the  agent  of  her  husband  ?  We  think  not.  The 
transaction  must  be  regarded  as  having  been  conducted  by  him- 
self. It  cannot  be  said  that  this  business  was  had  with  and  con- 
ducted by  his  agent,  when  he  was  present  and  directed  to  be 
done  just  what  was  done.  The  statute  clearly  has  reference  to 
business  transactions  conducted  by  the  wife  as  the  agent  of  her 
husband,  of  which  he  has  no  personal  knowledge. 

So  far  as  the  Act  of  1886  relates  to  the  right  of  the  wife  to 
testify  as  to  transactions  conducted  by  her  as  the  agent  of  her 
husband,  it  is  substantially  like  No.  13  of  the  Acts  of  1858.  In 
EMiabrooks  v.  Prentiss^  34  Vt.  457,  it  was  held  that  the  plain- 
tiff's wife  was  not  a  competent  witness  under  the  act  of  1858  to 
show  the  state  of  the  plaintiff's  accounts,  kept  by  her  from  orig- 
inal memoranda  made  by  the  plaintiff.  Bennett,  J.,  in  delivering 
the  opinion  of  the  court,  says  :  "  It  is  well  understood,  as  the 
entire  scope  and  language  of  the  statute  indicates,  that  the  pur- 
pose of  that  provision  was  to  enable  proof  to  l)e  made  of  trans- 
actions of  which  the  husband  had  no  personal  knowledge,  and 
the  wife  had,  for  the  reason  that  she  personally  negotiated,  as  a 
substitute  for,  and  in  the  place  of,  her  husband  in  such  transac- 
tions." 
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This  case  is  distinguishable  from  that  of  Pierce  v.  BraS- 
/ordj  decided  at  the  last  General  Term  of  this  conrt  and  re- 
ported ante.  In  that  case  the  defendant  offered  to  show  by  his 
wife  an  act  done  by  lier  as  his  agent,  in  his  absence,  and  of  which 
he  had  no  personal  knowledge. 

4.  Item  26  of  the  plaintiff's  specification  is  for  service 
performed  on  Sunday,  and  items  27  and  28  are  for  expenses  at- 
tending this  service.  The  defendant  claims  tliese  items  should 
have  been  disallowed  by  the  auditor.  R.  L.  s.  4316,  provides 
that  a  person,  who,  between  twelve  o'clock  Saturday  night  and 
sunset  on  the  following  Sunday,  exercises  any  business  or  em- 
ployment except  such  only  as  works  of  necessity  and  charity, 
shall  be  fined  not  more  than  two  dollars.  If  it  was  unlawful  for 
the  plaintiffs  to  perform  the  service  charged  for,  at  the  time  he 
performed  it,  these  items  should  have  been  disallowed.  Whether 
the  service  was  a  work  of  necessity  or  charity  was  a  question  of 
fact  to  be  determined  by  the  auditor.  Commonwealth  v.  Gilles- 
pie, 146  Pa.  546,  ( 23  Atl.  Rep.  393.) 

The  finding  of  the  auditor  that  the  work  was  performed  ou 
Sunday  is  not  equivalent  to  a  finding  that  the  service  was  per- 
formed between  twelve  o'clock  Saturday  night  and  sunset  on  the 
following  Sunday,  or  that  the  service  was  not  work  of  necessity 
or  charity ;  and,  he  having  allowed  these  items,  it  will  not  be 
presumed  that  the  service  was  illegal.  The  presumption  is  that 
it  was  lawful  for  the  plaintiff  to  perform  the  service.  We  can- 
not presume  that  the  service  was  not  one  of  necessity  or  charity, 
nor  that  it  was  not  performed  after  sunset  on  Sunday.  All  rea" 
sonable  intendments  are  to  be  made  in  support  of  the  conclu- 
sions and  judgment  of  an  auditor  and  the  County  Court.  Brad- 
street  V.  Bank  of  Royalton,  42  Vt.  128.  It  not  appearing  that 
the  service  was  not  work  of  necessity  or  charity,  nor  that  the 
service  was  performed  between  twelve  o'clock  Saturday  night 
and  sunset  on  the  following  Sunday,  there  is  no  legal  objection 
to  a  recovery  for  these  items.     Nason  v.  Dinsmore,  34  Me.  391. 
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5.  Item  39  wag  not  within  the  statute  of  frauds  and  was 
properly  allowed.  The  auditor,  in  effect,  finds,  that  the  defend- 
ant was  owing  one  A.  J.  Crosby;  that  Crosby  was  owing  the 
plaintiff ;  that  the  defendant  told  Crosby  to  settle  with  the 
plaintiff  who  was  doing  business  for  him,  whereupon  Crosby  and 
the  plaintiff  settled  the  account  Crosby  had  against  the  defend- 
ant by  offsetting  the  same  against  the  plaintiff's  account  against 
Crosby ;  and  that  the  defendant  agreed  tliat  he  would  pay  the 
plaintiff  the  amount  thus  paid  to  Crosby  for  him.  This  was  not 
an  agreement  to  pay  Crosby's  debt.  The  plaintiff,  by  direction 
of  the  defendant,  extinguished  a  debt  owing  from  the  defendant 
to  Crosby  ;  and,  in  effect,  the  plaintiff  has  paid  out  the  sum 
charged  for  the  benefit  of  the  defendant,  and  at  his  request. 

6.  The  defendant  claims  that  item  139  of  the  plaintiff's 
"specification  should  have  been  disallowed  by  tlie  County  Court. 
The  auditor  finds  tliat  tlie  plaintiff  was  administrator  of  the  es- 
tate of  Taylor  Alexander,  and  kept  some  cattle  for  the  defendant 
on  hay,  straw  and  corn-fodder  belonging  to  said  estate,  and  that 
he  has  not  accounted  to  said  estate  for  the  same.  The  defendant's 
contract  for  the  keeping  of  his  cattle  was  made  with  the  plaintiff, 
his  promise  was  to  pay  the  plaintiff,  and  the  defendant's  liability 
is  in  no  way  dependent  upon  the  plaintiff's  accounting  to  the 
estate  he  represents  for  this  item.  The  defendant  is  accountable 
to  the  plaintiff  only,  and  it  is  immaterial  to  him  whether  the 
plaintiff  has  accounted  to  the  estate  as  it  was  his  duty  to  do.  The 
defendant  is  not  excused  from  performing  his  undertaking  to  pay 
the  plaintiff,  because  the  plaintiff  has  been  remiss  in  the  perform- 
ance of  his  duty  in  matters  in  which  the  defendant  is  in  no  way 
concerned,  and  by  which  he  can  in  no  way  be  affected.  Haskell 
V.  JBowen,  44  Vt.  579. 

The  plaintiff  can  recover  this  item  in  this  action,  notwith- 
standing he  has  declared  in  his  individual  capacity.  The  privity 
of  contract  is  not  between  the  defendant  and  the  estate ;  there 
was  no  contract  with,  or  promise  to,  the  plaintiff's  intestate.  The 
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contract  is  between  the  parties  as  individuals,  and  as  between 
them  is  personal,  and  there  was  no  occasion  for  the  plaintiff  to 
declare  in  his  representative  capacity.  He  had  a  right,  as  between 
himself  and  the  defendant,  to  treat  himself  as  a  debtor  of  the 
estate  to  the  amount  of  this  item,  and  the  defendant  hm  own 
debtor,  and  sue  thereon  in  his  individual  capacity.  Aiken  v. 
Bridgman,  37  Vt.  249. 

The  contract  having  been  made  with  the  plaintiff  personally 
there  is  no  legal  objection  to  including  this  cause  of  action  in  an 
action  to  recover  for  causes  of  action  accruing  to  him  in  his  own 
right.  They  are  all  causes  of  action  for  which  he  may  recover 
without  declaring  in  a  representative  capacity.  They  all  accrued 
to  him  and  are  properly  joined  in  the  same  action.  Haskell  v. 
Bowen^  supra;  Bix  v.  Nemns^  26  Vt.  384;  Popey. Stacy ^  28  Vt. 
96 ;  Hutchinson  v.  Ford,  62  Vt.  97. 

7.  The  defendant  insists  that  judgment  should  be  re- 
versed because  the  auditor  has  not  stated  in  his  report  the  method 
adopted  by  him  in  computing  interest,  and  because  it  is  impossi- 
ble to  determine  from  the  report  how  he  found  as  he  did  upon 
the  item  of  interest.  There  is  nothing  in  the  report  that  would 
justify  this  court  in  so  holding.  It  does  not  appear  that  the 
auditor  was  requested  to  report  his  method  of  computing  interest. 
He  was  under  no  obligation  to  do  so  imless  requested.  It  not 
appearing  that  he  adopted  a  wrong  method,  the  court  will  not 
presume  error  for  the  purpose  of  reversing  the  judgment.  If 
the  defendant  does  not  know  what  rule  was  adopted  by  the  aud- 
itor, it  is  his  own  fault.  He  might  have  known  by  requesting 
him  to  report  his  method  of  computation. 

8.  There  was  no  error  in  the  ruling  of  the  auditor  in 
admitting  the  plaintiff's  memorandum  books.  We  understand 
from  the  report  that  they  were  not  admitted  as  independent  evi- 
dence, or  considered  by  the  auditor  as  such,  but  were  received 
and  considered  in  connection  with  the  plaintiff's  evidence ;  in 
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this  connection  they  were  admissible.  Sovlea  dk  Shermcm  v.  Bur- 
ton^  36  Vt.  652;  Lofpham  v.  KeO/y^  35  Vt.  195. 

9.  The  testimony  of  the  plaintiff  relating  to  services  per- 
formed for  the  defendant  by  serving  writs  in  which  the  defendant 
was  plaintiff,  was  properly  received.  The  writs  were  returnable 
process,  and,  presumably,  had  been  returned  to  the  court  from 
which  they  issued.  There  was  no  question  before  the  auditor 
which  required  their  production.  The  plaintiff  sought  to  recover 
for  services  performed  under  an  agreement  by  which  lie  was  to 
have  two  dollars  a  day  and  his  expenses,  and  he  was  under  no 
obligation  to  produce  the  instruments  in  respect  to  which  he  per- 
formed the  service.  Houghton  v.  Est,  of  Paine^  29  Vt.  58 ; 
Haydm  v.  Eice,  18  Vt.,  353;  Goodrich  v.  Mott,  9  Vt.  395. 

10.  The  finding  of  the  auditor  that  the  plaintiff  performed 
services  in  and  about  getting  money  at  the  Woodstock  bank,  at 
the  request  of  the  defendant  and  for  his  benefit,  is  conclusive 
upon  the  question  of  the  defendant's  liability  therefor. 

The  defendant  claims  that  these  causes  of  action  are  merged 
in  a  note  given  by  the  defendant  to  the  plaintiff,  but  the  auditor 
has  not  so  found,  and  no  facts  are  reported  from  which  the  court 
can  hold,  as  a  matter  of  law,  that  they  are  so  merged. 

Judgment  affirmed  a%  of  the  date  it  was  rendered  hy  the 
County  Cov/rt. 
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WILLIAM  M.   KENDALL  v.  TRACY,  HATHAWAY  <fe 

HATHAWAY. 

Mortgage.     Payment   by  Mortgagor.    Estoppel.     Bettermenis. 

1.  A  payment  by  the  mortgagor  within  fifteen  years  prevents  the  running 

of  the  statute  as  to  the  entire  premises,  notwithstanding  the  mortga- 
gor, to  the  knowledge  of  the  mortgagee,  has  conveyed  a  portion  of 
the  same  to  a  third  party,  who  has  been  in  the  exclusive  occupancy 
thereof  for  more  than  fifteen  years,  without  making  any  payment 
upon  or  otherwise  recognizing  the  mortgage  debt. 

2.  In  such  case  the  mortgagee  is  not  estopped  from  asserting  his  lien  by  the 

fact  that  he  has  stood  by  and  seen  the  grantee  expend  large  sums 
upon  the  granted  portion,  it  not  appearing  that  the  grantee  was  mis- 
led by  the  mortgagee. 

^.     Nor  is  the  grantee  entitled  to  betterments,  if  he  knew  of  the  existence 
of  the  mortgage  when  he  accepted  the  conveyance. 

Petition  to  foreclose  a  mortgage.  Heard  on  bill,  answer,  and 
a  master's  report,  at  the  December  term,  1889.  Ross,  chancel- 
lor, decreed  foreclosure  as  to  all  the  defendants.  The  defendants 
Hathaway  appeal.     The  opinion  states  the  case. 

J.  G.  Harvey  and  D.  G.  Denison^  for  the  petitioner. 

A  payment  having  been  made  on  tlie  note  within  fifteen 
years,  the  mortgage  is  in  force  as  against  the  entire  premises. 
Richtnoiid  v.  Aiken^  25  Vt.  234  ;  Wiers  c6  Peck  v.  Nelson^  26 
Vt.  13 ;  Wright  cfe  Ainaworth  v.  Lake^  30  Vt.  206 ;  Tovmsend  v. 
Downer^  32  Vt.  183  ;  Robert's  Digest  553 ;  Holliste^  v.  Young 
69  Vt.  1. 

Norvian  Pavl^  for  the  defendants  Hathaway. 

Equity  follows  the  law  and  a  suit  in  ejectment  would  not  lie 
for  the  land  occupied  by  the  Hathaways'.  R.  L.  s.  951 ;  I  Sto. 
Eq.  Jur.,  ss.  64  a,  529  ;  Martin  v.  Bowker^  19  Vt.  526 ;  Dexter 
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^t  alj  V.  Amoldy  1  Suinner,  109 ;  Same  v.  Same,  8  Sumner,  152» 
Pratt  V.  Vattier^  9  Peters,  405 ;  MULer  v.  Mclntyre^  6  Petei-s; 
61 ;  Carlson  v.  Walton^  9  Peters,  62 ;  Crittenden  v.  Brainard^ 
2  Root,  485;  Skinner  w  Smithy  1  Day  124;  Bunce  et  al,  v. 
•  W^fc<>^^,  2  Conn.  27  ;  Collidge  v.  Learned^  8  Pick.  508 ;  6ri^  v. 
Baremore  et  alj  5  Johns.  Ch.  545. 

Payments  made  by  tlie  original  mortgagor  would  not  affect 
their  rights.  2  Jones  Mort.  s.  1198  ;  Htihhard  v.  Mo.  Valley  Z. 
Ins.  Co.^  25  Kan.  172 ;  Sohmuker  v.  Sihert^  18  Kan.  104 ;  Ahns 
House  Farm  Masters  v.  Smithy  62  Conn.  434. 

The  petitioner  is  estopped.  2  Sto.  Eq.  Jur.,  s.  1546  ;  2  Jones 
Mort.,  s.  1189;  Wheeler  v.  Willard,  44  Vt.  640;  Faxton  v.  Fax- 
ton^  28  Mich.  159;  Miller  v.  Binghami  et  alj  29  Vt.  82 ;  Wright 
V.  Whitehead  et  al^  14  Vt.  268 ;  Stafford  v.  Baldwin  et  al,  17 
Vt.  329  ;  Green  v.  5miM,  57  Vt.  268 ;  Sneed  v.  Osborne,  25  Cal. 
^19 ;  Cahimet  v.  Pacheco,  48  Cal.  391 ;  Woods  v.  Wilson,  37 
Penn.,  St.  379 ;  Harcourt  v.  TrAi^<?,  28  Beav.  303 ;  Swain  v. 
JSeamans^  9  Wall  254 ;  2>Mi^  of  Beaiifort  v.  Patrick,  17  Beav. 
60 ;  6'arr  v.  Wallace,  7  Watts,  394. 

The  defendants  are  at  least  entitled  to  betterments.  Mm^gan 
-v.  WaXbridge  and  Chase,  56  Vt.  405 ;  2  Sto.  Eq.  Jur.,  s.  1237 ; 
McLaughlin  v.  Ban'on,Z\  Md.  425. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.     This  is  a  petition  to  foreclose  a  mortgage.     It 

■ 

was  taken  as  confessed  as  to  the  defendant  Tracy.  Defendants 
Hathaway  answered,  claiming  the  benefit  of  the  statute  of  limit- 
ations, and  the  case  was  referred  to  a  master,  who  reported  that 
tlie  petitioner,  Jan.  2,  1866,  sold  and  conveyed  a  farm  in  Hart- 
land  to  defendant  Ti'acy  and  took  back  from  him  a  mort- 
gage on  the  farm  to  secure  the  payment  of  Tracy's  promissory 
note  of  that  date  for  $2,600,  payable  to  the  petitioner  on  demand 
with  interest  annually  ;  that  Dec.  23,  1871,  Tracy,  by  a  warranty 
deed  conveyed  a  small  piece  of  the  mortgaged  land,  worth  $100, 
for  a  mill-site,  and  $15  for  farming  purposes,  to  the  Hathaways, 
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for  the  nominal  consideration  of  $400,  but  in  fact,  for  the  con- 
sideration that  the  grantees  would  'bnild  a  dam  and  saw  mill  upon 
the  land  conveyed  to  them.  The  deed  of  this  land  was  drawn 
for  the  petitioner  and  Tracy  to  sign,  but  it  was  never  presented 
to  the  petitioner  for  that  purpose,  nor  was  he  requested  to  exe- 
cute it.  It  was  executed  by  Tracy  and  delivered  to  the  Hatha- 
ways,  who  caused  it  to  be  recorded,  and  in  the  year  1872  built  a 
dam  upon  the  stream,  also  a  grist  mill,  saw  mill  and  cider  mill, 
at  the  expense  or  about  $5,000.  When  the  Hathaways  took  their 
deed  they  knew  that  the  land  conveyed  to  them  was  covered  by 
the  mortgage  to  the  petitioner,  but  nothing  was  ever  said  between 
them  and  the  petitioner  or  between  the  latter  and  Tracy  in  re- 
gard to  the  mortgage.  The  petitioner  knew  that  the  Hathaways 
were  intending  to  build  the  mills  and  was  frequently  on  the  site 
when  they  were  being  built,  and  has  been  at  the  mills  several  times 
a  year  since  they  were  completed.  Some  years  before  the  Hath- 
aways took  their  deed  the  petitioner  offered  to  give  them  this 
site  if  they  would  erect  mills  upon  it,  "  but  nothing  was  done 
towards  it  at  that  time."  The  Hathaways  have  occupied  and 
operated  the  mills  since  they  were  built,  claiming  title  thereto, 
and  have  paid  nothing  on  the  mortgage  debt,  nor  recognized  it, 
nor  recognized  that  the  petitioner  had  any  interest  in  the  land. 
Tracy  from  time  to  time  made  payments  on  the  note  so  that  it 
never  became  barred  by  the  statute  of  limitations  as  to  him. 
The  master  further  finds  that  the  Hathaways  supposed  that  they 
had  good  title  to  the  property ;  also  that  the  farm  is  increased  in 
value  by  the  mills  being  built  upon  it  more  than  the  value  of  the 
mill  site,  that  the  farm  is  now  worth  $2,500,  the  mills  and  site 
$2,000,  and  that  there  is  due  the  petitioner  on  the  mortgage  debt 
$4,899.99. 

1.  The  doctrine  of  estoppel  has  no  application  here.  The 
petitioner  did  not  say  or  do  anything  to  mislead  the  defendants, 
nor  was  he  bound  to  speak  when  he  remained  silent.  He  in  fact 
had  no  knowledge  in  regard  to  the  mortgage,  aside  from   the 
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amount  of  it,  which  they  did  not  possess.  It  does  not  appear 
that  the  defendants  acted  upon  anything  that  the  petitioner  said 
or  did  in  erecting  their  buildings  upon  the  mortgaged  premises. 
The  defendants  supposed  that  their  deed  gave  them  a  good  title, 
but  it  is  not  found  that  the  petitioner  knew  that  they  so  supposed. 
The  petitioner  might  reasonably  have  believed  that  the  defend- 
ants relied  upon  their  grantor  relieving  the  land  from  the  mort- 
gage,  and  they  must  be  presumed  to  have  known  the  law  as  to 
their  rights  and  liabilities. 

2.  The  defendants  cannot  avail  themselves  of  the  statute  of 
limitations.  They  could  acquire  by  their  deed  no  better  title 
than  Tracy  had,  which  title  he  held  subject  to  the  petitioner's 
mortgage,  and  that  mortgage  was  kept  from  the  operation  of  the 
statute  by  payments  made  by  Tracy  to  the  petitioner. 

A  payment  of  interest  or  part  of  the  principal  renews  the 
mortgage,  so  that  an  action  may  be  brought  to  enforce  it  within 
the  statutable  period  thereafter.  2  Jones  on  Mort.  s.  1198.  In 
Richmond  v.  Aiken  et  al,  25  Vt.  324,  it  was  held  that  the  mort- 
gagee's right  of  entry  upon  land  was  not  lost,  either  by  pre- 
sumption or  the  statute  of  limitations,  except  by  a  continued  in- 
terruption and  ouster  for  the  term  of  fifteen  years,  and  that  this 
interruption  or  ouster  ceases  upon  the  acknowledgment  of  the 
title  of  the  mortgagee  by  the  owner  of  the  equity  of  redemption  ; 
that  his  acknowledgment  was  binding  upon  his  interest  in  the 
land  and  upon  those  who  claimed  an  interest  under  him ;  that  the 
mortgage  being  upon  record  they  must  be  regarded  as  having 
constructive  notice  of  it  and  of  its  continual  subsistence,  inasmuch 
as  the  record  put  them  upon  inquiry  and  affected  them  with 
notice  of  every  fact  which  they  might  have  learned  upon 
inquiry. 

In  HoUiater  v.  York  et  al^  59  Vt.  1,  it  was  held  that  a  pay- 
ment of  the  interest  or  part  of  the  principal  of  a  mortgage  debt 
by  one  of  several  parties  who  are  interested  in  an  equity  of  re- 
demption, and  who  have  had  constructive  notice,  repels  the  pre- 
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sumption  that  the  mortgage  has  been  paid,  and  takes  the  case  out 
of  the  operation  of  the  statute  of  limitations,  not  only  as  to  the 
payer,  but  as  to  all  the  owners  of  the  equity;  that  the  mortgagee 
could  not  be  deprived  of  the  security  given  by  the  mortgage  by 
any  conveyances  that  might  be  made  by  the  mortgagor  or  his 
grantees.     Hughes  v.  Edwards^  9  Wheat.  489. 

In  Heyer  v.  Pruyn^  7  Paige  465,  it  was  held  that  the  pur- 
chaser of  a  mortgaged  farm  within  twenty  years  recognized  the 
existence  of  the  mortgage  as  a  subsisting  encumbrance ;  that 
neither  he  nor  those  deriving  titles  under  him  could  set  up  the 
statute  as  a  bar  to  a  foreclosure  suit ;  that  a  purchaser  with  actual 
notice,  or  constructive  notice  by  the  registry,  is  bound  by  a  pre- 
vious acknowledgment  of  the  one  under  whom  he  claims.  In 
the  elaborate  note  to  this  case  (Law.  Ed.)  it  is  said  that :  "A  pur- 
chaser with  notice  can  be  in  no  better  situation  than  the  person 
from  whom  he  derives  his  title,  and  is  bound  by  the  same  equity 
)vhich  would  aflfect  his  rights.  The  mortgagor,  after  forfeiture, 
has  no  title  at  law,  and  none  in  equity,  but  to  redeem  ujjon  the 
terms  of  paying  the  debt  and  interest.  His  conveyance  to  a 
purchaser  with  notice  passes  nothing  but  an  equity  of  redemption, 
and  the  latter  can  no  more  than  the  mortgagor  assert  that  equity 
against  the  mortgage  without  paying  the  debt  or  showing  that  it 
has  been  paid  or  released,  or  circumstances  suflBcient  to  warrant 
the  presumption  of  these  facts."  *  *  *  <«  "phe  vendee  sits 
in  the  seat  of  his  grantor,  and  is  bound  by  his  previous  recogni- 
tion of  the  mortgage  as  a  subsisting  incumbrance  upon  the 
premises." 

In  Whitney  v.  French  et  aZ,  25  Vt.  663,  upon  which  the 
defendants'  counsel  relies,  there  was  no  payment  of  interest  or 
principal  within  fifteen  years,  and  it  was'  held  that  there  was  a 
presumption  of  the  payment  of  the  mortgage,  and  conclusive, 
unless  encountered  by  distinct  proofs.  In  this  case  payments 
were  made  within  fifteen  years  though  some  of  them  must  have 
been  made  by  the  mortgagor  after  his  conveyance  to  the  defend- 
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ants.  Their  possession  was  not  adverse  to  the  mortgagee  bnt 
was  consistent  with  the  rights  of  the  latter. 

3.  Upon  the  facts  reported  the  defendants  are  not  en, 
titled  to  betterments.  It  is  found  that  when  they  took  theirdeed 
from  Tracy  they  knew  that  the  petitioner  held  a  moi-tgageonthe 
farm,  of  which  their  mill-site  was  a  part.  They  were  not  war- 
ranted in  supposing  that  they  acquired  a  good  title  to  tlie  land  as 
against  the  petitioner's  mortgage.  They  so  supposed  against 
their  knowledge  of  the  fact  that  the  petitioner's  title  was  supe- 
rior to  theirs.  The  right  of  a  party  to  betterments  depends  upon 
his  honajide  supposition  that  he  bought  the  title  in  fee.  Whit- 
ney V.  Jiiohardson,  31  Vt.  300. 

Decree  affirmed,  and  cause  remanded. 


SCHOOL  DIST.  NO.  4  IN  BETHEL  ^.  SCHOOL  DIST. 

NO.  2  IN  STOCKBRIDGE. 

Instruction  of  scholars  in  other  district.        Vote  of   district 

authorizing  same.      Warning. 

1.  Under  No.  9,  s.  105,  Acts  of  1888,  the  prudential  committee  of  one  school 

district  has  no  authority  to  contract  with  an  adjoining  district  for  the 
instruction  of  the  scholars  of  the  former  unless  authorized  by  a  vote 
of  his  district  in  accordance  with  the  provisions  of  that  act. 

2.  If  the  prudential  committee  has  no  such  authority  his  district  is  not 

liable  for  instruction  furnished  by  an  adjoining  district  under  con- 
tract with  him. 

3.  The  district  appointed  an  agent  to  settle  all  claims  against  it,  having  in 

contemplation  this  claim  by  the  plaintiff  for  tuition.  Held,  that  the 
district  would  not  be  bound  by  the  action  of  the  agent,  unless  there 
was  some  appropriate  article  in  the  warning  for  the  meeting  at  which 
he  was  appointed. 
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4.  An  article,  **  to  see  if  the  district  will  vote  to  instruct  the  prudentiai 
committee  to  hire  their  scholars  schooled  in  other  districts,"  or  "  to 
see  if  they  will  raise  money  to  defray  the  expenses  of  the  same,"  is 
not  sufficient. 

Assumpsit.  Trial  by  court  at  the  December  term,  1891, 
Taf t,  J.,  presiding.  Judgment  for  the  plaintiff'  The  defendant 
excepts.     The  opinion  states  the  case. 

J,  J.   WiUon^  for  the  defendant. 

The  committee  could  not  bind  the  defendant  for  the  instruc- 
tion of  its  scholars  without  the  vote  of  the  district.  Woodcock 
V.  Bolster,  35  Vt.  132 ;  Goodwin  v.  Perkins,  39  Vt.  578 ;  Chit- 
tenden V.  SoJiool  Diet,  56  Vt.  551 ;  No.  9  of  the  Acts  of  1888, 
8.  105. 

The  appointment  of  an  agent  without  a  suitable  warning 
would  not  make  the  district  liable  for  his  acts.  No.  9,  Acts 
1888,  8.  90 ;  Hunt  v.  School  District^  14  Vt.  300 ;  Shaw  v.  Bug- 
lee,  16  Vt.  439 ;  Oreenhanka  v.  Bout/voeU,  43  Vt.  207 ;  Blush  v. 
Colchester,  39  Vt.  193  ;  Atwood  v.  Lincoln,  44  Vt.  332  ;  AUm 
V.  Burlington,  45  Vt.  202,  Harrington  v.  School  District,  30 
Vt.  155  ;  Angel  and  Ames  Corp.  s.  239 ;  Hayden  v.  Middlesex 
Turnpike  Co.,  10  Mass.  397. 

Hunton  <&  Stickney,  for  the  plaintiff. 

Without  any  vote  of  the  district  the  prudential  committee 
might  provide  at  the  expense  of  the  district  for  schooling  its 
pupils.  Chittenden  v.  School  District  in  Waterbury,  56  Vt 
551 ;  School  District  v.  Harvey^  lb.  556. 

The  plaintiff  was  not  bound  to  inquire  whether  the  necessary 
vote  had  been  passed.  Baker  v.  School  District  in  Barton,  46 
Vt.  189 ;  Manhattan  Hardware  Co.  v.  B aland,  18  Atl.  Rep. 
428,  pi.  2. 

The  defendant  having  received  the  benefit  of  the  contract 
should  perform  on  its  part.  Lynch  v.  Flint,  56  Vt.  46 ;  StaU 
Baptist  Convention  v.  Ladd,  68  Vt.  95,  pi.  3;  Bowdl  v.  School 
District  in  Tunbridge,  59  Vt.  658. 
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The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  To  warrant  the  prudential  committee  of  one 
^hool  district  in  making  a  contract  with  an  adjoining  district  for 
the  instruction  of  the  pupils  of  the  former  in  the  schools  of  the 
latter,  all  the  essential  requirements  of  section  105,  No.  9,  Laws  of 
1888,  must  have  been  complied  with.    That  section  is  as  follows: 

"  A  district  may,  under  an  appropriate  article  in  the  warn- 
ing, by  a  two-thirds  vote,  authorize  its  prudential  committee  to 
arrange  for  the  instruction  of  all  its  legal  pupils,  in  the  studies 
prescribed  by  law,  in  the  schools  of  an  adjoining  district  or  dis- 
tricts or  in  the  most  convenient  schools  of  an  adjoining  town  or 
towns  in  another  State,  and  may  authorize  the  transportation  of 
such  pupils  to  and  from  school." 

The  determination  of  the  district  not  to  support  a  school 
during  a  school  year  or  term,  but  to  arrange  for  the  instruction 
of  its  pupils  in  other  districts,  is  an  important  matter  in  the  ad- 
ministration of  its  affairs ;  hence  the  strict  precedent  conditions 
to  such  action,  that  the  attention  of  the  voters  of  the  district  shall 
be  called  to  the  subject  by  an  article  in  the  warning  for  the  meet- 
ing at  which  the  vote  is  to  be  taken,  and  that  the  vote  shall  be 
passed  by  two-thirds  of  the  voters  present.  In  this  case  the  com- 
mittee made  the  contract  with  the  plaintiff  district  without 
authority  from  the  defendant. 

But  it  is  contended  by  the  plaintiff's  counsel  that,  though 
the  committee  had  no  express  authority,  he  acted  in  pursuance  of 
a  statutory  obligation  and  of  his  duty  to  the  district  to  provide 
for  the  instruction  of  its  pupils  in  the  studies  prescribed  by  law. 
This  position  cannot  be  maintained.  It  was  held  in  Chittenden 
v.  School  Dist.  Waterbury^  56  Vt.  551,  cited  by  the  plaintiff's 
counsel,  that  a  prudential  committee,  acting  in  good  faith  to  his 
district,  could  make  a  contract  for  the  services  of  a  teacher  which 
contract  extended  somewhat  beyond  the  committee's  term  of 
office  and  upon  the  term  of  his  successor,  but  this  was  upon  the 
ground  that  his  power  to  make  such  a  contract  was  derived  from 
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the  statute  and  not  from  the  district.  For  the  same  reason  it  was 
held  in  School  Dist  Waterbury  v.  Hwrvey^  56  Vt.  556,  that  the 
vote  of  the  district  instructing  the  committee  to  employ  a  female 
teacher  was  not  obligatory  upon  him,  but  advisory  only.  These 
cases  are  not  in  point,  for  the  act  of  1888  expressly  confers  upon 
the  district  the  power  of  deciding  whether  or  not  it  will  have  its 
legal  pupils  instructed  in  other  districts,  and  its  prudential  com- 
mittee has  no  duty  in  that  respect  to  perform  beyond  what  is  im- 
posed upon  him  by  the  vote  of  the  district.  Baker  v.  School  Dist. 
in  jBarton,  46  Yt.  189,  is  not  an  authority  for  the  plaintiff.  In  that 
case  the  district  voted  to  build  a  school  house,  fixed  its  location 
and  appointed  a  committee  to  superintend  its  construction.  The 
committee  employed  the  plaintiff  to  build  it,  not  where  it  had 
been  located,  but  in  another  place  upon  the  land  of  the  district. 
It  was  held  tliat,  the  committee  having  actual  authority  to  make 
a  contract,  the  plaintiff  had  a  right  to  presume  that  they  acted 
within  the  scope  of  their  authority.  In  Harrington  v.  School 
Dist.  in  Alhurgh^  30  Vt.  155,  it  was  held  that  an  attorney  could 
not  recover  for  his  services  in  defending  a  suit  against  the  dis- 
trict upon  employment  by  the  prudential  committee  who  had  no 
authority  therefor  from  the  district.  See  Manhattan  Hardware 
Co.  V.  Phalen,  128  Pa.  110  (18  Atl.  Kep.)  428. 

It  is  further  insisted  that  the  plaintiff  may  recover  by  virtue 
of  section  106,  Act  of  1888,  which  provides  that  a  prudential 
committee  may,  for  a  reasonable  compensation  to  be  paid  into 
the  treasury  of  the  district,  admit  to  the  school  under  his  charge 
the  pupils  of  an  adjoining  district  by  arrangement  with  the  pru- 
dential committee  of  such  district.  If  this  position  is  maintaina- 
ble section  105  of  the  act  would  be  rendered  nugatory,  and  any 
committee  could  at  his  pleasure  bind  his  district  without  its 
authority. 

At  the  adjourned  meeting  held  April  29  the  defendant 
elected  Nathan  Davis  special  collector  to  collect  and  settle  all  un- 
settled matters  in  the  district.     This  collector  and  the  plaintiff's 
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prudential  comiriittee  agreed  upon  the  sums  which  the  plaintiff 
was  entitled  to  receive  for  instructing  the  defendant's  pupils, 
and  the  collector  "  made  and  spread  upon  the  records  a  report 
showing  credits  to  the  district  of  cash  and  taxes  due,  and  charging 
the  district  with  an  insurance  tax  paid,  and  with  the  sum  of 
$28.50  as  due  for  tuition  of  the  Davis  children,  and  $14  for  tuition 
of  the  Fish  children,  and  striking  a  balance." 

The  court  below  found,  "  that  the  only  action  taken  by  the 
defendant  district  in  the  matter  was  the  appointment  of  said 
Davis  as  aforesaid,"  and  held  that  the  collector  was  authorized  to 
collect  and  settle  all  unsettled  matters  as  appears  by  the  record, 
if  the  proceedings  relative  to  the'  appointment  of  the  collector 
were  valid. 

The  statement  which  Davis  spread  upon  the  records  shows 
no  outstanding  claims  against  the  defendant  except  those  of  the 
plaintiff  and  the  Gaysville  district  and  a  small  insurance  bill ; 
therefore  the  vote  authorizing  Davis  to  settle  all  unsettled  matters 
must  have  related  to  the  demands  for  tuition.  It  was  clearly  the 
intention  of  the  voters  present  at  that  meeting,  as  manifested  by 
their  vote,  to  direct  their  payment.  It  must  be  held  that  the  de- 
mands wei*e  not  legally  enforceable  against  the  defendant,  inas- 
much as  the  prudential  committee  made  the  contracts  without 
authority.  The  case  then  turns  upon  the  question  .whether  any 
article  in  the  warning  for  the  annual  meeting  apprised  the  voters 
of  the  district  that  it  would  be  proposed  at  any  meeting  that 
could  be  held  under  the  warning  to  pay  this  demand  of  the 
plaintiff.  The  requirements  of  the  statute  relative  to  warnings 
for  town  and  school  district  meetings  are  substantially  the  same  : 
they  must  state  the  business  to  be  transacted  or  considered.  In 
OviU  V.  Chase,  37  Vt.  196,  it  was  held  that  the  subject  for  con- 
sideration should  be  indicated  in  the  warning  with  reasonable 
certainty,  and  in  such  a  manner  that  no  person  interested  could  be 
misled  in  respect  to  the  proposition  submitted  for  the  considera- 
tion and  action  of  the  town.     Moore  v.  Beattie,  33  Vt.  219 ;  Al- 
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ger  v.  Curry,  40  Vt.  437.     The  warning  for  the  annual  meeting 
contained  among  others  the  following  articles : 

"  8th.  To  see  if  the  district  will  vote  to  have  a  school,  if  so 
how  much." 

"  9th.     To  raise  money  to  defray  expenses  of  said  school." 

"  10th.  To  see  if  the  district  will  vote  to  instruct  the  pru- 
dential committee  to  hire  their  scholars  schooled  in  other  dis- 
tricts." 

"  11th.  To  see  if  they  will  raise  money  to  defray  expenses 
of  the  same." 

It  is  true  that  article  10  and  11  related  t^  the  qnestionfl  of 
having  the  pupils  instructed  in  other  districts  and  of  raising 
money  to  pay  for  the  same,  but  the  plaintiff's  demand  for  tuition 
was  not  embodied  in  these  articles  and  could  not  have  been,  for 
the  contract  between  the  plaintiff  and  the  defendant's  commit- 
tee had  not  been  made  when  the  warning  was  posted.  Voters 
in  the  district,  having  in  mind  the  articles  in  the  warning  and  the 
fact  that  the  committee  was  not  authorized  at  the  annual  meet- 
ing to  arrange  for  the  instruction  of  the  defendant's  pupils  in 
other  districts,  had  no  reason  to  anticipate  that  a  proposition  to 
pay  the  plaintiff's  claim  would  come  before  the  adjourned  meet- 
ing. It  must  therefore  be  held  that  no  article  in  the  warning 
authorized  the  vote,  and  that  the  record  evidence  was  incom- 
petent and  improperly  admitted. 

Judgment  reversed  and  judgment /or  the  defendant. 
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Tntoodcating  liguor.      Place  of  scUe,      Delivery  to  ea^ess  com- 
pany.     Assignment  of  receipt  carries  title  to  property. 

1.  The  seller  of  intoxicating  liquor  may  recover  the  purchase  price  in  Ver- 

mont if  the  sale  and  delivery  were  in  Massachusetts. 

2.  Where  intoxicating  liquor  is  ordered  by  letter  by  a  person  in  New 

Hampshire  from  a  firm  doing  business  in  Boston,  Mass.,  the  sale  is  to 
be  treated  as  made  at  the  place  where  the  goods  are  delivered. 

3.  Nothing  appearing  as  to  the  terms  of  payment,  a  delivery  to  an  express 

company  for  transportation  by  the  direction  of  the  purchaser,  is  a 
delivery  to  the  purchaser  at  the  place  where  such  delivery  is 
made. 

4.  Where  the  seller  delivered  the  goods  to  the  railroad  company  consigned 

to  his  own  order  at  Windsor,  Vt.,  and  took  duplicate  receipts  there- 
for from  the  company,  which  he  immediately  endorsed  to  bearer 
and  deposited  in  the  posf-office  addressed  to  the  purchaser,  who  after- 
wards claimed  and  received  the  goods  upon  the  same  at  Windsor,  the 
depositing  of  the  receipts  in  the  post-office  in  Boston  operated  as  a 
delivery  of  the  goods  there. 

Book  account  for  the  purchase  price  of  certain  intoxicating 
liquor.  Heard  upon  the  report  of  an  auditor  at  the  December 
term,  1891,  Taft,  J.,  presiding.  Judgment  upon  the  report  for 
the  plaintiff.  The  defendant  excepts.  The  facts  appear  in  the 
opinion. 

J.  G.  Enrigkt  and  J.  J.  Wilson^  for  the  defendant. 

The  sale  was  at  Windsor.  The  duplicate  receipt  did  not 
pass  the  title  until  the  receipt  of  the  goods.  State  v.  O^Neil^ 
58  Vt  140 ;  Dunn  v.  State,  8  S.  E.  Rep.  806 ;  Well  v.  Golden, 
2  N.  E.  Rep.  235 ;  State  v.  Bowman,  78  Iowa  519. 

WiUiam  Batchelder,  for  the  plaintiff. 

When  the  receipt  was  endorsed  and   deposited   in  the  post- 


534  WINDSOR  COUNTY, 


Frank  O.  Dame  &  Co.  v.  John  W.  Flint. 


office  that  passed  the  title  to  the  goods.  1  Benj.  Sales,  ss.  571, 
577 ;  2  Redf .  Rys.,  164, 165,  note  g,  and  cases  cited ;  Newcomh 
V.  Railroad  Co,^  115  Mass.  230;  Bank  v.  Crocker^  111  Mass. 
163  ;  Benj.  Sales,  ss.  44,  45,  46,  47,  and  cases  cited,  and  s.  1044 
note  26,  and  cases  cited  ;  Tilden  v.  Minor ^  45  Vt.  196 ;  Davis 
et  al  V.  BradUy  &  Cb.,  28  Tt.,  118 ;  Dunn  v.  State,  8  S.  E. 
Rep.  806. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  The  plaintiffs  resided  in  Boston,  Mass., 
and  were  there  engaged  in  the  wholesale  liquor  business,  and  the 
defendant  resided  in  Cornish,  N.  II.,  during  the  time  covered  by 
their  liquor  transactions  with  each  other.  All  the  intoxicating 
liquor  furnished  the  defendant  by  the  plaintiflFs  for  which  they 
seek  to  recover,  was  sent  him  in  response  to  his  orders,  received 
by  tlieni  at  their  place  of  business  in  Boston.  The  defendant  re- 
ijeived  and  accepted  all  the  intoxicating  liquor  thus  sent  him.  He 
now  seeks  to  avoid  payment  of  the  balance  due  for  the  same  on 
the  ground  that  the  sale  and  delivery  of  the  liquor  were  in  this 
State,  and  that  consequently  the  plaintiflFs  are  barred  from  recov- 
ering therefor  by  R.  L.  s.  3801. 

If  the  sale  and  delivery  were  in  Massachusetts,  the  plaintiff 
is  entitled  to  recover.     Tuttle  v.  Holland,  43  Vt.  542. 

The  first  shipment  of  liquor  was  from  Boston  by  express, 
addressed  to  the  defendant  at  Windsor,  Vt.,  pursuant  to  his 
order.  The  delivery  of  this  liquor  to  the  carrier  for  the  defend- 
ant was  a  delivery  to  him  in  Boston.  Tuttle  v.  Holland,  aupral 
1  Benj.  on  Bales  (4th  Am.  Ed.  with  Oorbin's  notes)  s.  517. 

The  remainder  of  the  liquor  was  shipped  by  the  plaintiffs 
by  the  Railroad  Co.  from  Boston  to  Windsor,  Vt.,  consigned  to 
themselves.  At  each  shipment  the  freight  agent  of  the  Railroad 
Co.,  at  Boston,  delivered  to  them  duplicate  receipts  for-  the 
liquor  so  shipped.  The  plaintiff  each  time  endorsed  the  duplicate 
receipt  with  the  words,  ''  Deliver  to  the  bearer,"  and  signed  this 
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endorsement  with  their  firm  name  of  Frank  O.  Dame  &  Co.,  and 
immediately  sent  it  from  Boston,  by  mail,  to  the  defendant,  who 
duly  received  the  same,  and  obtained  tlie  liquor  shipped  on  pre- 
sentation of  sucli  duplicate  receipts  to  the  freight  agent  at  Wind- 
sor station,  who  kept  them  as  his  vouchers. 

The  endorsement  of  the  receipts  by  the  plaintiffs  and  the 
depositing  of  them  in  tlie  post-office  at  Boston,  addressed  to  the 
defendant,  operated  in  law  to  pass  the  title,  and  as  a  delivery  of 
the  goods  to  him  in  Boston,  at  the  time  the  receipts  were  thus 
deposited  in  the  post-office.  Davis  v.  Bradley,  28  Vt.  118 ; 
TUden  v.  Minor,  45  Vt.  196  ;  Joslyn  v.  Grand  Trunk  By.  Co., 
51  Vt.  92 ;  Bank  v.  Crocker,  111  Mass.  163 ;  Nafl  Bank  v. 
Dearborn,  115  Mass.  219 ;  Newcomh  v.  Railroad,  115  Mass.  230; 
2  Redfield  on  Rail.  (4th  Ed.)  164';  1  Benj.  on  Sales  (4th  Am.  Ed. 
Corbin's  notes)  ss.  571,  577;  2  Benj.  on  Sales  (same  Ed.)  s. 
1044  and  note  26 ;  Lickharrow  v.  Ma^on,  1  Smith's  Lead.  Cases. 
(6th  Am.  Ed.)  note  by  Hare  &  Wallace,  pp.  1082,  1095  ;  Buf- 
Jmgton  v.  Curtis,  15  Mass.  528 ;  Story  on  Sales,  (4th  Ed.)  ss. 
311,  311a.  It  is  clear  that  it  was  the  intention  of  the  parties 
that  this  should  pass  the  title  and  operate  as  a  delivery  of  the 
property. 

Judgment  affirmed. 
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Pbb»ent  :  RowELL,  Tylbr,  Munson  and  Stabt,  J  J. 


W.  8.  CURTIS  V.  WATSON  AND  VOODRY. 

Defective  allegation  r^ected  as  surplussage.    Construction  of  agree- 
ment to  convey, 

1.  A  declaration  otherwise  good,  is  not  rendered  bad  on  demurrer  ^y  a  de- 

fective allegation  whioh  may  "be  rejected  as  surplussage. 

2.  IfeZd,    that   the   declaration  sufficiently   alleged  that  the  defendants 

promised  for  themselves,  and  not  for  the  corporation  in  which  they 
were  stockholders. 

3.  Also  that  upon  the  facts  set  forth  the  plaintiff  was  entitled  to  a  convey- 

ance to  himself  upon  offer  of  the  purchase  price,  and  that  it  was  im- 
material whether  he  sold  it  to  others. 

Assumpsit.  Heard  upon  demurrer  to  the  declaration  at  the 
June  term,  1891,  Taft,  J.,  presiding.  Demurrer  overruled.  The 
defendants  except. 

The  declaration  was  as  follows  : 

"  On  the  7th  day  of  January,  A.  D.,  1890,  at  Hardwick  in 
the  county  of  Caledonia,  the  defendants  represented  to  the  plain- 
tiff that  they  owned  a  majority  of  the  stock  in  a  certain  corpora- 
tion known  as  the  Woodbury  Granite  Company,  and  were  author- 
ized by  the  other  stockholders  to  enter  into  a  contract  for  the 
sale  of  the  property  of  said  corporation  to  the  plaintiff  ;  and  in 
consideration,  of  the  premises,  and  that  the  plaintiff  would  either 
buy  said  property  himself  or  procure  other  persons  to  purchase 
the  same,  the  said  defendants  then  and  there  entered  into  a  con- 
tract in  writing  with  the  plaintiff,  in  the  words  and  figures  fol- 
lowing : 
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$30,000. 

We,  the  \inder8igned,  do  hereby  agree  to  sell  and  convey  to 
W.  S.  ChirtiB  or  the  bearer  of  this  agreement,  all  lands  and  prop- 
ertvi  owned  and  operated  by  the  Woodbury  Granite  Co.,  to- 
getner  with  all  orders  for  stock  not  filled  and  delivered  at  time 
of  conveyance,  for  the  sum  of  thirty  thousand  dollars,  said  prop- 
erty to  be  free  from  all  incumbrance  of  any  kind  or  description. 

This  option  shall  be  binding  upon  said  company  for  thirty 
days  from  date  of  this  agreement. 

Charles  A.  Watson, 

L.   W.  VoODRY. 

Dated  atHardwick,  Vt.,  Jan.  7,  1890. 

And  the  plaintiff  avers  that  in  consideration  of  the  agree- 
ment aforesaid  of  the  defendants  and  relying  upon  the  same  and 
the  representations  aforesaid  of  the  said  defendants  (he  spent  his 
time  and  a  large  sum  of  money  in  trying  to  induce  other  persons 
either  to  purchase  the  property  named  in  said  agreement  for 
themselves  or  jointly  with  the  plaintiff;  and  the  plaintiff  suc- 
ceeded in  so  doing ;  and  the  plaintiff  avers  that  within  thirty 
days  from  the  7th  day  of  January,  A.  D.  1890,  to  ^vit :  On  the 
5th  day  of  February,  A.  D.  1890,  the  plaintiff  requested  the  de- 
fendants to  convey  to  him  or  cause  to  be  conveyed  to  him  the 
property  named  in  the  aforesaid  contract;  and  the  plaintiff  avers 
that  within  thirty  days  from  the  7th  day  of  January,  A.  D.  1890, 
on,  to  wit:  The  5th  day  of  Februry,  A.D.  1890,  the  plaintiff 
was  ready  and  willing  and  then  and  there  offered  to  pay  the  de- 
fendants the  sum  of  thirty  thousand  dollars  for  the  same  accord- 
ing to  agreement. 

And  the  defendants  then  and  there  refused  to  convey  said 
property  named  in  said  agreement  to  the  plaintiff." 

Sunton  &  Stickney^  for  the  defendants. 

Upon  the  face  of  the  contract  it  bound  not  the  defendants 
but  the  corporation.  Proctor  v.  Webher^  1  D.  Chip.  371 ;  Rch- 
erU  V.  Buttmi,  14  Vt.  195. 

The  defendants  disclosed  their  agency  at  the  time  of  making 
the  contract  and  are  not  personally  liable.  Royce  v.  Allen,  28 
Vt.  234 ;  Baldwin  v.  Leonard^  39  Vt.  2()0  ;  Hall  v.  Huntoony 
17  Vt.  244 ;  2  Kent,  834-840. 

8.  G,  Shuriieff^  for  the  plaintiff. 

No  tender  was  necessary  under  the  agreement.  Faulkner 
V.  Bvba/rd,  26  Vt.  452. 
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The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  The  agreement  which  the  plaintiff  sues 
upon  is  signed  by  the  defendants,  but  is  for  the  sale  of  the  prop- 
erty of  a  corporation  in  which  they  were  stockholders.  The  de- 
fendants insist  that  it  appears  from  the  declaration  that  in  ex- 
ecuting this  agreement  they  were  acting  for  the  corporation  and 
that  this  was  known  to  the  plaintiff. 

The  defendants  could  contract  to  convey  at  a  future  date 
property  of  which  they  were  not  then  the  owners.  So  the  fact 
that  tlie  property  to  whicli  the  agreement  related  was  the  prop- 
erty of  the  corporation  was  not  in  itself  notice  that  the  defend- 
ants were  acting  as  its  agents.  Nor  can  the  statements  which 
accompanied  the  execution  of  the  writing  be  construed  as  a  rep- 
resentation that  it  was  signed  in  pursuance  of  authority  given  by 
the  company.  The  corporation  could  be  bound  to  the  disposal 
of  its  entire  property  only  by  corporate  action ;  and  the  state- 
ments that  the  defendants  owned  a  majority  of  the  stock,  and 
were  authorized  by  tlie  other  stockholders  to  enter  into  the  con- 
tract, were  no  more  than  an  assurance  that  the  defendants  would 
be  able  to  procure  the  property  which  they  contracted  to  convey. 

The  declaration  is  not  defective  for  the  want  of  an  allega- 
tion that  the  defendants  intended  to  bind  themselves  personally, 
or  contracted  on  their  own  behalf.  The  contract  itself  is  embod- 
ied in  the  declaration,  and  is  to  be  construed  by  the  court;  aiid 
the  declaration  will  show  a  cause  of  action  against  the  defend- 
ants if  it  be  held  that  the  terms  of  the  contract  are  such  as  to 
bind  the  signers  personally. 

The  agreement  is  that  the  signers  will  sell  and- convey  to  the 
plaintiff  or  bearer  the  property  owned  by  the  company  for  a 
specified  sum.  The  signers  do  not  style  themselves  agents  ;  nor 
do  they  represent  themselves  as  acting  for  the  corporation,  pther- 
w^ise  than  in  saying  that  the  option  shall  be  binding  upon  the  com- 
pany for  a  given  time.  But  this  clause,  even  if  treated  as  the 
-oontroUing  expression  of  the  agreement,  can  be  given  no  other 
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effect,  when  considered  in  connection  with  the  accompanying 
representations,  than  that  the  defendants  assumed  to  speak  for 
the  company  without  having,  or  claiming  to  have,  any  actual 
authority  to  do  so.  So,  whatever  effect  may  be  given  the  clause, 
the  case  presented  by  the  declaration  discloses  no  reason  why  the 
plaintiff  may  not  hold  the  signers  of  this  agreement  personally 
liable  thereon. 

The  other  grounds  of  demurrer  relied  upon  in  argument 
cannot  avail  the  defendants.  The  plaintiff's  right  to  a  convey- 
ance was  not  conditioned  upon  his  effecting  a  sale  of  a  part  or  all 
of  the  property  to  others,  and  no  averment  as  to  the  interest  of 
others  in  the  conveyance  was  essential.  The  plaintiff  was  entitled 
to  a  conveyance  to  himself  upon  making  the  payment  required 
by  the  agreement.  His  right  of  action  is  established  by  showing 
that  the  money  was  procured  and  offered,  and  a  conveyance  to 
himself  demanded.  The  allegations  concerning  his  efforts  and 
success  in  securing  others  to  purchase  are  immaterial,  and  separa- 
ble from  the  other  parts  of  the  declaration,  and  so  may  be  treated 
as  surplusage.  The  defective  allegation  in  a  declaration  of  mat- 
ter that  may  be  rejected  as  surplusage  is  not  demurrable.  1  Chit. 
Plead.  230. 

Judgment  affirmed  and  cause  remanded. 
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GEO.  J.  PRINCE  ET  AL  x.  TOWN  OF  BRAINTREE. 

Highways,      L<md  damages.     Private  road  already  constructed. 
Revision  of  judgmefU  in  Svprenhe  Court, 

1.  Where  a  public  highway  is  laid  out  over  a  private  road  in  such  manner 

as  to  convert  the  private  into  a  public  thoroughfare,  the  land  owner 
is  not  entitled  to  recover  as  damages  the  expense  of  constructing  the 
private  road,  but  simply  such  damages  as  is  actually  done  him  by 
the  taking,  notwithstanding  that  the  public  has  the  benefit  of  his 
labor. 

2.  Where  commissioners  appointed  by  the  County  Ck)urt  upon  the  laying 

out  of  a  highway,  report  certain  facts,  upon  which  the  County  Court 
gives  judgment, the  Supreme  Court  will  revise  the  judgment  in  so  far 
as  it  contains  errors  of  law. 

Petition  to  the  County  Court  for  the  establisliment  of  a 
highway.  Heard  upon  the  report  of  commissioners,  and  excep- 
tions of  the  defendant  thereto,  at  the  June  term,  1890,  Rowell, 
J.,  presiding.  Tlie  Court  overruled  the  exceptions  of  the  defend- 
ant to  the  report,  established  the  highway  in  accordance  with  the 
report,  and  awarded  Geo.  J.  Princes  damages  in  the  sum  of  $300. 
The  defendant  excepted  to  the  judgment  awarding  damages  to 
said  Prince. 

The  report  of  the  commissioners  laid  the  highway  substan- 
tially according  to  the  prayer  of  the  petition,  and  awarded  land 
damages  to  the  said  Prince  in  the  sum  of  $300,  but  awarded  no 
other  land  damages.  In  reference  to  the  damages  of  the  said 
Prince  the  commissioners  reported  as  follows: 

"  We  award  said  three  hundred  dollars  land  damages  to  said 
George  J.  Prince,  because  we  lay  and  establish  said  highway 
over  and  upon  a  good  road  built  by  said  Prince,  and  not  other- 
wise ;  meaning  hereby  that  if  we  had  found  no  wrought  road 
where  said  highway  is  laid  out  and  established  we  should  award 
him  no  damages,  but  should  consider  that  the  benefit  to  said 
George  J.  Prince  of  a  good  highway  built  and  supported  by  the 
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town  through  his  said  lands  would  be  equal  to  his  damages  ;  and 
therefore  in  estimating  said  damages  it  was  based  upon  the  ex- 
pense to  said  Prince  oi  building  said  road  or  private  way  through 
nis  own  premises,  including  the  A.  B.  Cushman  land. 

\Ve  further  find  that  said  private  way  was  mostly  built  by 
said  Prince  before  the  petition  in  this  case  was  served  on  said 
town  of  Braintree,  and  we  further  find  that  said  Prince  has  ex- 

S ended  on  said  private  way,  in  building  the  same,  from  six  hun- 
red  to  eight  hundred  dollars." 

The  defendant  excepted  to  the  report  of  the  commissioners 
for  that  ^^  The  elements  that  the  commissioners  considered  in 
making  up  and  arriving  at  the  damages  are  not  proper  subjects 
to  award  damages  upon." 

If,  L,  Boyden^  for  the  defendant. 

The  expense  of  constructing  the  private  road  was  not  a 
proper  element  of  damages.  Dalrymple  v.  Wkitingha/niy  26 
Vt.  345. 

J,  D.  Deniaon^  for  the  petitioner. 

The  petitioner  was  entitled  to  the  value  of  his  land  taken, 
and  that  value  should  be  determined  as  of  the  date  of  the  taking 
and  not  of  some  previous  date.  Constitution  Vt.  Art.  2, 
Chap  1. 

The  court  in  any  event  will  not  reverse  this  judgment,  since 
it  would  not  grant  under  the  circumstances  a  writ  of  certio- 
rari.   R.  L.  8. 1387  ;  Chase  v.  Toion  of  Butland,  47  Vt.  393. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  If  the  benefits  accruing  to  the  town  in  conse- 
quence of  taking  the  land  of  a  private  person  for  highway  pur- 
poses furnished  the  rule  of  damages,  the  petitioner  would  be  en- 
titled to  the  $300  awarded  him  by  the  commissioners,  inasmuch 
as  the  defendant  town  received  the  benefit  of  his  expenses  in 
building  the  road.  But  this  is  not  the  rule.  When  lands  are  so 
taken  the  owner  is  entitled  to  recover  such  damages  as  he  has 
sustained.     The  hearings  and  awards  by  selectmen  and  commis- 
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sioners  are  in  all  cases  upon  the  claims  of  the  land  owners  for 
damages.     K  L.  2925-2942. 

The  commissioners  say  in  their  amended  report :  "  We 
award  said  $300  land  damages  to  said  Geo.  J.  Prince  because  we 
lay  and  establish  said  highway  over  and  upon  a  good  road  built 
by  said  Prince,  and  not  otherwise ;  meaning  hereby  that  if  we 
had  found  no  wrought  road  where  said  highway  is  laid  out  and 
established  we  should  award  him  no  damages,  but  should  consider 
that  the  benefit  to  him  of  a  good  highway  built  and  supported  by 
the  town  through  his  land  would  be  equal  to  his  damages ;  and 
therefore  in  estimating  the  damages  they  were  based  upon  the  ex- 
pense to  said  Prince  of  building  said  road  or  private  way  through 
his  own  premises."  They  further  state  that  this  private  way 
was  mainly  built  before  the  petition  was  served  upon  the  town 
and  at  an  expense  to  the  petitioner  of  between  $600  and  $800. 

However  equitable  the  petitioner's  claim  that  he  should  be 
awarded  a  part  of  the  expense  paid  by  him  and  of  which  the 
town  reaped  the  benefit,  the  statute  furnishes  no  warrant  for 
such  an  award.  In  Dalrymple  v.  Whitingha7n,  26  Vt.  345,  the 
rule  laid  down  in  Commonwealth  v.  Norfolk^  5  Mass.  435,  was 
recognized,  that  in  ascertaining  the  damages  for  land  taken  for  a 
highway,  the  only  matters  proper  to  be  considered  are  the  value 
of  the  land  taken,  the  expense  of  fencing,  and  the  damages  done 
to  the  land  remaining.  In  Livei^nore  v.  Jamaica^  23  Vt.  361, 
the  statute  was  construed  to  provide  a  compensation  commensur- 
ate with  the  injury  sustained  by  the  land  owner,  and  it  was  held 
that  in  estimating  such  injury  the  benefit  of  the  highway  to  him 
should  be  considered.  The  Court  also  said  that  the  taking  of 
land  for  this  purpose  did  not  divest  the  owner  of  the  title ;  that 
it  only  gave  the  public  an  easement  in  the  land,  while  the  owner 
continued  to  have  a  right  to  such  use  of  it  as  was  consistent 
with  the  public  enjoyment-  of  the  easement.  In  this  case  the 
commissioners  state  that  if  there  had  been  no  wrouglit  road  over 
the  petitioner's  land  they  should  have  considered  that  the  bene- 
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fit  of  the  public  highway  to  hiin  equalled  his  damages.  Their 
award  was  to  reimburse  him  in  part  for  his  expenses  in  building 
the  road.  The  award  was  erroneous ;  it  appears  by  the  report 
that  the  petitioner  sustained  no  greater  injury  in  consequence  of 
his  private  road  being  adopted  as  a  highway  than  he  would  have 
sustained  had  there  been  no  private  road  and  the  commissioners 
had  laid  a  highway  over  the  route. 

The  petitioner's  counsel  makes  the  further  point  that,  as  the 
hearing  before  the  commissioners  was  in  the  nature  of  sessions 
proceedings,  their  findings  upon  the  question  of  damages  was  a 
finding  of  fact  and  final ;  that  this  Court  will  not  revise  the 
judgment  of  the  County  Court  upon  the  report  of  commissioners 
unless  it  would  have  granted  a  writ  of  certiorari  for  the  same 
cause.  Sec.  1387,  R.  L.  provides  that  questions  of  law  arising 
upon  the  trial  of  a  petition  to  lay  out,  alter,  or  discontinue  a 
highway,  *  *  *  *  may  pass  to  the  Supreme  Court  for  final 
decision,  as  in  other  cases;  but  no  judgment  of  the  County  Court 
shall  be  revised  which  has  been  rendered  in  a  proceeding  men- 
tioned in  this  section,  unless  the  Supreme  Court  would  have 
granted  a  writ  of  certiorari  for  the  same  cause. 

Questions  which  rest  in  the  discretion  of  the  County  Court, 
in  highway  cases,  will  not  be  revised  on  certiorari.  If  the  ques- 
tion here  were  whether  or  not  the  public  good  required  the  es- 
tablishing of  this  highway,  or,  if  the  question  were  as  to  the 
amount  of  the  damages  which  the  petitioner  was  entitled  to  re- 
ceive— his  legal  right  to  some  damages  being  made  out — this 
Court  would  not  exercise  its  revisory  power ;  these  questions 
would  then  have  been  exclusively  within  the  jurisdiction  of  the 
commissioners  and  the  County  Court.  West  Rimer  Bridge  Co. 
V.  jDiaj,  16  Vt.  446,";  Londonderry  v.  Peru^  45  Vt.  424 ;  Gray 
V.  Middletown^  56  Vt.  53.  Though  the  granting  of  the  writ  is 
in  great  measure  discretionary  with  the  Court,  this  discretion 
will  only  be  exercised  where  the  error  is  one  that  afEects  the  sub- 
stantial justice  of  the  case.    Rob.  Dig.  127 ;  Sharon  v.  Strafford ^ 
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56  Vt.  421 ;  Freneh  v.  Barre,  58  Vt.  567.  In  this  case  the 
«rror  is  one  which  affects  the  legal  right  of  the  defendant.  It  is 
a  question  of  law  upon  the  facts  reported  whether  the  petitioner 
is  entitled  to  any  damages,  and  not  a  matter  of  discretion  with 
the  court  below.  This  eiTor  would  have  been  revisable  upon 
certiorari^  and  the  point  made  by  the  petitioner  is  not  sustained. 
That  part  of  the  jitdgment  which  gives  $S00  damages  to  the 
petitioner  is  reversed  with  costs  to  the  defendant  in  this  court.  The 
judgment  in  all  other  respects  is  affirmed. 


EUNICE  A.  ADAMS  v.  GEORGE  M.  SLEEPER. 

Setting  wife's  sole  property/  to  husband  and  wife  does  not  avoid  list. 
Failure  of  clerk  to  record  warning  not  fatal.  No.  131,  Acts 
1888.      Construction  of  statutes.      Warning. 

1.  The  fact  that  the  sole  property  of  the  wife  is  set  in  the  list  to  heiaaBlf 

and  her  husband  jointly  does  not  render  the  list  void  as  against  her. 

2.  In  the  construction  of  statutes  the  intention  of  the  law-giver,  when  ac- 

curately ascertained,  wiU  prevail  over  the  literal  sense  of  terms. 

•3.  The  proceedings  of  a  school  district  meeting  are  not  void  because  the 
clerk  failed  to  record  the  warning  in  accordance  with  No-  131,  Acts 
of  1888. 

4.  Under  a  warning  to  see  if  the  district  will  "  vote  to  raise  money  to  pay 
the  district  expenses,"  a  vote  to  **  raise  money  to  support  the  school 
and  pay  the  indebtedness  of  the  district,''  is  sufficiently  definite. 

Action  of  replevin  for  ten  sheep  and  one  colt  Plea,  the 
general  issue.  Trial  by  jury  at  tlie  June  term,  1891,  Taft,  J., 
presiding.  The  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  excepts. 

It  was  conceded  upon  the  trial  that  the  plaintiff  was  the 
owner  of  the  property  replevied  at  the  time  it  was  taken  by  the 
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defendant.  The  defendant  jnstified  under  a  tax  warrant,  as  a 
collector  of  taxes  in  school  district  No.  Sy  in  the  town  of  Wash- 
ington. The  warning  for  the  meeting  at  which  the  taxes  were 
voted,  was  not  recorded  until  after  the  meeting  was  held. 

The  property  upon  which  the  taxes  were  levied  was  the 
sole  property  of  the  plaintiff,  but  the  same  was  set  in  the  grand 
list  to  the  plaintiff  and  her  husband. 

The  3d  and  4th  articles  in  the  warning,  pursuant  to  which 
the  school  district  meeting  was  held  at  which  these  taxes  were 
voted  were  as  follows :  "  3.  To  see  if  the  district  will  vote  to 
support  a  school  in  said  district  the  coming  school  year.  4.  To 
see  if  they  will  vote  to  raise  money  to  pay  the  district  expenses." 
The  record  of  the  meeting  showed  the  following  action  upon 
these  two  articles  in  the  warning:  "3.  To  have  24  weeks 
school.  4.  Voted  to  raise  money  to  support  the  school  and  to 
pay  the  indebtedness  of  the  district." 

The  court  ruled  that  the  property,  being  the  sole  property 
of  the  wife,  was  improperly  set  in  the  list  to  the  plaintiff  and  her 
husband  jointly  :  that  the  proceedings  of  the  meeting  at  which 
the  taxes  were  voted  were  void,  for  the  reason  that  the  warning 
was  not  recorded  before  the  meeting ;  that  the  vote  of  the  district 
raising  this  tax  was  not  in  accordance  with  the  article  in  the  warn- 
ing, iand,  therefore,  void,  and  that  the  list  was  irregular  and  void 
for  each  of  these  three  reasons,  and  the  warrant  no  justification 
to  the  defendant. 

No.  131,  Acts  of  1888,  was  as  follows: 

*'  Section  1.  All  warnings  for  town,  city,  village,  school  and 
fire  district  meetings,  and  warnings  for  freeman's  meetings,  and 
for  the  election  oi  presidential  electors,  shall,  before  the  same 
are  posted,  be  recorded  by  the  clerks  of  such  town,  city,  school 
or  fire  district,  respectively." 

Geo.  Z.  Stowe  and  B,  M.  Harvey^  for  the  defendant. 
No.  131,  Acts  of  1888  is  merely   directory,  and  a  neglect 
upon  the  part  of  a  ckrk  to  comply  with  it,  does  not  vitiate  the 
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proceedings  of  the  meeting  if  otherwise  regular.  Sedgw.  Stat, 
and  Const.  Law,  368  ;  People  v.  AUen^  (5  Wend.  487  ;  Torrey  v. 
MiUbury,  21  Pick.  64 ;  Colt  v.  Eves,  12  Conn.  253,  4,  5 ;  Sowles 
V.  Quinn,  61  Vt.  354 ;   WiUard  v.  Pike,  53  Vt.  210. 

The  vote  to  raise  money  was  suflBciently  definite  and  within 
the  warning.  Chandler  v.  Bradish,  29  Vt.  420 ;  Adams  v. 
Hyde,  27  Vt.  223. 

No  actual  or  intentional  wrong  was  done  the  plaintiff  by 
setting  her  property  in  the  list  to  herself  and  husband,  and  the 
list  was  not  invalidated  thereby.  Wilson  v.  Wheeler,  55  Vt. 
446  ;  Brock  v.  Bruce,  58  Vt.  261. 

J.  K.  Darling,  for  the  plaintiff. 

The  meeting  at  which  this  tax  was  voted  was  not  legal.  No. 
131,  Acts  of  1888 ;  Oreenhanks  v.  Boutwell,  43  Vt.  207. 

The  vote  raising  the  tax  was  not  pursuant  to  the  article  in 
the  warning  for  that  purpose.  Bowen  v.  King,  34  Vt.  166 ; 
Brcyum  v.  Uadley,  12  Vt.  472 ;  Chandler  v.  Bradish,  23  Vt. 
416. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  1.  The  plaintiff  claims  that  the  tax  was  ille- 
gal because  her  pereonal  property  and  real  estate  were  set  in  the 
grand  list  to  B.  H.  Adams  and  wife  instead  of  to  herself  alone. 
This  point  does  not  seem  to  us  well  taken.  It  cannot  be  said  that 
the  property  was  not  set  to  Mrs.  Adams  as  the  owner  :  the  error 
was  in  joining  her  husband's  name  with  hers,  as  if  they  were 
joint  owners.  Sec.  322,  R.  L.  makes  it  the  duty  of  the  tax  payer 
to  procure  a  blank  inventory  and  fill  out  and  complete  the  same 
in  all  respects  as  required  by  law  and  to  return  it  to  the  listers  on 
or  before  April  20th.  So  far  as  the  personal  estate  is  concerned, 
it  is  fairly  to  be  presumed  that  the  listers^placed  it  in  the  list  as  it 
was  returned  to  them,  for  the  legal  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  of  public  officers.  The  same  may 
not  be  true  as  to  the  real  estate,  for  the  listers  could   have  ascer. 


MAT  TERM,  1892.  547 


Eunice  A.  Adams  v.  Qeorge  M.  Sleeper. 


taiucd  the  state  of  the  title  from  the  records  of  deeds  and  from 
the  list  of  transfers  prepared  by  the  town  clerk  under  section 
345. 

It  is  not  the  policy  of  the  law  to  invalidate  a  list  on  account 
of  errors  when  the  listers  have  acted  in  good  faith  and  the  errors 
prove  harmless.  It  seems  that  apon  the  refusal  of  the  plaintiff 
to  pay  the  tax  assessed  upon  the  list  of  B.  H.  Adams  and  wife 
her  property  was  taken  by  the  collector  of  taxes  upon  the  tax 
warrant,  so  that  the  error  in  inserting  the  names  of  both  husband 
and  wife  in  the  grand  list,  as  the  owners  of  the  property,  worked 
no  harm. 

^  2.  It  is  further  clahned  that  the  school  meeting  at  which 
the  tax  was  voted  was  illegal  because  the  warning  for  the  meet- 
ing was  not  recorded  before  it  was  posted,  as  required  by  No. 
131,  Laws  of  1888.  This  question  must  depend  upon  whether 
this  act  is  mandatory  or  merely  directory.  Statutes  are  held  to 
be  directory  or  declaratory,  according  to  the  existence  or  want  of 
certain  indications  of  legislative  intent. 

"  When  statutes  direct  certain  proceedings  to  be  done  in  a 
certain  way  or  at  a  certain  time,  and  a  strict  compliance  with 
these  provisions  of  time  and  form  does  not  appear  essential  to  the 
judicial  niindtthe  proceedings  are  held  validJ  though  the  com- 
mand of  the  statute  is  disregarded  or  disobeyed.  In  these  cases 
by  a  somewhat  singular  use  of  language,  the  statute  is  said  to  be 
directory.  In  other  cases  the  statute  is  held  to  be  imperative  or 
mandatory."     Sedg.  on  Stat,  and  Cons.  Law,  368. 

This  statute  imposes  no  penalty  upon  the  clerks  of  school 
districts  for  non-compliance  with  its  requirements.  It  does  not 
declare  that  school  meetings  shall  be  illegal  and  their  proceedings 
void  if  held  without  such  a  record  of  the  warning.  Then  what 
was  the  real  purpose  of  its  enactment? 

It  is  an  established  rule  in  the  exposition  of  statutes  that 
the  intention  of  the  lawgiver  is  to  be  deduced  from  a  view  of  the 
whole  and  of  every  part  of  a  statute,  taken  and  compared  to- 
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gether.  The  real  intention,  when  accurately  ascertained,  will  al- 
ways prevail  over  the  literal  sense  of  terms.  The  reason  and  in- 
tention of  the  lawgiver  will  control  the  strict  letter  of  the  law, 
when  the  letter  would  lead  to  palpable  injustice,  contradiction 
and  absurdity.  1  Kent  Com.  462.  Are  there  any  indicia  from 
which  the  intent  of  the  legislature  in  enacting  this  law  can  be 
gathered  ? 

B.  L.  521  requires  that  notices  for  school  meetings  shall 
specify  the  business  to  be  transacted  or  questions  to  be  considered 
at  the  meeting.  The  notice  or  warning  is  thus  made  by  law  the 
foundation  for  all  the  proceedings  at  the  meeting  held  under  it. 
Sherwin  v.  Bughee^  17  Vt.  337.  In  the  light  of  the  importance 
of  warnings  for  the  different  kinds  of  meetings  named  in  the  Act 
of  1888,  the  intent  of  the  legislature  is  easily  discoverable,  which 
is  that  if  the  warning  should  be  lost  or  destroyed  the  record  of  it 
might  be  produced  and  the  meeting  held  under  it.  The  purpose 
obviously  was  not  to  prevent  meetings  being  held  by  towns, 
school  districts  and  other  municipal  corporations  named  in  the 
act,  but  to  guard  against  a  possible  failure  of  such  meetings 
through  a  loss  of  the  warning  therefor.  It  can  hardly  be  con- 
ceived that  the  legislature  intended  that  if  a  town  meeting  were 
held  for  the  voters  to  exercise  their  right  of  suffrage  in  the  choice 
of  presidential  electors,  that  the  meeting  must  be  declared  illegal 
because  the  town  clerk,  through  accident,  ignorance  or  design, 
had  omitted  to  record  the  warning.  As  was  said  by  a  learned 
jurist :  "  A  strict  and  literal  adherence  to  the  letter  and  form  of 
a  statute  in  minor  or  non-essential  particulars,  will  often  defeat  a 
remedy,  gr  destroy  a  right  which  it  was  the  principal  intention 
of  the  legislature  to  create  or  provide." 

3.  Under  articles  3  and  4  in  the  warning,  "  to  see  if  the 
district  will  vote  to  support  a  school  in  said  district  the  coming 
school  year,"  and,  ''  to  see  if  they  will  vote  to  raise  money  to  pay 
the  district  expenses,"  it  was  voted  "  to  have  24  weeks  of  school'' 
and,  "to  raise  money  to  support  the  school  and  to  pay  the  in- 
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debtedness  of  the  district."  On  this  point  we  quote  the  language 
of  Redfield,  Ch.  J.,  in  Adams  v.  Ifydej  27  Vt.  221,  where  the 
vote  was,  "  that  a  tax  should  be  raised  to  pay  the  expenses  of  the 
repairs  of  their  school-house."  "  It  is  argued  that  the  amount  to 
be  raised,  or  the  rate  per  cent  of  the  tax,  should  be  limited  in  the 
vote.  It  is  obvious  that  any  such  limitation  could  be  but  a  con- 
jecture, or  approximation  towards  the  truth.  Really  the  most 
sensible  and  safe  mode,  must  be,  to  do  it  in  the  mode  here  done. 
The  only  other  mode  would  be  to  have  a  committee  to  examine 
and  report  the  amount  required,  and  to  adjourn  the  meeting  of 
the  district  to  receive  and  ratify  the  report.  But  this,  we  think, 
tnay  with  propriety  be  left  to  the  discretion  of  the  committee, 
and  that  they  may  be  authorized  to  assess  a  tax  for  the  amount 
found  necessary."  Bill  v.  JDoWy  56  Vt.  562.  We  think  the  vote 
clearly  warranted  the  prudential  committee  in  assessing  the  tax. 
Judgment  reversed  and  cause  remanded. 


S.  W.  CURTIS  V.  CHARLES  A.  WATSON. 
Sale  of  property  may  include  procuring  conveyance  of  same. 

The  plaintifiTs  declaration  alleged  that  the  defendant,  being  a  large  stock- 
holder in  that  company,  promised  in  writing  to  pay  him  the  sum  of 
two  thousand  dollars  provided  he  would  "  do  work  and  sell  for 
Woodbury  Granite  Co.  the  lands  and  property  of  same  for  the  sum 
of  thirty  thousand  dollars; "  that  he  did  sell  the  property  for  that 
price  to  one  Viall,  notify  the  defendant  thereof  and  request  him  to 
cause  said  property  to  be  conveyed  to  said  Viall,  but  that  the  defend- 
ant thereupon  notified  the  plaintiff  that  the  said  property  would  not 
be  conveyed  by  the  said  Woodbury  Granite  Ck>.,  and  that  the  defend- 
ant would  not  accept  said  sum  of  thirty  thousand  dollars  for  the 
same.  Held,  that  no  cause  of  action  was  disclosed,  for  that  a  **sale '' 
included  not  only  the  finding  of  a  purchaser,  but  the  procuring  of  a 
conveyance  from  the  company. 

Special  assumpsit.     Heard  at  the  June  term,  1891,  upon 
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demurrer  to  the  declaration,  Taft,  J.,  presiding.  Demurrer 
overruled  and  declaration  adjudged  sufficient.  The  defendant 
excepts. 

The  declaration  was  as  follows : 

"  On  the  7th  day  of  January,  A.  D.  1890,  at  Hardwick,  in 
the  county  of  Caledonia,  the  def  ndant  in  consideration  that  the 
plaintiff  would  work  and  sell  for  the  Woodbury  Granite  Co. 
the  lands  and  property  of  said  company  for  the  sum  of  thirty 
thousand  dollars,  tlie  defendant  then  and  there  agreed  to  pay  the 
plaintiff  the  sum  of  two  thousand  dollars  within  thirty  days  from 
the  date  of  such  sale,  and  the  defendant  then  and  there  gave  the 
plaintiff  a  writing  with  his  hand  witnessing  such  agreement  and 
promise,  which  is  in  words  and  figures  following : 
*$2000. 

I  hereby  agree  to  give  W.  S.  Curtis  of  Randolph  the  sum 
of  two  thousand  dollars,  provided  that  said  Curtis  shall  do  work 
and  sell  for  Woodbury  Granite  Co.  the  lands  and  property  of 
the  same  for  the  sum  of  thirty  thousand  dollars  cash  in  iiand  or 
approved  paper,  said  amount  to  be  paid  said  Curtis  within  thirty 
davs  from  date  of  sale. 

Charles  A.  Watson. 

Hardwick,  Vt.,  Jan.  7, 1890.' 

And  the  plaintiff  avers  that  on  said  7th  day  of  January, 
1890,  the  defendant  represented  to  the  plaiatiff,  that  he  was  a 
large  owner  in  the  Woodbury  Granite  Co.  and  he  desired  to  have 
the  property  of  said  company  sold  for  the  amount  of  thirty  thou- 
sand dollars.  Said  property  consisted  of  a  large  and  valuable 
granite  quarry  and  tlie  defendant  employed  the  plaintiff  to  work 
and  sell  the  same  according  to  the  terms  of  the  writing  afore- 
said. 

And  the  plaintiff  avers  that  he  did  work  and  sell  for  the 
Woodbury  Granite  Company  the  lands  and  property  of  the  same 
referred  to  in  said  written  agreement  for  the  sum  of  thirtv  thou- 
sand dollars,  cash  in  hand,  to  W.  B.  Viall  and  others,  ana  after- 
wards on  to  wit :  the  5th  day  of  February,  A.  D.  1890,  at  Wood- 
bury, in  the  county  of  Washington,  he  notified  the  defendant 
of  the  sale  aforesaid,  and  then  and  there  requested  the  defendant 
to  cause  the  property  of  said  Woodbury  Granite  Company  to  be 
conveyed  to  the  said  W.  B.  Viall ;  and  the  plaintiff  further  avers 
that  the  said  W.  B.  Viall  on,  to  wit:  the  5th  day  of  February, 
A.  D.  1890,  at  Woodbury  aforesaid,  was  ready  and  willing  and 
then  and  there  offered  to  pay  the  defendant  the  sum  of  tliirty 
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thousand  dollars  cash  in  hand  for  the  property  aforesaid,  if  the 
defendant  would  receive  the  same  ;  and  both  the  plaintiff  and  the 
said  W.  B.  Viall  then  and  there  requested  the  defendant  to  cause 
a  conveyance  of  the  property  aforesaid  of  the  Woodbury  Granite 
Company  to  be  made  to  the  said  W.  B.  Viall,  and  the  plaintiff 
avers  that  the  defendant  then  and  there  notified  the  plaintiff  that 
the  property  aforesaid  would  not  be  conveyed  by  said  Woodbury 
Granite  Company  as  requested,  and  that  the  defendant  would 
not  accept  or  receive  said  sum  of  thirty  thousand  dollars  for  the 
same. 

And  the  plaintiff  avers  that  thirty  days  havinff  long  since 
elapsed  since  the  plaintiff  sold  the  property  aforesaid,  and  gave 
the  defendant  notice  thereof ;  yet  the  defendant  has  never  paid 
said  sum  of  two  thousand  dollars,  nor  any  part  thereof,  but  neg- 
lects and  refuses  to  do  so.'' 

Hunton  cfe  Sticknei/j  for  the  defendant. 

The  plaintiff  had  not  perfected  a  sale  of  the  property 
until  he  caused  a  conveyance  thereof  to  be  made.  2  Kent's 
Com.  468. 

The  fact  that  the  condition  precedent  was  a  diflScult  or  even 
an  impossible  one  does  not  entitle  the  plaintiff  to  his  money  un- 
til he  has  performed  it.  1  Chit.  PI.,  (6th  Am.  Ed.)  354 ;  Doughty 
V.  ^eal,  1  Saund.  215  ;  Morself/  v.  Wood  ^^aZ,  per  Lord  Kenyon, 
Ch.  J..  6  T.  R.  710,  719. 

S.  O,  Shurilef^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  This  cause  was  heard  on  the  defendant's  de- 
murrer to  the  plaintiff's  declaration.  The  declaration  alleges 
that,  on  the  7th  day  of  January,  1890,  the  defendant  executed 
and  delivered  to  the  plaintiff  a  certain  writing,  as  follows  :  "  I 
hereby  agree  to  give  W.  S.  Curtis,  of  Randolph,  the  sum  of  two 
thousand  dollars,  provided  that  said  Curtis  shall  do  work  and  sell 
for  Woodbury  Granite  Co.  the  lands  and  property  of  the  same, 
for  the  sum  of  thirty  thousand  dollars  cash  in  hand  or  approved 
paper,  said  amount  to  be  paid  said  Curtis  within  thirty  days  from 
date  of  sale ;"  that  the  defendant  was  a  large  owner  in  the  Wood- 
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bury  Granite  Company;  that  the  plaintifi  did  work  for  the 
Woodbury  Granite  Company  and  sold  its  land  and  property  to 
W.  B.  Viall  and  others  for  thirty  thousand  dollars ;  that  the 
plaintiff  notified  the  defendant  of  the  sale  and  requested  him  to 
cause  the  property  to  be  conveyed  to  said  Viall ;  and  that  the  de- 
fendant notified  the  plaintiff  that  the  property  would  not  be  con- 
veyed by  the  company. 

While  the  plaintiff  alleges  in  his  declaration  that  he  did  sell 
for  the  Woodbury  Granite  Company  its  property,  it  appears  from 
other  allegations  therein  that  he  only  found  a  party  willing  to 
purchase  at  the  price  named  in  the  contract,  and  gave  the  defend- 
ant notice  that  he  had  a  purchaser  ready  to  take  it  and  requested 
him  to  cause  it  to  be  conveyed.  The  plaintiff  claims  that  this 
was  a  sale  within  the  meaning  of  the  contract,  and  that  he  is 
entitled  to  the  two  thousand  dollars  provided  for  therein.  We 
think  this  was  not  such  a  performance  of  the  contract  by  the 
plaintiff  as  entitles  him  to  recover. 

The  contract  provides  that  payment  shall  be  made  within 
thirty  days  from  the  date  of  the  sale.  This  clearly  means  within 
thirty  days  after  a  sale  of  the  property  was  perfected.  It  does 
not  mean  that  payment  was  to  be  made  within  thirty  days  after 
the  plaintiff  found  a  party  willing  to  purchase.  The  finding  of 
a  purchaser  and  notifying  the  defendant  to  cause  the  property  to 
be  conveyed,  wasnot  a  performance  of  the  contract  on  the  part  of 
the  plaintiff.  What  the  plaintiff  did  was  of  no  benefit  to  the  defend  - 
ant.  The  defendant  did  not  agree  to  pay  the  plaintiff  for  finding  a 
purchaser,  or  for  services  that  might  or  might  not  result  in  effecting 
a  sale  of  the  property.  He  agreed  to  pay  two  thousand  dollars 
within  thirty  days  after  a  sale  of  the  property.  The  plaintiff  was 
not  selling  the  defendant's  property.  The  property  to  be  sold 
was  owned  by  the  Woodbury  Granite  Company,  and  it  was  just 
as  essential  that  the  plaintiff  procure  its  assent  to  a  sale  as  to  find 
a  purchaser.  A  part  of  the  property  was  real  estate,  and  a  sale 
of  it  could  not  be  effected  without  a  conveyance  from  the  com- 
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pany.  It  was  the  duty  of  the  plaintiff  to  procure  this  convey- 
ance if  he  would  avail  himself  of  the  defendant's  offer.  What- 
ever was  necessary  to  be  done  to  perfect  a  sale  was  to  be  done  by 
the  plaintiff.  The  defendant  did  not  undertake  to  do  anything 
in  respect  thereto.  His  undertaking  was  to  pay  for  a  perfected 
sale.  He  did  not  undertake  to  pay  and  also  do  a  part  of  the 
work  necessary  to  be  done  in  order  to  effect  a  sale.  The  plaintiff 
had  no  right  to  call  upon  the  defendant  to  procure  a  conveyance 
from  the  company.  No  such  duty  is  imposed  upon  him  by  the 
contract,  and  it  does  not  appear  from  the  declaration  that  his 
interest  in  the  company  was  such  that  he  could  control  a  sale  of 
its  property,  nor  does  it  appear  that  he  had  authority  to  convey 
for  the  company  ;  and  the  allegation  in  the  declaration,  that  tlie 
plaintiff  requested  the  defendant  to  cav^e  the  property  of  the 
company  to  be  conveyed,  would  indicate  that  the  defendant 
did  not  have  such  authority,  and  that  the  plaintiff  so  under- 
stood it. 

The  plaintiff  was  bound  to  procure  a  perfected  sale  of  the 
lands  and  other  property  of  the  Woodbury  Granite  Company 
before  he  could  rightfully  claim  the  sum  provided  for  in  the  de- 
fendants offer.  This  he  has  not  done.  To  perfect  a  sale  of  the 
lands  owned  by  the  Woodbury  Granite  Company  implies  a  con- 
veyance from  the  company,  and  the  procuring  of  such  a  convey- 
ance was  as  fully  a  part  of  the  work  to  be  performed  by  the 
plaintiff  as  if  it  had  been  particularly  specified  in  the  writing 
signed  by  the  defendant.  Currier  v.  Boston  and  Maine  RaH- 
roady  34  N.  H.  498  ;   Wiggin  v.  Scammon^  27  N.  H.  360. 

This  is  not  a  case  of  failure  of  one  party  to  a  contract  to 
perform  his  part  of  the  contract  by  reason  of  the  wrongful  acts 
or  omission  of  the  other  party.  The  declaration  contains  no  al- 
legation that  would  justify  the  court  in  holding  that  the  defend- 
ant took  upon  himself  so  important  a  part  of  the  work  of  effect- 
ing a  sale  as  procuring  a  conveyance  from  the  company,  or  that  he 
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has  in  any  way  hindered  or  prevented  the  plaintiff  from  perfect- 
ing a  sale  of  the  property. 

Judgment    reversed;    demurrer    sustained;    declaration    ad- 
judged insufficient;  and  cause  remanded. 


GEORGE  A.  AMES  &  CO.  v,  GARDNER  S.  MELENDY. 
Bailment,     Special  contract.     Negligence  need  not  he  shown, 

1 .  The  owner  of  a  saw  mill  may  by  special  contract  define  the  conditions 

under  which  he  will  receive  and  keep  logs  delivered  at  his  mill  for  the 
purpose  of  being  sawed. 

2.  If  he  absolutely  agrees  to  be  liable  for  the  safe  keeping  of  such  logs, 

the  owner,  in  case  of  loss,  need  not  show  negligence. 

General  assumpsit.  Heard  at  the  June  term,  1891,  Taft,  J., 
presiding,  upon  the  plaintiff's  demurrer  to  the  second  and  third 
pleas  of  the  defendent.  Demurrer  overruled  and  cause  passed 
to  Supreme  Court  before  final  judgment  upon  plaintiff's  excep- 
tions to  this  ruling. 

The  plaintiff's  second  and  third  pleas  were  both  pleas  in  off- 
set. The  second  plea  alleged  in  substance  that  the  plaintiff  was 
the  owner  of  a  saw  mill  situated  upon  the  banks  of  the  Connecti- 
cut river  at  which  he  did  custom  sawing ;  that  the  defendant 
owned  a  quantity  of  logs  also  upon  the  bank  of  the  river  above 
the  plaintiff's  mill,  which  he  desired  to  have  sawed ;  that  it  was 
agreed  between  the  parties  that  the  defendant  should  roll  his 
logs  into  the  river  and  notify  the  plaintiff,  who  should  thereupon 
stretch  a  boom  across  the  river  and  stop  and  keep  the  defend- 
ant's logs  until  they  were  sawed ;  that  the  defendant  did  roll  his 
logs  into  the  river,  and  did  notify  the  plaintiff,  but  that  the 
plaintiff's  boom  broke  whereby  the  logs  were  lost. 

The  third  plea  was  like  the  first  save  that  it  alleges  that  the 
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defendant  delivered  the  logs  to  the  plaintifi  where  they  were 
rolled  into  the  river.  In  neither  plea  was  there  any  allegation 
of  negligence  in  making  or  maintaining  the  boom. 

Smith  (&  Sloane,  for  the  plaintiflfs. 

Under  the  allegations  in  the  second  and  third  pleas  there 
was  a  bailment  in  which  each  party  was  obliged  to  use  only 
ordinary  care.  Carpenter  v.  Branch,  13  Vt.  161 ;  Brovm  v. 
Hitchcock^  28  Vt.  452 ;  Coggs  v.  Bernard,  1  Smith's  Lea.  Cas. 
82  and  notes. 

In  puch  a  bailment  negligence  must  be  alleged  and  proved. 
Lainb  V,  Western  Rd,,  7  Allen  98 ;  Roberts  v.  Guemey^  120 
Mass.  33 ;  Melindy  v.  Ames  dc  Co.^  62  Vt.  14. 

John  H.  Watson,  for  the  defendant. 

The  parties  might  by  special  contract  define  the  terms  of 
this  bailment.  Having  done  so  they  are  bound  by  the  terms  of 
that  contract.  Chit.  Cont.  498  (10  Am.  Ed.) ;  Wells  v.  The 
Steam  Navigation  Co,,  2  N.  Y.  204;  Dale  v.  See,  14  Am.  St. 
Rep.  688 ;  Harmony  v.  Bigham,  12  N.  Y.  99. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  That  bailees  of  the  character  the  plaintiflfs 
were,  may,  by  special  contract,  enlarge  or  restrict  the  obligation 
that  the  law  would  otherwise  impose  upon  them  by  reason  of 
the  bailment,  is  beyond  question.  Wells  v.  Steam  Navigation 
Co.,  2  JS.  Y.  204 ;  Dale  v.  See,  51  N.  J.  Law,  378-14  Am.  St. 
Rep.  688. 

It  is  evident  in  this  case  that  the  pleader  did  not  intend  to  . 
declare  upon  the  undertaking  that  the  law  would  imply  from 
the  bailment,  else  he  would  have  alleged  negligence,  with  a  per 
quod.  But  he  declares  upon  a  difierent  undertaking,  which  must 
be  taken  for  present  purposes  as  a  special  undertaking ;  and  it  is 
one  that  could  have  been  broken  by  the  plaintiflfs  without  neg- 
ligence on  their  part,  as  it  is  declared   upon  as  absolute  and  un- 
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conditional,  and  therefore  the  allegation  of  negligence  is  not 
eseential  to  ihk  assignment  of  a  good  breach  of  it. 

If  it  should  turn  out  on  trial  that  the  parties  did  not  enter 
into  the  special  contract  declared  upon,  but  only  into  such  a  con- 
tract as  the  law  implied,  the  plaintiff's  rights  can  then  be  f nllj 
protected. 

Judgment  affi/rmed  and  cavse  revaanded. 


V, 
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Pbbsekt  :     Taft,  Bowell,  Tylbr  and  Munsok,  JJ. 


LAURA  A.  CASWELL  v.  JAMES  SHERMAN  CASWELL. 

Divorce  not  granted  for  cause  existing  at  time  of  marriage. 

Imprisonment. 

1.    A  divorce  will  not  be  granted  for  a  cause  which  the  libellant  knew  or 
ought  to  have  known  existed  at  the  time  of  the  marriage. 

'  2.    The  libellant  having  married  the  libellee  after  he  had  been  convicted  of 

I  murder  in  the  second  degree,  but  while  his  case  was  pending  in  the 

Supreme  Court  on  exceptions,  a  divorce  will  not  be  given  upon  the 
I  ground  of  his  subsequent  sentence  to  the  State  prison  for  Uf e. 


Petition  for  divorce.  Heard  at  the  September  term,  1891, 
Start,  J.,  presiding.     Petition  denied.     The  petitioner  excepts. 

The  petitionee  had  been  for  many  years  the  hired  man  of 
the  petitioner's  father,  and  as  such  a^  member  of  his  family.  The 
petitioner  had  lived  in  the  same  family,  and  although  not  mar- 
ried to  the  petitionee  had  stood  to  him  in  the  relation  of  wife; 
Subsequently  to  the  death  of  her  father  she  married  one  Gould 
whom  the  petitionee  shot  and  killed  the  day  after  the  marriage. 
For  this  act  he  was  arrested,  tried  and  convicted  of  murder  in 
the  second  degree.  After  the  conviction  and  while  the  case  was 
pending  on  exceptions  in  Supreme  Court,  the  petitioner  married 
the  petitionee  in  jail.   Subsequently  the  petitionee  was  sentenced 
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to  the  State  prison  for  life,  and  this  was  the  cause  alleged  in  the 
petition. 

S.  O.  ShurtJ^^  for  the  petitionee. 

The  statute  is  mandatory  and  the  court  has  no  discretion. 
Miners  v.  The  Mechanics  Bamk  of  Alexandria^  1  Pet.  46 ; 
Sv^perviaors  v.  U.  A,  4  Wall.  435. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  To  entitle  one  to  relief  in  a  divorce  court,  the 
party  must  come  with  clean  hands.  It  is  a  general  doctrine  that 
a  man  shall  not  complain  of  what  he  knew,  or,  might  have 
known  at  the  time  of  the  marriage.  At  the  time  of  the  marriage 
the  libellant  knew,  or  had  good  reason  to  believe,  that  the  libel- 
lee  would  be  sentenced  to  life  imprisonment  in  the  State  prison 
under  a  prior  conviction  of  murder.  When  one  marries  a  State 
prison  convict  it  is  trifling  with  the  law,  for  the  party  to  say,  she 
did  not  know  that  sentence  would  follow  conviction.  A  slight 
delay  would  have  given  the  knowledge. 

The  decree  is  affirmed. 
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Pbbsent:     Howell,  Tyler  and  Munson,  J  J. 


HAERIET  WILLEY  v.  FEANK  LARAWAY. 

JSxceptiona  to  report  not  necessary  where  question  is  submitted  by 
referee.  Tenant  in  dower  may  maintain  action  for  injury  to 
reversion,     Sut  not  against  the  grantee  of  the  reversioner, 

1 .  Where  the  report  of  a  referee  submits  to  the  court  a  question  of  law 

upon  the  facts  found,  no  exception  to  the  report  is  needed  to  raise 
that  question. 

2.  A  tenant  in  dower  is  liable  to  the  reversioner  for  waste  done  the  prem- 

ises by  a  stranger,  and  may  therefore  maintain  an  action  against  a 
stranger  for  an  injury  to  the  reversion. 

3.  A  judgment  in  such  an  action  would  bar  an  action  for  the  same  injur}'^ 

by  the  reversioner,  for  the  tenant  and  reversioner  are  privies  in 
estate. 

4.  The  plaintiff  was  the  widow  of  Silas  Willey.    Volney  Willey,  the  heir 

of  Silas  Willey,  conveyed  to  the  defendant  the  east  half  of  lot  81, 
*' except  five  acres  more  or  less  out  of  the  south-east  corner  of  said  lot 
heretofore  set  off  as  a  part  of  the  widow's  dower."  In  fact  more  than 
fourteen  acres  of  said  lot  had  been  set  out  as  dower.  The  report  found 
that  the  defendant  had  cut  a  small  quantity  of  timber  on  the  five 
acres  excepted  in  the  deed,  and  a  much  larger  quantity  on  the  nine 
acres  not  excepted,  and  that  there  was  still  ample  timber  for  the  es- 
tovers of  the  widow.  Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  the  timber  cut  upon  the  five  acres,  but  not  for  that  cut  up- 
on the  nine  acres,  for  as  to  that  he  was  himself  the  reversioner,  and 
the  only  injury  was  to  the  reversion. 

Trespass  for  cutting  and  carrying  away  the  trees  of  the 
plaintiff.     Heard  upon  the  report  of  referees  at  the  April  term, 
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1892,  EoBS,  Ch.  J.,  presiding.     Judgment  on  the  report  for  tlie 
larger  sum.     The  defendant  excepts. 
The  case  appears  in  the  opinion. 

JS.  A,  Sunt,  for  the  defendant. 

The  plaintiff  cannot  recover  for  an  injury  to  the  reversion. 
2  Wat.  Tres.,  398,  ss.  950,  953 ;    Wood  v.  Oriffiny  46  N.  H.  230. 

The  judgment  would  not  be  a  bar  to  an  action  by  the  rever- 
sioner. 2  Wat.  Tres.,  s.  951 ;  4  Kent,  78 ;  Dicey  Parties,  340, 
329  to  343,  marginal  paging;  1  Addison  Torts,  s.  369. 

P.  JT.  Gleedy  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

TYLER,  J.  The  referee  submitted  the  question  of  the 
plaintiff's  right  to  recover  to  the  determination  of  the  court  be- 
low, therefore  exceptions  to  the  report  by  the  defendant  were 
unnecessary.      White  et  aL  v.  White^  -EbV.,  21  Vt.  250. 

The  first  question  to  be  determined  is  whether  the  plaintiff, 
holding  a  dower  estate  in  the  lands  in  question,  can  maintain  this 
action  for  an  injury  to  the  reversion.  The  writ  and  declaration 
have  not  been  furnished  us,  but  counsel  in  argument  have  treated 
the  action  as  brought  upon  sec.  4206,  E.  L.,  to  recover  treble 
damages.  The  action  therefore  is  trespass  qu.  d.  fr.  The  statute 
giving  treble  damages  in  certain  cases  of  trespass  on  real  estate 
does  not  create  the  right  of  action,  but  only  gives  cumulative 
damages  for  what  was,  and  still  is,  actionable  at  common  law. 
Montgomery  v.  Edwards^  45  Vt.  75. 

The  right  of  a  life  tenant  to  cut  wood  and  timber  upon  the 

lands  in  which  his  tenancy  exists  is  limited  to  reasonable  estovers. 

Our  statute  in  respect  of  the  liabilities  of  a  dowress  is  only  de 

claratory  of  the  common  law : 

^'  No  woman,  endowed  of  lands,  tenements,  or  hereditaments, 
shall  commit  or  suffer  waste  on  the  same,  but  shall  maintain  the 
houses  and  tenements,  with  the  fences  and  appurtenances,  of 
which  she  is  endowed,  in  good  repair  during  her  term,  and  leave 
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the  same  in  good  repair  at  the  expiration  thereof,  and  shall  be 
liable  to  the  person  owning  the  reversion  for  damages  occasioned 
by  waste  committed  or  suffered  by  her."     E.  L.  2227. 

Voluntary  waste  implies  acta  .of  commission;  permissive 
waste,  acts  of  omission,  as  suffering  buildings  to  fall  for  want  of 
ordinary  repairs,  or  lands  to  deteriorate  from  neglect.  S  Black. 
Com,  281.  It  is  not  presumable  that  the  legislature  intended  by 
the  use  of  the  word  "  suffer"  to  render  the  dowress  liable  for 
acts  amounting  to  waste  committed  without  her  permission  by 
third  persons.  A  stranger  who  does  injury  to  the  premises  is 
liable  either  to  the  tenant  or  the  reversioner,  but  one  who  acts  by 
the  authority  or  permission  of  the  tenant  in  possession  is  not  a 
stranger,  and  for  his  acts  the  tenant  would  be  liable  as  for  com- 
missive waste.  Livingston  v.  MoUy  2  Wend.  605.  Eesort  must 
therefore  be  had  to  the  common  law  for  remedies  for  wrongs  of 
this  character  when  committed  by  strangers  to  the  title. 

At  common  law  tenants  by  the  courtesy  and  in  dower  were 
answerable  for  waste  committed  by  strangers,  and  this  liability 
was  by  statutes  52  Hen.  Ill,  c.  23,  and  6  Edw.  1,  c.  5,  extended  " 
to  tenants  for  life  and  for  years.  It  is  a  general  principle  that 
the  tenant,  without  some  special  agreement  to  the  contrary,  is 
responsible  to  the  reversioner  for  all  injuries  amounting  to  waste, 
done  to  the  premises  during  his  term,  by  whomsoever  the  injuries 
may  have  been  committed,  with  the  exception  of  the  acts  of  God, 
and  public  enemies,  and  of  the  reversioner  himself.  This  prin- 
ciple is  founded  in  public  policy.  The  landlord  cannot  protect 
the  property  against  strangers :  the  tenant  is  on  the  spot  and  pre- 
sumed to  be  able  to  protect  it.  4  Kenfa  Com,  77  1  Wash,  Real 
Prop,  146,  156.  Blackstone  says,  2  Com.  283,  that  the  law 
ought  to  protect  the  reversion  when  the  tenant  takes  the  estate 
by  operation  of  law ;  while  in  other  tenancies  the  lessor  might 
have  guarded  in  his  lease  against  waste  by  the  lessee.  It  was 
held  in  Massachusetts  that  a  tenant  for  life  is  bound  to  see  that 

trespassers  do  not  injure  the  estate,  and  that  for  this  purpose 
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the  law  gives  him  an  action  of  trespass ;  so  that  whether  waste 
is  committed  by  himself  or  by  a  stranger,  he  is  alike  answerable 
to  the  reversioner.  Fay  v.  Brewer^  3  Pick.  203 ;  ShMtuch  v.  Shat- 
tuck^  5  Pick.  191 ;  Clark  v.  Holden^  7  Gray  8,  ^^  Am.  Dec.  450. 
Beardsley,  J.,  discussed  this  subject  in  Cook  v.  The  Champlain 
Transportation  Co.^  1  Denio  91,  and  quoted  from  the  opinion 
of  Heath,  J.,  in  AUersolly,  Stevens,  1  Taunt.  198,  as  follows :  "  It 
is  common  learning  that  every  lessee  of  land,  whether  for  life  or 
for  years,  is  liable  in  an  action  of  waste  to  his  lessor,  for  all  waste 
done  on  the  land  in  lease,  by  whomsoev.er  it  may  be  committed  ;" 
and  from  Chambre,  J.,  in  the  same  case  :  "  The  situation  of  the 
tenant  is  extremely  analagous  to  that  of  a  common  carrier,  to  pre- 
vent collusion,  *  *  *  both  are  charged  with  the  protection  of 
the  property  entrusted  to  them  against  all  but  the  acts  of  God 
and  the  king's  enemies ;  and  as  the  tenant  in  the  one  case  is 
charged  with  the  actual  commission  of  the  waste  done  by  others, 
80  in  the  other  case  the  carrier  is  charged  *  *  *  though  he 
loses  the  goods  by  a  force  that  was  irresistible,"  etc.  He  also 
quotes  Lord  Coke  as  saying  :  "  Tenants  by  the  courtesy,  tenants 
in  dower,  tenants  for  life,  years,  etc.  shall  answer  for  the  waste 
done  by  a  stranger,  and  shall  take  their  remedy  over,"  and  cites 
1  Inst.  54,  57,  377  and  notes  ;  1  Chit.  Gen.  Pr.  388 ;  2  Koll. 
Abr.  821 ;  3  Black.  Com.  228  ;  Corayn's  Land,  and  fen.  188. 

Although  the  reversioner  doubtless  may  bring  his  action 
against  the  actual  trespasser,  when  the  injuries  affect  tlie  inherit- 
ance, it  seems  clear  that  the  tenant  in  dower  is  answerable  for 
such  injuries  to  the  estate  ;  and  being  thus  liable,  it  follows  as  a 
legal  consequence  that  she  has  her  action  oyer  against  tlie  tres- 
passer. 4  Kent.  77  ;  1  Wash.  Eeal.  Prop.  156.  The  fact  that 
the  reversioner  may  omit  to  take  action  against  the  real  trespasser, 
relying  on  the  liability  of  the  tenant  to  answer  to  him  for  such 
trespasses,  is  of  itself  a  strong  reason  for  holding  that  it  is  the 
right  of  the  tenant  to  maintain  an  action  against  the  wrong  doer  \ 


before  judgment  against  herself  in  favor  of  the  reversioner. 
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The  counsel  for  the  defendant  urges  that  this  judgment 
would  not  be  a  bar  to  an  action  by  the  reversioner  against  the 
defendant.  It  is  true  that  a  judgment  is  not  conclusive  excepti^ 
as  to  the  parties  thereto  and  tlieir  privies.  Nuaon  v.  Blaiaddl^ 
12  Vt.  165  ;  Oerrish  v.  Bragg,  55  Vt.  329.  On  the  other  hand 
the  judgment  of  a  court  of  competent  jurisdiction  is  conclusive 
between  parties  and  privies.  In  this  case  there  is  a  privity  o 
estate  between  the  reversioner  and  the  tenant  in  dower  so  that  this 
judgment  would  be  a  bar  to  another  action.  1  Green.  Ev.  189, 
523  ;  Foot  et  al.  v.  Dickinson,  2  Met.  611. 

There  is  no  ground  for  the  argument  that  only  five  acres 
were  set  out  to  the  widow  from  lot  No.  31  as  part  of  her  dower. 
The  commissioners,  in  Dec.  1878,  set  out  that  part  of  her  dower 
by  defined  boundaries.  In  Dec.  1887,  when  the  defendant  took 
his  deed,  he  and  his  grantor  understood  that  only  five  acres  of 
the  dower  estate  were  situated  in  that  lot,  and  the  deed  was  made 
upon  that  theory.  A  year  or  two  later  a  question  arose  as  to  the 
north  line  of  the  dower  and  a  survey  was  made  whereby  it  was 
found  that  the  dower  land  situated  in  lot  No.  31  contained 
14.36256  acres,  as  appears  by  the  surveyor's  map  which  is  made 
part  of  the  report. 

Voln^  Willey,  through  his  guardian,  conveyed  to  the  de- 
fendant a  part  of  the  Silas  Willey  farm,  being  "  the  east  half  of 
lot  No.  31  except  five  acres  more  or  less  out  of  the  south-east 
corner  of  said  lot  heretofore  set  off  as  a  part  of  the  widow's 
dower."  An  exception  of  14.36256  acres,  instead  of  five  acres, 
should  have  been  made  from  this  conveyance. 

The  referee  has  found  that  the  defendant  cut  timber  of  the 
value  of  $10  upon  the  five  acres  and  of  the  value  of  $146.25 
upon  the  9.36256  acres,  and  that  a  sufficient  amount  remains  for 
the  requirements  of  the  dower  estate. 

Another  question  now  arises.  It  appears  that  the  plaintiff 
is  the  widow  of  Silas  Willey ;  that  Volney  Willey,  an  insane 
person,  was  an  heir  of  Silas  and  had  a  reversionary  interest  in  the 
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dower  estate.  It  does  not  aiBrmatively  appear  by  the  report 
that  there  are  other  reversioners.  Through  a  misunderstanding 
as  to  the  number  of  acres  that  liad  been  set  out  to  the  plaintiff  in 
lot  No.  31,  the  defendant  by  his  deed  acquired  the  reversioner's 
interest  in  9.36256  acres,  though  he  supposed  he  acquired  an  ab- 
solute title.  He  has  cut  timber  upon  all  the  land  that  was  set 
out  as  dower  in  lot  No.  31. 

The  defendant  was  not  a  stranger  to  that  part  of  the 
dower,  the  reversion  of  which  was  conveyed  to  him  by  Volney 
Willey.  To  that  he  held  the  same  relation  which  his  grantor 
held  before  the  conveyance.  The  injury  to  it  was  an  injury  to 
his  own  reversion^  and  a  citation  of  authorities  is  not  necessary 
to  show  that  a  reversioner  is  not  liable  for  his  own  injuries  to  the 
estate  except  so  far  as  they  affect  the  rights  of  the  tenant.  In 
this  case  it  appears  that  there  was  ample  timber  remaining  for 
the  plaintiff's  estovers  so  that  her  rights  as  tenant  in  possession 
were  not  affected.  If  she  should  recover  damages  for  injuries  to 
the  reversion  the  recovery  would  not  be  for  herself  but  she 
would  be  answerable  over  to  the  defendant  who  owns  the  re- 
version. 

If  the  fact  were  found,  which  is  intimated  in  the  brief  of 
the  defendant's  counsel,  that  the  defendant  had  a  co-tenant  in  the 
reversion,  it  could  not  change  the  result.  Tenants  in  common 
in  a  reversion  have  a  present  vested  estate,  and  may  hold  each 
other  liable  for  injuries  to  it,  but  from  the  nature  of  their  seisin 
the  tenant  in  dower  is  not  liable  to  one  for  the  acts  of  the  other, 
and  consequently  she  has  no  right  of  action  against  either. 

As  to  that  part  of  the  dower  which  the  defendant's  grantor 
excepted  from  the  conveyance  the  defendant  was  a  stranger. 
The  exception  was  "  five  acres,  more  or  less,"  *  *  *  the  grantor 
evidently  supposing  that  the  dower  consisted  of  only  five  acres. 
Although  the  reversioner  would  not  have  been  liable  had  he  com- 
mitted injuries  upon  the  excepted  part,  the  defendant  is  liable 
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because  it  was  excepted  from  the  terms  of  the  deed  and  he  ac- 
quired no  title  to  it. 

The  general  rule,  that  a  statement  in  a  deed  of  the  number 
of  acres  conveyed,  with  the  words  "  more  or  less  "  added,  is  mere 
matter  of  description,  does  not  apply  here,  for  the  exception  is 
not  in  gross ;  the  land  excepted  is  not  described  by  metes  and 
bounds  nor  by  courses  and  distances ;  it  is  described  as  a  definite 
quantity,  five  acres,  and  the  words,  "  more  or  less,"  cannot  be 
construed  to  enlarge  that  quantity.  Smith  v.  Rock,  59  Vt.  232. 
Besides,  the  referee  finds  that  the  defendant  supposed  that  the 
dower  consisted  of  five  acres,  and  "that  it  had  always  been  so  con- 
sidered." Both  parties  evidently  understood  that  five  acres  were 
excepted.  As  the  recovery  is  for  the  benefit  of  the  reversioner  a 
construction  of  the  exception  of  the  deed  to  mean  fourteen  and  a 
fraction  acres  would  permit  a  recovery  for  all  the  injuries  done 
thereon  and  would  in  effect  allow  the  reversioner  to  profit  by  his 
error. 

Judgment  reversed  and  judgment/or  theplaintrff]for  the  smaller 
sum  named  in  the  report. 
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BKONSON  WILLEY  v,  FKANK  LARAWAY. 

Tender  tinder  H,   X.    s.   H50.      Officer^a  fees.     Time  of  tender. 

Good  faith  of  defendant, 

1.  An  officer's  return  upon  a  copy  of  a  writ  is  a  part  of  such  copy,  and  he 

may  charge  for  the  same  by  the  folio. 

2.  An  officer  may  take  possession  of  personal  property  which  he  has  pre- 

viously attached  by  copy,  if  necessary,  and  in  that  case  may  charge  a 
reasonable  sum  for  so  doing. 

8.  .The  plaintiff  is  under  no  obligation  to  furnish  the  defendant  with  a  state- 
ment of  his  costs,  and  that  he  neglects  or  refuses  to  do  so  is  no  excuse 
for  an  insufficient  tender. 

4.  In  determining  whether  a  tender  has  been  reasonably  made  under  R. 

L.  8.  1450,  both  the  day  of  the  tender  and  the  first  day  of  the  term 
should  be  excluded. 

5.  In  case  of  a  tender  for  damages  by  a  trespass,  the  defendant  will  not  be 

relieved  from  further  costs  unless  the  County  Court  affirmatively  finds 
that  he  acted  in  good  faith.  It  is  not  enough  that  no  fact  appears  in 
the  referee's  report  inconsistent  with  that  idea. 

This  was  an  appeal  from  a  taxation  of  costs  by  the  clerk. 
Heard  at  the  April  term,  1892,  Ross,  Ch.  J.,  presiding.  The 
defendant  excepts. 

The  question  was  as  to  the  sufficiency  of  the  tender.  The 
original  action  was  trespass  for  the  cutting  of  timber.  The  case 
was  referred,  and  the  referees  found  the  fact  of  the  trespass  and 
that  the  plaintiff's  damages  were  $25.  The  suit  was  returnable  to 
the  April  term,  1890,  and  it  appeared  that  the  Saturday  before 
the  return  day  the  defendant  tendered  the  plaintiff  $32.  Before 
making  the  tender  the  defendant  applied  to  the  plaintiff's  attor- 
ney for  a  statement  of  his  costs,  which  was  not  furnished,  and  the 
defendant  estimated  the  costs  as  best  he  could. 

The  officer  furnished  two  copies  in  making  his  service. 
Each  of  these  copies  contained  452  words  in  the  body  and  390 
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words  in  the  return.  The  court  allowed  the  two  at  $1.68.  The 
original  attachment  was  by  copy  in  the  town  clerk's  oflSce.  After- 
wards the  officer  took  possession  of  a  part  of  the  property,  for 
securing  which  he  charged  $1.  The  court  found  that  this  was  a 
reasonable  sum.  As  so  allowed,  the  damages  and  costs  exceeded 
the  amount  of  the  tender  by  13  cents ;  and  the  court  held  the 
tender  insufficient  and  gave  judgment  for  full  costs. 

B.  A,  jBtmt^  for  the  defendant. 

P.  K,  Oleed^  for  the  plaintiff. 

The  County  Court  did  not  adjudge  that  tlie  trespass  was 
committed  in  good  faitli.  B.  L.  s.  1450 ;  Strusguth  v.  PoUard^ 
62  Vt.  157. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  As  the  plaintiflfs  costs  were  taxed  and  al- 
lowed in  the  court  below,  his  damages  and  costs  exceeded  the 
sum  tendered  thereon  by  the  defendant.  The  defendant  insists, 
however,  tliat  illegal  fees,  to  an  amount  greater  than  this  excess, 
were  included  in  the  allowance.  But  we  think  both  the  items 
objected  to  by  the  defendant  were  properly  taxed.  The  copy  re- 
quired of  an  officer  in  serving  process  is  a  copy  of  the  writ  and  * 
his  return,  and  he  is  entitled  to  compensation  for  the  folios  of  the 
entire  copy.  The  provision  allowing  a  reasonable  sum  for  se- 
curing attached  property  is  not  inapplicable  where  the  attach- 
ment is  by  lodging  a  copy  in  the  town  clerk's  office.  Property 
80  attached  is  held  to  be  in  the  custody  of  the  officer ;  and  he  is 
liable  for  a  failure  to  produce  it,  unless  he  can  excuse  himself  by 
showing  that  he  exercised  the  same  degree  of  care  regarding  it 
that  is  required  in  the  case  of  property  taken  into  actual  posses- 
sion. Smith  V.  Churchy  27  Vt.  168 ;  McKOrmshy  v.  Morris^ 
29  Vt.  417  ;  Fay  v.  Munson,  40  Vt.  468.  In  the  exercise  of 
this  care,  it  often  becomes  necessary  for  the  officer  to  take  meas- 
ures for  securing  the  prop^ty  after  lodging  the  copy.  It  is  evi- 
dent that  the  necessity  existed  in  this  case,  for  it  appears  that  the 
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officer  found  that  certain  portions  of  the  attached  property  were 
being  disposed  of. 

The  plaintiff's  failure  to  state  the  amount  of  the  accrued 
cost  on  request  cannot  relieve  the  defendant  from  the  conse- 
quences of  this  deficiency  in  the  amount  tendered.  The  plaintiff 
was  under  no  obligation  to  provide  a  taxation  or  state  the  amount. 
The  case  did  not  involve  any  costs  that  were  peculiarly  within 
his  knowledge.  See  Smith  v.  WiUmr,  35  Vt.  132.  The  fees 
which  the  defendant  sought  to  cover  are  eitlier  fixed  by  statute, 
or  determined  by  the  officer  under  legal  restrictions ;  and  the 
amount  can  ordinarily  be  readily  ascertained  by  either  party.  It 
does  not  appear  from  the  report  of  the  clerk  that  the  defendant 
was  prevented  from  obtaining  information  from  eitlier  the  officer 
or  the  writ,  by  any  act  of  the  plaintiff  or  his  counsel. 

But  if  the  tender  had  been  sufficient  in  amount,  it  would 
have  been  ineffectual  because  not  made  within  the  time  allowed 
by  statute.  A  tender  may  be  made  at  any  time  "  until  three 
days  before  the  commencement  of  the  term  "  to  which  the  action 
is  returnable.  R.  L.  1450.  This  language  seems  plainly  to  in- 
dicate an  intention  to  exclude  from  the  period  in  which  the  ten- 
»  der  may  be  made  the  three  days  next  preceding  the  day  on 
which  the  terra  commences.  So  neither  the  day  on  which  the 
tender  is  made,  nor  the  first  day  of  the  term,  can  be  counted  as 
one  of  the  three. 

But  if  this  tender  were  held  sufficient,  it  would  not  relieve 
the  defendant  from  the  burden  of  further  costs,  in  the  absence 
of  a  finding  by  the  County  Court  that  he  acted  in  good  faith  in 
the  matter  complained  of.  The  rendering  of  judgment  upon-  a 
report  which  contains  findings  inconsistent  with  the  existence  of 
bad  faith,  but  which  presents  no  question  thereon  for  the  con- 
sideration of  the  court,  is  not  such  action  on  the  part  of  the 
Court  as  the  statute  requires.  The  "  opinion  of  the  court "  must 
be  taken  upon  the  question  of  good  faith. 

Jvdgment  affirmed. 
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STATE  V.  CHARLES  WHEELER. 
Complaint  cannot  be  amended  like  information, 

1.  The  complaint  of  a  grand  juror  cannot  be  amended  in  matter  of  sub- 

stance in  the  Appellate  Court. 

2.  A  complaint  alleging  that  the  respondent  ' 'became  and  was'*  intoxi- 

cated is  defective  in  matter  of  substance  and  cannot  be  amended  in 
the  County  Court  so  as  to  read  "was  found"  intoxicated. 

This  was  a  complaint  of  a  town  grand  juror  and  came  by 
appeal  from  the  judgment  of  a  justice  into  the  County  Court, 
where  it  was  heard  at  tlie  December  term,  1891,  Thompson,  J., 
presiding.     The  complaint  alleged  : 

"  That  Charlep  Wheeler,  of  Hyde  Park,  in  the  County  of 
Lamoille,  and  State  of  Vermont,  on  the  7th  day  of  August,  A. 
D.  1891,  at  Morristown,  in  said  County  of  Lamoille,  did  with 
force  and  arms  become  and  was  intoxicated,  by  drinking  intoxi- 
cating liquor,  contrary  to  the  form  and  effect  of  the  statute,  in 
snch  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State." 

The  State  moved  to  amend  the  complaint  by  inserting  the 
word  "  found  "  so  that  it  would  read  "  became  and  was  found  '^ 
intoxicated,  and  the  amendment  was  allowed.  To  tliis  action  of 
the  court  the  respondent  excepted,  and  the  exceptions  were  passed 
to  Supreme  Court  before  trial. 

P.  K.  Oleedy  for  the  respondent. 

The  court  had  no  power  to  allow  the  amendment.  State  v. 
Stokes,  54  Vt.  179. 

J.  W.  Page,  Jr.,  State's  Attorney,  for  the  State. 

m 

The  opinion  of  the  court  was  delivered  by 
ROWELL,  J.     That  the  amendment  was  matter  of  sub- 
stance is  shown  by  State  v.  Austin,  62  Vt.  291.      It  was  not, 
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therefore,  authorized  by  E.  L.  3857,  for  that  does  not  authorize 
amendments  as  to  matters  of  substance.  Nor  was  it  authorized 
by  sec.  2,  No.  86  of  the  Acts  of  1882,  for  conviction  could  not 
be  had  without  the  amendment,  hence  it  was  "material  to  the 
merits  of  the  case,"  and  the  respondent  would  be  "  prejudiced 
thereby  in  his  defence."  We  must  look,  then,  to  the  common 
law  for  warrant  to  allow  it,  and  it  is  not  allowable  there  un- 
less within  the  rule  laid  down  in  State  v.  White^  ante 
372,  in  respect  of  amending  informations.  But  there  is  a 
material  difference.  In  the  case  of  informations,  the  informing 
officer  is  in  court  in  person,  prosecuting  the  case,  and  can,  there- 
fore, himself  amend,  with  leave.  But  this  complaint  is  made 
under  the  official  oath  of  a  grand  juror,  and  he  is  not  prosecut- 
ing in  the  Appellate  Court,  but  the  State's  Attorney  has  control 
of  the  case  there,  and  therefore  the  complaint  cannot  be  amended 
there  in  matters  of  substance,  for  the  same  reason  that  an  indict- 
ment cannot  be  thus  amended,  as  it  is  found  on  the  oath  of  a 
grand  jury,  and  tlierefore  ought  to  be  amended  only  by  tlie 
grand  jury,  which  cannot  be  done,  as  they  are  not  in  court  for 
such  a  purpose. 

The  argument  that  the  insertion  of  the  names  of  the  wit- 
nesses in  the  body  of  the  complaint  is  equivalent  to  an  allega- 
tion that  the  respondent  was  found  intoxicated,  is  not  tenable,f or 
it  is  obvious  that  the  insertion  was  not  intended  as  a  part  of  the 
pleading,  but  only  as  a  compliance  with  the  statute  requiring  a 
memorandum  of  the  names  of  the  witnesses  in  support  of  the 
prosecution  to  be  subjoined  to  the  complaint. 

Exceptions  sustained,  amendment  disallowed,  and  cause  re- 
manded. 
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Pbesent  :  Eoss,  Ch.  J.,  Tyler,  Munson  and  Thompson,  J.  J. 


con:n.  eivee  savings  bank  i;.  chaeles  p.  albee 
and  heney  c.  lane,  adme.  of  estate  of 
samuel  albee. 

Voluntary  trtcst.      Deposit  in  hank  to  credit  of  another. 

Declarations. 

1.  The  owner  of  property  may  create  in  himself  a  volmitary  trust  in  res- 

pect thereto  by  any  act  or  declaration  which  unequivocally  shows 
that  he  holds  such  property  in  trust  for  the  beneficiary. 

2.  It  is  not  necessary  that  the  beneficiary  should  know   of  or  assent  to 

such  trust. 

3.  When  a  voluntary  trust  has  once  been  perfected  it  cannot  be  revoked  or 

altered  by  the  donor,  unless  this  right  was  reserved  by  the  terms  of 
its  creation. 

4.  A  father  deposited  in  a  savings  bank  a  sum  of  money  to  the  credit  of 

his  son,  and  received  a  deposit  book  in  which  the  son  was  named  as 
the  depositor  and  he  himself  as  trustee.  The  son  did  not  know  of  the 
deposit  and  the  father  kept  the  book  among  his  papers  until  his 
death.  Heldj  that  a  voluntary  trust  was  thereby  created  in  favor  of 
the  son,  unless  some  fact  or  declaration  appeared  to  show  a  contrary 
intent. 

5.  That  the  father  made  the  deposit  in  the  name  of  the  son  to  escape  tax- 

ation is  not  such  a  fact. 

6..   Declarations  of  the  father  made  after  the  deposit  that  the  money  was 
still  his  are  inadmissible. 
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7.    But  his  declarations  that  the  deposit  was  for  the  benefit  of  his  son 
are. 

Bill  of  interpleader.  Heard  upon  the  pleadings  and  master's 
report  at  the  September  term,  1891.  llowell,  chancellor,  decreed 
that  the  orator  be  dismissed  with  its  costs  upon  payment  of  the  fund 
into  court ;  that  the  fund  belonged  to  the  defendant,  Charles  P. 
Albee,  and  that  he  recover  his  costs  of  the  defendant,  Henry  C. 
Lane.     The  defendant  Lane  appeals. 

The  orator  is  a  savings  bank  located  in  Charlestown  in  the 
State  of  New  Hampshire.  In  1878  Samuel  Albee,  residing  in 
Rockingham  in  the  State  of  Vermont,  had  on  deposit  in  said 
savings  bank,  something  more  than  $3,000.  On  the  6th  day  of 
December  of  that  year  the  treasurer  of  the  bank  wrote  Mr.  Albee 
to  the  effect  tliat  under  the  law  as  it  then  stood,  all  deposits  of 
more  than  $2,000  in  amount  would  be  taxed  against  the  depos- 
itor, and  suggested  that  he  might  escape  the  payment  of  that  tax 
by  transferring  a  portion  of  the  deposit,  which  then  stood  in  his 
name,  to  the  name  of  some  other  person.  Upon  the  12th  day  of 
December  Albee  went  to  the  bank,  drew  from  his  deposit  therein 
the  sum  of  $1,600,  and  deposited  the  amount  so  withdrawn  in  the 
name  of  his  son,  Charles  P.  Albee,  Samuel  Albee,  trustee.  At 
the  time  of  this  transaction  he  informed  the  treasurer  of  the  bank 
that  he  made  the  transfer  for  the  purpose  of  avoiding  taxation. 
Samuel  Albee  received  at  this  time  from  the  bank  a  deposit  book 
which  contained  the  following  entries  :  •  "  No.  5362.  Charles  P. 
Albee  of  Rockingham,  Vermont,  in  account  with  Connecticut 
River  Savings  Bank ,"  "  Connecticut  River  Savings  Bank  in 
account  with  Charles  P.  Albee,  Samuel  Albee  trustee." 

This  deposit  book  Samuel  Albee  took  home  and  placed 
among  his  private  papers  where  he  kept  the  same  until  the  time 
of  his  death.  To  the  amount  so  deposited  he  added  several  other 
deposits,  and  from  that  amount  withdrew  at  different  times  va- 
rious sums.    After  his  death   the  book  was  found  among  the 
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papers  of  the  said  Samuel  Albee,  and  Charles  P.  Albee,  who  was 
then  present,  at  first  made  no  claun  to  it. 

Subsequently  the  defendant,  Henry  C.  Lane,  was  appointed 
administrator  of  the  estate  of  Samuel  Albee  and  as  such  took  the 
deposit  book  into  his  custody  ;  whereuponjthe  defendant,  Charles 
P.  Albee,  immediately  demanded  the  same  of  the  adminis- 
trator, claiming  to  own  it. 

Charles  S.  Albee,  a  son  of  the  defendant  Charles  P.,  testified 
that  at  some  time  previous  to  the  death  of  his  grandfather  he 
overheard  a  conversation  between  Samuel  Albee  and  his  father 
in  which  Samuel  said :  "  I  have  just  been  over  to  Charlestown 
and  made  a  deposit  in  the  bank  there  in  your  name  for  you, 
Charles."  This  evidence  was  received  subject  to  the  objection 
and  exception  of  the  defendant  Lane. 

Buth  McQuaid,  Simon  Albee  and  Harry  Albee  testified  that 
Samuel  Albee  had  told  them  at  various  times  in  his  life  time 
that  the  money  so  deposited  by  him  in  the  name  of  Charles  P. 
Albee  was  his  money  as  much  as  any  money  he  had,  and  that  the 
same  was  under  his  control.  This  testimony  was  admitted  sub- 
ject to  the  objection  and  exception  of  the  defendant,  Charles  P. 
Albee,  and  from  it  the  master  found  in  his  supplemental  report, 
that  the  said  deposit  was  made  by  Samuel  Albee  for  the  purpose 
of  avoiding  taxation,  and  that  he  intended  to  keep  said  money  so 
deposited  by  him  as  his  own  money  without  abandoning  the 
ownership  or  control  thereof. 

George  A.  Weston  and  Gilbert  A.  Dama^  for  the  defendant 
Lane. 

1.  The  transaction  having  been  in  New  Hampshire,  the 
law  of  that  state  must  govern.  Sto.  Conf.  Laws,  s.  ZQ^,  passim. 

2.  By  that  law  the  intention  is  a  question  of  fact  to  be 
found  by  the  trier  of  fact.  Blaisdell  v.  Locke,  52  N.  H.  238  ; 
Marcy  v.  Ama&een,  61  N.  H.  131 ;    Smith,  Ad/rwr,  v.   Ossvpee 

VciUey  Ten  Cent  Sawngs  Bank,  (Decided  in  New  Hampshire, 
March  11, 1887.) 
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3.  The  same  is  true  of  tlie  law  in  Vermont.  Sargent  v. 
Baldwin,  60  Vt.  17 ;  TiOotson  v.  Prichard,  60  Vt.  95  ;  Ba/rber 
V.  Thompson,  49  Vt.  213  ;  Pope  v.  Sa/oings  Bank,  56  Vt.  584 ; 
Taylor  v.  Henry,  48  Md.  550  ;  Miner  v.  Rogers,  40  Conn. 
512. 

4.  There  must  have  been  an  acceptance  of  the  gift.  May- 
nard  v.  Maynardy  10  Mass.  456 ;  Samson  v.  Thornton,  3  Md. 
275  ;  Chase  v.  Breed,  5  Gray  440. 

5.  The  mere  fact  of  a  deposit  in  the  name  of  a  third  person 
will  not  create  a  trust  for  the  benefit  of  that  person.  Clark  v. 
Clark,  108  Mass.  582 ;  Broderick  v.  Waltham  Savi^ngs  Bank, 
109  Mass.  149 ;  Powers  v.  Providence  Institution  for  Savings, 
124  Mass.  377  ;  Cummings  v.  Bramhall,  120  Mass.  522  ;  East- 
man, V.  Woronoco  Savings  Bank,  136  Mass.  208. 

Waterman,  Martin  cfe  Hitt,  for  the  defendant,  Albee. 

This  was  a  perfected  voluntary  trust.  Barber,  Admr,  v. 
Tlurmpson,  49  Vt.  213;  Hill  Trustees,  100;  Howard  v.  Savings 
Bank,  40  Vt!  597  ;  1  Perry  Trusts,  ss.  98,  104 ;  Barker  v.  Frye, 
75  Me.  29;  Sargent  v,  Baldwin,  60  Vt.  11  \  In  re  GaflFney's 
Estate,  23  Atl.  Rep.  163 ;  Martin  v.  Fmik,  75  N.  Y.  134 ;  EUi- 
son  V.  EUisoii,  6  Ves.  656. 

Evidence  of  the  donor's  declarations  after  the  making  of  the 
deposit  was  inadmissible.  Bullard  v.  Billings,  2  Vt.  309 ;  Edgell 
V.  Bennett^  7  Vt.  534 ;  Hough  v.  Barton,  20  Vt.  455 ;  HaHoran 
V.  Whitcomh,  43  Vt.  306 ;  Loland  v.  Fanham,  25  Vt.  553 ;  Ross 
v.*  White,  60  Vt.  558  ;  Brackett  v.  Wait,  6  Vt.  411 ;  Sargent  v. 
j;argent,  18  Vt.  371 ;  Hackett  v.  Amsden,  59  Vt.  553 ;  Wash- 
burn V.  Ramsdell,  17  Vt.  299 ;  Haywood  RuHber  Co,  v.  DunTdee, 
30  Vt.  29. 

The  opinion  of  the  court  was  delivered  by 

THOMPSON,  J.  1.  A  completed  trust,  although  voluntary, 
is  valid  and  may  be  enforced  in  equity.  It  is  not  essential  to  its 
validity  that  the  beneficiary  should  have  had  notice  of  its  creation 
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or  have  assented  to  it.  The  owner  and  donor  of  personal  prop- 
erty may  create  a  perfect,  or  complete  trust,  by  his  unequivo- 
cal declaration  in  writing  or  by  parol,  that  he  himself  holds  such 
property  in  trust  for  the  purposes  named.  The  trust  is  equally 
valid  whetlier  he  constitutes  himself,  or  another  person,  the 
trustee.  "  He  need  not  in  express  terms  declare  himself  trustee, 
but  he  must  do  something  equivalent  to  it,  and  use  expressions 
which  have  that  meaning."  The  act  creating  the  trust  must  be 
consummated  and  not  rest  in  mere  intention.  "It  must  appear 
from  written  or  oral  declarations,  from  the  nature  of  the  transac- 
tion, the  relation  of  the  parties  and  the  purpose  of  the  gift,  that 
the  fiduciary  relation  is  completely  established."  This  is  the 
rule  whether  the  donor  makes  himself  or  another  person  the 
trustee.  If  he  constitutes  himself  trustee  it  is  not  necessary  as 
between  himself  and  the  beneficiary,  that  he  should  part  with  the 
possession  of  the  trust  property.  "  If  the  donor  retains  the  legal 
title  but  effectually  declares  himself  a  trustee  for  the  donee,  thus 
clothing  the  donee  with  the  beneficial  estate,  the  gift  is  valid 
although  voluntary ;  the  donee's  rights  are  perfect  and  equity 
will  enforce  them  against  the  donor,  and  all  persons  claiming  un- 
der him  as  volunteers."  The  trust  once  created  cannot  be  revoked 
by  the  donor,  unless  the  power  of  revocation  is  reserved  by  the 
donor,  when  he  created  it.  "A  voluntary  trust  which  is  still 
executory,  incomplete,  imperfect  or  promissory,  will  neither  be 
enforced  nor  aided."  "  If  the  intention  is  to  make  such  a  trans- 
fer as  would  constitute  a  gift,  but  the  transaction  is  imperfect  for 
this  purpose,  the  court  will  not  hold  the  intended  transfer  to 
operate  as  a^declaration  of  trust ;  '  for  then  every  imperfect  in- 
strument would  be  made  effectual  by  being  converted  into  a  per- 
fect trust.' " 

Such  is  the  general  doctrine  in  regard  to  voluntary  trusts  as 
laid  down  by  elementary  writers  on  the  subject,  and  as  enunci- 
ated by  the  courts  in  the  best  considered  and  leading  caaes  in 
which  it  has  been  discussed.     2  Pomeroy's  Eq.  Juris.  (1st  Ed.)  ss* 
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996,  997,  998 ;  Perry  Tr.  (let  Ed.)  ss.  96,  97,  98,  99, 104,  105  ; 
Adams'  Eq.  (6th  Am.  Ed.)  194;  ex  parte  Pye,  18  Ves.,  Jr.,  149; 
MUroy  v.  Lord^  4  De  G.,  F.  &.  J.  264 ;  Kekewioh  v.  Manning, 
1  De  a,  M.  &  G.  176 ;  JKllison  v.  EUison,  1  Lead.  Gas.  Eq.  (3d 
Am.  Ed.)  297  and  notes ;  Richards  v.  Ddbridge,  L.  R.  18  Eq. 
11 ;  HearUey  v.  Nicholson,  L.  R.  19  Eq.  233 ;  S.  C.  11  Eng. 
Eepts.  (Moak's  notes)  §16 ;  Jones  v.  Lock,  L.  R.  1  Ch.25 ;  Mar- 
tin V.  Funk,  75  N.  Y.  134 ;  S.  0.  31  Am.  Rep.  446 ;  TouTig  v. 
Young,  80  N.  Y.  422,  S.  C.  36  Am.  Rep.  634 ;  Est.  of  Webb, 
49  Cal.  541;  Stone  y.  Hackett,  12  Gray  227;  Urann  v.  Goates, 
109  Mass.  581 ;  Oerrish  v.  Bank,  128  Mass.  159  ;  Ray  v.  Sim- 
mons,  11  R.  I.  266,  S.  C.  23  Am.  Rep.  44  and  note;  Minor  v, 
Rogers,  40  Conn.  512;  S.  0.  16  Am.  Rep.  69;  Taylor  v.  Henry, 

48  Md.  550,  S.  C.  30  Am.  Repts  486;  In  re  Gaffney's  Est.  146  Pa. 

49  (23  Atl.  Rep.  163) ;  Pope  v.  Bank,  56  Vt.  284  ;    Sargent  v. 
Bald^win,  60  Vt.  17. 

These  are  only  a  few  of  the  many  cases  bearing  upon  this 
subject,  but  they  sufficiently  illustrate  it.  A  large  number  are 
collected  in  note  1  to  Sec.  997  of  Pom.  Eq.  Juris.  (Ist  Ed.). 

In  the  case  at  bar,  Samuel  Albee  deposited  in  the  Connecti- 
cut River  Savings  Bank  $1,600  in  the  name  of  his  son,  the  de- 
fendant, Charles  P.  Albee,  naming  himself  trustee.  The  treas- 
urer of  the  bank  at  the  same  time  delivered  to  Samuel  Albee  a 
deposit  book,  on  the  outside  cover  of  which  was  the  entry :  "  No. 
5362.  Cliarles  P.  Albee,  of  Rockingham,  Yt.,  in  acct.  with  Conn. 
River  Savings  Bank,"  and  in  the  book  is  this  entry :  "  Conn. 
River  Savings  Bank  in  acct.  with  Charles  P.  Albee  (Samuel  Al- 
bee, trustee)."  "Dec.  12,  1878,  deposit,  $1,600."  .This  book 
was  retained  by  Samuel  Albee  until  his  death.  While  he  held 
this  book  and  after  tlie  first  deposit  he  made  one  deposit  to  this 
account,  and  on  several  occasions  drew  various  sums  of  money 
from  it,  receipting  therefor  as  trustee.  In  form  at  least,  this 
transaction  created  a  voluntary  trust  in  favor  of  Charles  P.  Albee 
by  Samuel  Albee,  in  which  the  latter  constituted  and  declared 
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himself  to  be  the  trustee.  The  fact  that  he  stated  that  he  made 
the  transfer  to  avoid  taxation  does  not  negate  the  idea  that  he 
also  intended  to  create  a  trust  for  the  benefit  of  Charles  P.,  but 
on  the  contrary  it  is  perfectly  consistent  with  that  purpose.  The 
retention  of  the  book  is  not  inconsistent  with  this  construction. 
If  there  was  a  trust,  he  must  be  deemed  to  have  retained  it  as 
trustee.  In  Martin  v.  jFunk,  supra^  it  is  said :  "  There  are 
many  cases  where  the  instrument  creating  the  trust  has  been  re- 
tained by  the  author  until  his  death,  especially  Where  he  made 
himself  the  trustee,  and  yet  the  trust  sustained."  Such  fact, 
among  others,  has  been  considered  on  the  question  of  intent,  in 
those  courts  which  hold  the  creation  of  the  trust  to  be  one  of  in- 
tent on  the  part  of  the  alleged  doi43r,  although  he  may  have  made 
the  deposit  in  the  name  of  the  alleged  donee,  but  it  is  never 
deemed  decisive  against  the  validity  of  the  trust. 

If  the  intent  with  which  Samuel  Albee  made  this  deposit  were 
to  be  held  to  be  decisive  of  the  rights  of  the  parties  to  this  litigation, 
what  other  intent,  on  the  facts  found  from  admissible  evidence, 
can  be  imputed  to  him,  than  such  as  his  acts  at  that  time  imported  ? 
He  directed  the  bank  to  make  the  deposit  in  the  manner  and 
form  it  did,  and  he  took  the  deposit  book,  the  voucher,  to  him- 
self in  trust  for  Charles  P.  Albee.  There  was  no  contingency  or 
uncertainty  in  the  circumstances,and  the  transaction  was  complete. 
The  money  was  deposited  absolutely  and  unqualifiedly  in  trust,  and 
Samuel  Albee  himself  was  the  trustee.  So  far  as  is  disclosed  by 
legal  evidence,  he  never  said  nor  did  anything  thereafter,  incon- 
sistent with  that  transaction,  viewed  on  the  theory  that  such  a 
trust  was  intended  to  be  created  by  him.  Tlie  fact  that  he 
deposited  other  money  to  this  account,  and  as  trustee  drew  money 
from  it,  is  perfectly  consistent  with  his  being  trustee. 

We  think  there  was  a  perfect,  completed,  voluntary  trust 
created  by  this  transaction.  Martin  v.  Funk^  Raff  v.  SimmonSj 
Minor  v.  Rogers^  In  re  Gaffney's  Est.,  supra,  and  other  author- 
ities there  cited. 

«7 
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But  we  are  not  left  to  infer  the  intention  of  Samuel  Albee  from 
the  transaction  of  making  the  deposit,  for  very  near  and  after 
that  occurrence,  he  declared  that  he  made  the  deposit  for  the 
benefit  of  Charles  P.  We  think  a  fair  construction  of  the  mas- 
ter's original  report  is  that  he  finds  such  was  his  intention.  This 
establishes  the  trust,  if  it  were  to  be  determined  by  the  law  of 
New  Hampshire  as  found  by  the  master,  and  stated  in  Blasdel 
V,  Locke^  52  N.  H.  238,  and  Marcy  v.  Amazeen^  61  N.  H.  131, 
or  in  accordance  with  certain  Massachusetts  cases  cited  on  de- 
fendant Lane's  brief,  Pt.  5. 

The  case  of  Pope  v.  Bank^  56  Vt.  284,  is  distinguishable 
from  this  case.  In  that  case,  there  was  no  declaration  of  trust, 
but  an  imperfect  gift.  Th»  intestate  retained  in  himself  the 
absolute  control  and  disposal  of  the  deposit,  for  his  own  use  and 
benefit,  making  it  payable  to  himself  by  the  terms  of  the 
deposit. 

2.  The  testimony  of  the  witnesses,  Ruth  McQuaid,  Simon 
Albee  and  Harriett  Albee,  as  to  the  declarations  of  the  intestate 
in  respect  to  the  deposit,  and  made  after  the  trust  had  been  cre- 
ated, were  not  admissible.  "  No  such  declarations  made  after 
the  creation  of  the  trust  could  have  any  legitimate  effect  upon 
it."  Ray  v.  Simmons^  supra;  Mutual  Ins,  Co.  v.  Deale^  18  Md. 
26,  S.  C.  79  Am.  Dec.  673  ;  Minor  v.*  Rogers^  supra ;  BvUard 
V.  Biaings,  2  Vt.  309  ;  BracheU  v.  Wait,  6  Vt.  411 ;  MgeU  v. 
Bennett^  7  Vt.  534 ;  Sargeant  v.  Sargeant^  18  Vt.  371 ;  Houghs. 
Barton^  20  Vt.  455  ;  Leland  v.  Faimham^  25  Vt.  553 ;  TFiwA- 
hurn  V.  Ramsdell^  17  Vt.  299 ;  Hay  ward  Rvhher  Co.  v.  Dwruikr 
lee,  30  Vt.  29 ;  HaUoran  v.  Whitcomh,  43  Vt.  306  ;  Ross  v. 
Whits,  60  Vt.  558  ;  Sa/rgent  v,  Baldwin,  60  Vt.  17. 

As  before  stated  when  a  voluntary  trust  is  once  created,  it 
cannot  be  annulled  by  the  act  or  declarations  of  the  party  cre- 
ating it,  unless  a  power  of  revocation  is  reserved  for  that  pur- 
pose. See  Sargent  v.  Baldwin,  supra,  and  cases  there  cited.  No 
such  power  was  reserved  by  Samuel  Albee. 
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3.  The  testimony  of  Charles  S.  Albee  in  respect  to  the  dec- 
larations of  Samuel  Albee  as  to  his  intent  in  making  the  de- 
posit, and  the  reason  that  moved  him  to  do  it,  was  properly  ad- 
mitted. "The  declarations  of  a  trustee  can  be  given  in  evidence 
to  show  how  he  held  the  estate  :  that  is  in  those  states  where  the 
trust  may  be  proved  by  parol."  Perry  Tr.  (1st  Ed.)  s.  77 ;  s. 
147.  "The  declarations  of  deceased  persons  made  against  their 
interest  or  right,  are  admissible  against  those  who  claim  in  the 
interest  or  right  of  such  deaceased  persons."  Wheeler  v.  Wheeir 
er's  J&^.,  47  Vt.  637,  645  ;  2  Saund.  P1..&  Ev.  557;  Ivaty^ 
Finch,  141  Taunt.  1 ;  1  Greenl.  Ev.  (12th  Ed.)  s.  189. 

The  decree  of  the  Court  of  Chancery  is  affirmed  and  cause 
remanded. 


^1 


580  ORLEANS  COUNTY, 


H.  O.  Banister  v.  CurtiB  D.  Ovitt. 


ORLEANS  COUNTY 

MAY  TERM,  1892. 


Present:    Koss,  Ch.  J.,  Howell,  Tyler,  and   Thompson,  JJ. 


H.  G.  BANISTER  v.  CURTIS  D.  OVITT. 

Competency  of  witnesses.     Husband  and  wife.     Party  in  interest. 

Contract  in  issice. 

1.  When  the  wife  is  a  party  in  interest,  though  not  of  record,  the  husband 

is  not  a  competent  witness. 

2.  The  action  being  for  the  conversion  of  certain  hay  by  feeding  it  out,  a 

person  who  claimed  to  own  the  hay  by  reason  of  the  fact  that  it  was 
cut  upon  her  land,  and  by  whose  direction  the  defendant  fed  it  to 
her  stock  supposing  it  to  be  hers,  is  a  party  in  interest. 

3.  The  plaintiff  claimed  title  under  a  chattel  mortgage.    Held,  that  the 

contract  evidenced  by  this  instrument  was  collateral  to  the  issue  on 
trial,  and  that  the  plaintiff  might  be  a  witness  in  his  own  behalf  not- 
withstanding that  the  mortgagor  was  dead. 

Trover  for  the.  conversion  of  certain  hay.  Trial  by  jury  at 
the  February  term,  1892,  Start,  J.,  presiding.  Verdict  and 
judgment  for  the  defendant.     The  plaintiff  excepts. 

The  plaintiff  claimed  title  to  the  hay  in  question  under  a 
chattel  mortgage  from  one  E.  K.  Hunt.  His  evidence  tended  to 
show  that  said  hay  was  cut  upon  land  belonging  to  the  said  E.  K. 
Hunt  and  stored  in  a  barn  standing  upon  land  the  title  to  which 
was  in  his  wife,  Nancy  A.  Hunt,  but  which  he,  the  said  E.  K. 
Hunt,  was  then  occupying. 
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The  defendant  claimed  that  the  hay  was  cut  upon  the  land 
of  the  said  Nancy  A.  Hunt,  and  was  her  hay,  and  that  he  fed  it 
out  to  her  stock  by  her  direction,  which  was  the  conversion  com- 
plained of,  and  introduced  the  testimony  of  the  said  Nancy  A. 
Hunt,  and  her  then  husband,  Alfred  Hunt,  to  that  effect.  The 
plaintiff  objected  that  her  husband  was  incompetent  as  a  witness 
for  that  Nancy  A.  Hunt  was  a  party  in  interest.  The  Court 
found  that  she  had  a  pecuniary  interest,  if  the  facts  testified  to 
by  her  and  her  husband  tended  to  show  one,  and  admitted  the 
evidence  of  her  husband  under  the  plaintiff's  exception. 

The  plaintiff  offered  himself  as  a  witness  to  prove  that  the 
hay  sued  for  was  part  of  tliat  covered  by  the  mortgage.  It  ap- 
peared that  the  mortgagor,  E.  K.  Hunt,  was  dead,  and  the  de- 
fendant objected  that  for  this  reason  the  plaintiff  was  incompe- 
tent as  a  witness.  The  Court  sustained  the  objection  and  ex- 
cluded the  testimony,  against  the  exception  of  the  plaintiff. 

Dickemian  dt  Young,  for  the  plaintiff. 

The  defendant  being  the  mere  servant  of  Nancy  A.  Hunt, 
and  acting  in  good  faith,  she  was  liable  to  indemnify  him  in  the 
premises,  and  is  the  real  party  in  interest.  Hence  her  husband 
was  incompetent  as  a  witness.  Adamson  v.  Jarvis,  4  Bing.  66 ; 
1  Hill  on  Torts,  195  note ;  Carpenter,  Ex^r,,  v.  Moore  et  al,  43 
Vt.  392  ;  Wheeler  v.  Wheeler's  Est,  47  Vt.  646. 

A  judgment  against  the  defendant  would  be  conclusive 
against  her.  Emery  v.  Fowler,  39  Me.  327  ;  Ferris  v.  Arden, 
Cro.  Eliz.  667  ;  Kennersly  v.  Orpe,  Doug.  517  ;  Strutt  v.  Bov- 
ington,  5  Esp.  56 ;  Dovms  v.  Bdden,  46  Vt.  674 ;  Bank  v 
Sohofidd,  39  Vt.  590 ;  Cole  v.  ShurUeff,  41  Vt.  311 ;  Morse, 
Ex'r.,  V.  Low,  44  Vt.  561. 

O,  S.  Annis  and  W.  W,  Miles,  for  the  defendant. 

To  render  the  husband  of  Nancy  A.  Hunt  incompetent  as  a 
witness  she  must  be  an  actual  party  to  the  suit.  Willey,  Admr., 
V.  Hunter,  57  Vt.  479  ;  Knapp  v.  Town  of  Marlboro,  31  Vt. 
674. 
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The  plaintiff  was  incompetent  to  testify  as  to  the  mortgage^ 

since  the  mortgagor,  under  whom  he  claimed,  was  dead.     Hall 

V.  Hamblett^  51  Vt.   589  ;  McKeUop  v.  Jackman  et  al^   50  Vt. 

57;    Woodbury  v.    Woodbury^ 8  Est.^  50  Vt.   152;   Davis  v. 

WincUor  Savings  BanJc^  48  Vt.  529. 

The  opinion  of  the  court  was  delivered  by 

ROWELL,  J.  The  court  below  found  that  Mrs.  Hunt  has 
a  pecuniary  interest  in  the  event  of  this  suit  if  her  testimony  and 
that  of  the  defendant  tended  to  show  such  interest,  and  if  it  did, 
that  she  had  such  an  interest  as  it  tended  to  show. 

Their  testimony  tended  to  show  that  the  hay  in  question  was 
cut  on  Mrs.  Hunt's  farm,  stored  in  her  barn,  and  belongs  to  her, 
And  that  the  defendant  fed  it  to  her  stock  by  her  direction,  sup- 
posing it  to  be  hoi's. 

This  makes  her  interested  in  the  event  of  the  suit ;  for  he 
who  employs  another  to  do  an  act  in  respect  of  which  the  em- 
ploye is  innocent  and  which  the  employer  appears  to  have  a 
right  to  authorize  him  to  do,  is  treated  as  undertaking  to  indem- 
nify the  employe  therefor,  if  the  act  would  have  been  lawful 
had  the  employer  had  the  authority  he  claimed  to  have.  Adam- 
son  V.  Jarvis^  6  Bing.  ^^%  ;  Howe  v.  Bvffalo^  N,  Y,  &  Erie  R. 
B.  Co.,  37  iV^.  Y,  297 ;  Cooley  on  Torts,  144  et  seq.;  Story  on 
Agency,  s.  339 ;  Cf .  Emery  v.  Fowler,  39  Me.  326-63  Am  Dec. 
627. 

It  is  not  necessary  to  determine  whether  a  judgment  against 
the  defendant  would  be  conclusive  on  Mrs.  Hunt,  it  not  appear- 
ing that  she  has  l)een  vouched  in  to  defend  ;  for  if  not  conclu- 
sive, her  liabilitv  as  indemnitor  would  remain  nevertheless. 

Mrs.  Hunt  l)eing  a  party  in  interest  though  not  of  record, 
her  husband  was  not  a  competent  witness.  Labaree  v.  Wood,  54 
Vt.  452. 

The  cause  of  action  in  issue  and  on  trial  being  the  conversion 
of  the  hay,  the  matter  of  giving  the  chattel  mortgage  on  which 
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the  plaintiff  relied  for  title  was  collateral,  and  therefore  the  plain- 
tiff was  a  competent  witness  notwithstanding  the  death  of  the 
mortgagor.     Downs  v.  Bdden,  46  Vt.  674. 
Judgment  reversed  and  cause  remanded. 


JAMES  McEWEN  v.  B.  P.  SHANNON  &  CO. 

JFVattdulent  agreement  not  enforceable,  Monet/  paid  under  not  re- 
coverable.  Right  of  partner  to  settle.  Wife  of  co-partner 
not  a  witness  for  or  against  co-partnership. 

1.  The  court  will  not  enforce  the  performance  of  a  fraudulent  agreement 

for  the  payment  of  money,  nor  will  it  aasist  one  paying  money  under 
such  an  agreement  to  recover  the  amount  so  paid. 

2.  Where  several  persons  for  the  purpose  of  inducing  each,  other  to  have 

their  cream  manufactured  into  butter  at  a  certain  place,  mutually 
agree  to  pay  a  certain  price  per  pound  for  this  service,  a  secret  agree- 
ment between  one  of  these  persons  and  the  company,  which  is  to  do 
the  manufacturing,  that  the  cream  of  that  person  shall  be  manufac- 
tured for  a  less  price  is  fraudulent. 

%.  One  of  the  defendants  made  such  an  agreement  with  the  plaintiff  and 
subsequently  and  while  the  agreement  was  in  force  formed  a  partner- 
ship with  the  other  defendant.  In  settlement  of  subsequent  dealings 
between  the  plaintiff  and  the  co-partnership,  the  first  named  defend- 
ant allowed  the  plaintiff  the  amount  due  him  under  the  secret  agree- 
ment, thus  finding  a  small  balance  due  from  the  co-partnership,  for 
which  a  due  bill  was  given.  fleZd,  that  the  plaintiff  might  recover 
according  to  the  settlement,  it  not  appearing  that  either  the  defend- 
ant firm  or  that  member  of  the  firm  who  made  the  settlement  were 
insolvent. 

4.  The  wife  of  a  co-partner  is  disqualified  to  the  same  extent  in  a  suit 
against  the  co-partnership  that  she  would  be  were  the  suit  against  her 
husband  alone. 

« 

ABsumpsit.     Heard  at  the  February  term,  1892,  Start,  J., 
presiding,  upon  the  report  of  a  referee.     Judgment  pro  forma 
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for  the  defendants  to  recover  $106.92.     The  plaintiff  excepts. 
The  opinion  states  the  case. 

W,  W.  Miles  and  H.  F,  Oraham^  for  .the  plaintiff. 

If  the  contract  was  illegal  a  payment  under  it  cannot  be  re- 
covered. Burt  V.  Pldce,  6  Cowen  431 ;  JF'oote  cfe  Stone  v.  JSm- 
erson,  10  Vt.  337. 

One  partner  can  bind  the  firm  as  to  all  acts  relating  to  the 
business.  Winahip  v.  U,  S.  Bank,  5  Peters,  525-561 ;  Sandi- 
lands  V.  Marshy  2  B.  &  Aid.  673 ;  Bond  v.  Oibson^  1  Camp. 
185. 

The  wife  of  B.  P.  Shannon  was  not  a  competent  witness. 
Carpenter  v.  Moore^  43  Vt.  392  ;  Ldbaree  v.  Wood^  54  Vt.  452 ; 
2  Best  Ev.  310  ;  9  Am.  Enc.  Law  806. 

Bates  iik  May^  for  the  defendant. 

The  partnership  of  Shannon  &  Son  was  under  no  obligation 
to  carry  out  and  never  assumed  the  obligation  of  B.  P.  Shannon. 
Lyndon  Mill  Go,  v.  Lyndon  Inst,  63  Vt.  581. 

B.  P.  Shannon  had  no  right  to  offset  the  amount  due  under 
the  secret  agreement  in  the  settlement  with  Shannon  &  Son.  1 
Lindley  Part.  *z92  et  seq  ;  Passons  Part.  163  et  seq ;  Warden  v. 
Newdigate^  52  Am  Dec.  567. 

The  secret  agreement  was  illegal.  Gardner  v.  Morse  25 
Maine  140 ;  Fitzgerald  v.  Railroad  Co,,  63  Vt.  169  ;  AUec  v. 
Fvnk^  42  Am.  Rep.  385  and  note  ;  Freeman  Gh,  As^n  v.  Berg- 
hami^  13  La.  An.  209 ;  Woodman  v.  Jyines^  27  Pac.  Rep.  125 ; 
Add.  Torts,  s.  220,  225. 

The  wife  of  B.  P.  Shannon  was  a  competent  witness.  Daw- 
son V.  Waite^  41  Vt.  626 ;  Bradish  v.  Belknap^  46  Vt.  1  ;  Stale 
V.  Bridgeman,  49  Vt.  202  ;  R.  L.  s.  1000  ;  Willey  v.  Hunter,  57 
Vt.  479  ;  Peaslee  v.  MgLow,  82  Mass.  488 ;  Gay  v.  Johnson,  45 
N.  H.  587;  Carlisle  y.  Sheldon,  38  Vt.  440;  Die.  Par.  154; 
Douglas  v.  Gardner,  63  Me  462;  Arnold  v.  Renshaw,  11  N. 
J.  L.  318;  Gihbs  v.  Bryant^  1  Pick  118  ;  Sheldon  v.  Quinlen,f^ 
Hill  441. 


r 
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The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  From  the  report  of  the  referee  and  auditor, 
it  appears,  that,  in  the  spring  of  1888,  the  defendant,  B.  P. 
Shannon  and  others  were  interested  in  having  a  creamery  estab- 
lished in  the  town  of  Oraftsbury.  For  its  establishment  it  was 
necessary  to  induce  the  farmers  in  the  vicinity  to  adopt  uniform 
regulations  for  producing  pure  cream,  by  the  use  of  the  Cooley 
Creamers  ;  and  to  patronize  a  creamery  for  its  manufacture  into 
butter.  It  could  not  be  expected  that  one  patron  would  pay 
inore  than  another  for  gatliering  and  manufacturing  cream  into 
butter.  Hence  a  uniform  charge  for  this  work  was  essential.  The 
plaintiff  was  an  influential  dairyman  in  the  vicinity.  The  defend- 
ant, B.  P.  Shannon,  desired  to  put  in  the  creamery,  gather  and 
manufacture  the  cream  into  butter.  The  promoters  of  the 
scheme,  among  whom  was  the  defendant,  B.  P.  Shannon,  estab- 
lished the  price  of  four  cents  per  pound  for  gathering  the  cream 
and  manufacturing  it  into  butter.  To  secure  the  influence  of 
the  plaintiff  and  to  induce  him  to  sign  the  common  agreement  to 
furnish  cream  from  his  dairy  to  the  creamery  to  be  established 
by  the  defendant,  B.  P.  Shannon,  to  be  gathered  and  manufac- 
tured into  butter  at  four  cents  a  pound,  a  secret  agreement  was 
entered  into,  that,  while  the  plaintiff  should  enter  the  associa- 
tion, and  sign  the  common  agreement,  and  to  appearance  pay 
four  cents  per  pound  for  gathering  and  manufacturing  his  cream 
into  butter,  he  was  to  be  paid  back  three  cents  per  pouqd,  or 
have  his  cream  gathered  and  manufactured  for  one  cent  per 
pound.  This  was  the  agreement  between  the  plaintiff  and  B.  P. 
Shannon  for  1888.  During  that  summer  Arthur  Shannon,  the 
son  of  B.  P.  Shannon,  became  interested  in  operating  the  cream- 
ery, but  was  not  informed  of  the  secret  agreement  between  his 
father  and  the  plaintiff.  During  all  that  year  the  plaintiff  in 
the  settlements  from  time  to  time,  made  through  the  association 
of  which  he  was  an  oflScer,  allowed  the  defendants  four  cents  per 
per  pound    for    gathering    and    manufacturing  his  cream.     In 
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December  of  that  year  B.  P.  Shannon  without  the  knowledge 
of  his  son  and  partner,  to  induce  the  plaintiff  to  sign  the  com- 
mon agreement  and  to  influence  others  to  sign,  to  patronize  the 
creamery  for  the  year  1889,  and  to  pay  for  gathering  and  manu- 
facturing the  cream  into  butter  four  cents  per  pound,  entered  m- 
to  a  secret  agreement  to  purchase  the  plaintiff's  butter  for  that 
year  for  twenty-five  cents  per  pound.  The  plaintiff  signed  the 
common  agreement  and  in  the  settlements  received  his  propor- 
tionate share  of  the  money  received,  deducting  for  gathering  and 
manufacturing  the  cream  into  butter  four  cents  per  pound.  By 
the  common  agreement  the  butter  resulting  from  the  manufac- 
ture of  the  cream  furnished  by  the  plaintiff  remained  his  prop- 
erty. It  is  found  that  the  son  would  not  have  become  a  party  to 
the  last  secret  agreement  if  he  had  been  consulted  in  regard  to 
it.  It  was  signed  by  the  name  of  the  partnership.  The  defend- 
ants purchased  of  the  plaintiff  some  butter  in  the  winter  of  1889 
which  did  not  fall  within  either  of  the  common  agreements. 
The  plaintiff  had  also  had  property  of  the  defendant  which  did 
Dot  fall  within  the  common  agreements.  In  October,  1889,  the 
plaintiff  and  defendant,  B.  P.  Shannon,  undertook  to  settle  for 
the  winter  butter,  and  the  draw-back  of  three  cents  per  pound 
on  the  butter  manufactured  for  the  plaintiff  in  the  season  of 
1888,  and  certain  charges  which  the  defendants  had  against  the 
plaintiff.  They  went  so  far  as  to  find  a  balance  of  $29.53  due 
the  plaintiff.  For  this  balance  the  wife  of  B.  P.  Shannon  wrote 
and  delivered  to  the  plaintiff  his  exhibit  B,  which  reads : 

"  Craftsbury,  Oct.  28,  1889. 

To  balance  due  on  winter  butter,  $29.53  (twenty-nine  dollars 
and  fifty  three  cents),  to  James  McEwin  from  B.  P.  Shannon  & 
Son." 

It  is  found  that  there  were  $6  more  due  the  defendants 
than  was  embraced  in  this  settlement,  on  one  of  the  items  in- 
cluded in  the  settlement.     These  are  the  controlling  facts  found. 

The  plaintiff  seeks  to  recover  the  sum  embraced  in  the  due 
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bill,  reduced  by  the  $6,  and  the  amount  which  he  claims  is  due 
him  by  the  secret  agreement  for  the  cream  furnished  by  him  the 
«eoond  year. 

The  defendants  claim  to  recover  on  their  action  in  set-ofE  the 
$6  and  what  was  allowed  by  B.  P.  Shannon  in  the  settlement  of 
October,  1889,  on  the  secret  agreement  for  the  first  year. 

1.  It  is  apparent  that  the  secret  agreements  between  the 
plaintiff  and  B.  P.  Shannon,  if  enforced,  would  be  a  fraud  upon 
the  other  patrons  of  the  creamery.  The  establishment  of  the 
creamery  was  a  qtiaM  joint  enterprise.  In  that  vicinity  it  could 
not  be  established  unless  the  dairymen  could  be  induced  to  pat- 
ronize it  pretty  generally.  This  was  recognized  by  the  agent  of 
the  Cooley  system,  by  B.  P.  Shannon  and  by  the  plaintiff.  They 
assumed  that  the  plaintiff's  standing  was  such  that  his  signature 
to  the  common  agreements  would  induce  others  to  sign.  It  is  to 
be  presumed  it  did  induce  others  to  sign.  If  the  secret  agree- 
ments with  him  had  been  known  they  would  have  had  the  oppo- 
site effect.  By  them  he  was  securing  an  advantage  over  the 
other  common  patrons,  while  apparently  he  was  sharing  the  bur- 
dens of  the  enterprise  equally  with  them.  When  such  is  the 
case  courts  will  not  enforce  the  secret  agreements,  nor  help  either 
party  in  regard  to  them.  It  will  leave  the  parties  where  they 
have  placed  themselves.  It  treats  all  such  secret  agreements 
which  work  a  fraud  upon  the  rights  of  others  as  illegal  and  re- 
fuseses  to  enforce  them.  White  Mts.  R.  R,  v.  Edstman^  34  N. 
H.  142  and  cases  cited;  Paddock  v.  Fletcher,  42  Vt.  389. 

In  general  an  action  cannot  be  maintained  on  an  illegal  con- 
tract, either  to  enforce  it  directly,  or  to  recover  money  paid  on 
it  after  its  execution.  Wehb  v.  Fulchive^  3  Ired.  485,  (40  Am. 
Dec.  419);  note  to  Boyd  v.  Barclay^  34  Am.  Dec.  762. 

A  contract  is  illegal  when  it  violates  good  morals,  or  is  op- 
posed to  public  policy,  or  is  infected  with  fraud,  or  violates  the 
provisions  of  a  public  statute.  Ohio  Z.  7.  dk  T.  Go,  v.  M.  L  dk 
T.  Co.  11  Humph.  1,   (53  Am.  Dec.  742,  and  note) ;   Bank  of 
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^ew  HoA^en  v.  Perkins^  86  Am.  Dec.  332.  Schmidt  v.  Barker, 
17  La.  Ann.  261,  87  (Am.  Dec.  527) ;  Boioman  v,  Oonegal,  19 
La.  Ann.  328,  (92  Am.  Dec.  537);  Tatum  v.  KeUey,  25  Ark.  209, 
(94  Am.  Dec.  717.) 

The  common  law,  unless  modified  by  statute,  when  applica- 
ble, is  the  law  of  this  State  by  Statute  R.  L.  689. 

Conveyances  of  property  in  fraud  of  creditors  were  void 
by  common  law,  as  well  as  by  statute,  and  courts  would 
not  interfere  to  relieve  either  party.  Martin  v.  Martin^  1  Vt. 
91 ;  Roberts'  Digest,  345  ;  plaeituin  19.  Having  received  what 
was  due  him  under  the  common  agreement  for  cream  furnished 
the  second  year,  this  Court  will  not  aid  the  plaintiff  to  recover, 
what  would  be  due  him  on  the  second  year's  business  under  the 
secret  agreement,  which  if  enforced  would  give  him  an  advan- 
tage over  the  other  patrons  of  the  creamery,  and  for  that  reason 
was  fraudulent  as  to  them. 

2.  For  like  reason  this  Court  will  not  aid  B.  P.  Shannon 
to  recover  back  what  he  paid  the  plaintiff  on  the  secret  agree- 
ment of  the  first  year's  business.  But  the  defendants  contend 
that  inasmuch  as  the  son  was  not  a  party  to  the  secret  agree- 
ment of  the  first  year,  B.  P.  Shannon  had  no  right  against  the 
defendants,  as  partnership,  to  apply  credits  due  them,  as  such 
partnership,  from  the  plaintiff  to  settle  what  was  due  from  B.  P. 
Shannon  to  the  plaintiff  by  the  secret  agreement  of  the  first  year. 
This  suit  is  not  brought  to  settle  the  partnership  business  be- 
tween B.  P.  Shannon  and  his  sun.  Neither  does  it  appear  that 
the  defendant  B.  P.  Shannon,  nor,  that  the  partnership  is  insolv- 
ent. If  B.  P.  Shannon  appropriated  partnership  credits  to  pay 
the  plaintiff  what  he  owed  him  by  the  terms  of  the  secret  agree- 
ment the  first  year,  it  does  not  appear  but  that  he  is  able  to 
account  therefor  with  his  son.  As  a  partner  B.  P.  Shannon  was 
fully  authorized  to  settle  ^dth  the  plaintiff  for  his  winter  butter. 
To  enforce  the  balance  found  due  the  plaintiff  by  the  settlement 
for  the  winter  butter,  the  court  is  not  called  upon  to  enforce  the 


MAY  TEEM,  1892.  589 


James  McEwen  v.  B.  P.  Shannon  &  Co. 


fraudulent  secret  agreement.  Such  enforcement  leaves  the  par- 
ties to  that  agreement  where  they  have  placed  themselves.  It 
compels  the  defendant  partnership  to  pay  the  balance  due  the 
plaintiff  for  his  winter  butter.  This  is  justly  his  due.  But  this 
balance  found  by  the  settlement  must  be  reduced  by  the  sum  of 
$6.00  which  is  found  due  from  the  plaintiff  to  the  defendants. 

3.  The  wife  of  B.  P.  Shannon  was  incompetent  to  testify 
to  the  payment  of  the  $30  to  the  plaintiff.  That  item  must  be 
disallowed  to  the  defendants.  Whether  the  partnership  is  the 
defendant  as  contended,  or  the  partners  are  the  defendants,  B.  P. 
Shannon  is  directly  interested  in  whatever  judgment  may  be 
rendered. 

Any  judgment  in  favor  of  the  plaintiff  would  be  against 
him  personally,  and  could  be  wholjy  satisfied  out  of  his  individ- 
ual property.  He  would  also  be  personally  and  directly  inter- 
ested in  any  judgment  against  the  plaintiff.  E.  L.  101,  removes 
the  disqualification,  not  of  d^party^  merely,  but  of  interest  Bon- 
ett  V.  StoweU^  37  Vt.  258 ;  Carpenter  v.  Moore,  43  Vt.  392 ; 
Labaree  v.  Wood,  54  Vt.  452. 

Jvdgment  reversed,  and  judgment  for  the  plaintiff  to  re- 
cover $23.63,  with  interest  from  Oct  ^S,  1889,  and  costs. 
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STATE  V.  E.  G.  STEVENS. 

Intoxication,      Question  of  limitation  raised  by  demurrer. 

An  indictment  for  intoxication  which  alleges  that  the  offence  was  commit- 
ted on  a  date  more  than  thirty  days  before  the  filing  of  the  indict- 
ment in  court,  is  not  for  that  reason  bad  on  demurrer,  for  the  filing 
of  the  indictment  is  not  necessarily  the  commencement  of  the  prose- 
cution. 

Indictment  for  intoxication.  Heard  on  demurrer  to  the  in- 
dictment at  the  February  term,  1891,  Tyler,  J.,  presiding.  De- 
murrer overruled.     The  respondent  excepts. 

Dickerman  &  Young,  for  the  respondent. 
'  The  filing  of  an  indictment  is  the  commencement  of  the 
prosecution.  State  v.  «/.  P.,  1  Tyler  283 ;  Com,  v,  Cheney,  6 
Mass.  347  ;  Com,,  v.  Stone,  3  Gray  453  ;  Com,  v.  Wood,  4  Gray 
11-15 ;  State  v.  G.  L,,  1  Tyler  295 ;  Vaughn  v.  Congdon,  56 
Vt.  111. 

Every  issuable  allegation  must  be  laid  with  certainty  as  to 
time  and  place.  State  v.  La  Bore,  26  Vt.  765;  State  v.  lAtch, 
33  Vt.  67 ;  State  v.  Bacon,  7  Vt.  219 ;  4  Black.  Com.  306  ;  Chit. 
Grim.  Law,  169 ;  Whart.  Grim.  Law,  122;  StoiU  v.  O'Eeefe, 
41  Vt.  691 ;  State  v.  Kennedy,  36  Vt.  563. 

Where  time  is  material  it  must  be  accurately  stated  and 
proved  as  laid ;  and  if  upon  the  face  of  the  indictment  the  offence 
is  barred  that  can  be  taken  advantage  of  by  demurrer  or  motion 
in  arrest.  State  v.  Rohinson,  29  N.  H.  274 ;  State  v.  Ga/oel/ry, 
51  N.  H.  446 ;  Whart.  Grim.  Law,  114 ;  4  Black.  Com.  306 ; 
Vaughn  v.  Congdon,  56  Vt.  111-115 ;  Whart.  Crim.  Law,  184, 
684;  State  v.  Litch,  33  Vt.  67;  Com,  v.  Dmjle,  110  Mass.  103  ; 
State  V.  Rohinson,  29  K.  H.  274 ;  State  v.  Hunhins,  43  N.  H. 
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557 ;  Bish.  Crim.  Proced.,  §  405  ;  State  v.  Oavelrt/,  51  N.  H. 
446 ;  State  v.  Munson,  40  Conn.  475  ;  Vaughn  v.  Congdon,  56 
Vt.  111-116  ;  Harlland  v.   Windsor,  29  Vt.  354. 

W,  W.  Miles,  State's  Attorney,  for  the  State. 

The  same  rules  apply  to  civil  and  criminal  cases.  1  Chit. 
PI.  p.  213  ;  State  v.  Whitney,  15  Vt.  298  ;  Sherhon  v.  Com  ,  8 
Wats,  212  ;  State  v.  Gormach,  2  McCarter  305. 

A  statement  of  real  time  is  not  necessary.  1  Chit.  PI.  p. 
257;  Stats  v.  Sam,  2  Dev.  567  ;  State  v.  Raney,  1  Hawk  460. 

The  question  of  limitation  cannot  be  raised  by  demurrer.  U, 
S.  V.  Cooke,  17  Wall.  168. 

The  opinion  of  the  court  was  delivered  by 

MUNSON,  J.  This  is  an  indictment  for  intoxication, 
founded  on  No.  36,  Acts  of  1888.  The  offense  is  pimishable  only 
when  prosecution  is  commenced  within  thirty  days  after  its  com- 
mission. The  indictment  was  filed  in  court  on  the  sixth  day  of 
September,  1890.  It  alleges  an  offense  committed  on  the  fifth 
day  of  July,  1889.     The  indictment  is  demurred  to. 

Tiie  respondent  contends  that  inasmuch  as  the  provision  of 
limitation  is  without  exception,  the  indictment  must  show  an  of- 
fense committed  not  more  than  the  prescribed  time  before  the 
date  of  its  filing.  This  contention  might  be  sound,  if  it  were  also 
true  that  the  indictment  is  in  all  cases  the  commencement  of  the 
prosecution.  But  the  indictment  may  be  a  proceeding  in  con- 
tinuation of  a  prosecution  previously  commenced.  This  being 
so,  we  think  an  indictment  should  not  be  held  insufiicient  because 
it  appears  that  more  than  the  permitted  time  elapsed  between  the 
date  assigned  to  the  commission  of  the  offense,  and  the  filing  of 
the  indictment. 

In  cases  where  the  respondent  has  been  brought  before  a 
justice  and  held  for  the  action  of  the  County  Court,  the  files  in  the 
possession  of  that  court  will  show  whether  the  prosecution  was 
seasonably  commenced.     We  think  a  respondent  should  not  be 
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permitted  to  raise  this  question  in  any  manner  that  will  prevent 
a  reference  to  the  filing  upon  the  complaint,  in  cases  where  com- 
plaint was  made.  No  reason  occurs  to  us  for  requiring  that  an 
indictment  be  so  framed  a^  to  show  prior  proceedings  which  are 
evidenced  by  the  files  in  the  case.  It  cannot  impair  the  rights  of 
the  respondent  to  require  him  to  raise  the  question  of  limitation 
in  a  manner  that  will  bring  all  the  papers  before  the  court. 
Judgment  affirmed  and  cause  remanded. 
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MAY  TERM,  1892. 


Present  :  Ross,  Ch.  J.,  Taft,  Rowell,  and  Tyler,  JJ  . 


PATRICK  A.  ROACH  v.  MATTHEW  J.  CALDBECK. 

Hf>w  far  stenographic  transcript  a  part  of  exceptions.  Exclu- 
sion of  unansioered  question  not  error.  Assault  and  battery. 
Damages.  Pecuniary  ability.  Criminal  conviction.  Evi- 
dence. 

1.  Where  the  stenographic  transcript  of  the  trial  is  referred  to  by  the  ex- 

ceptions for  certain  purposes,  it  is  before  the  Supreme  Ck)urt  only  in 
those  particulars. 

2.  Ebror  cannot  be  predicated  upon  the  exclusion  of  a  question  merely  ;  it 

must  appear  what  the  answer  would  have  been  and  that  its  exclusion 
was  erroneous. 

3.  In  an  action  for  assault  and  battery  evidence  of  the  pecuniary  ability 

of  the  defendant  is  not  admissible  upon  the   question  of  actual 
damages. 

4.  In  such  an  action  evidence  of  the  relations  of  the  parties  at  the  time  of 

the  assault  is  admissible,  but  evidence  of  past  controversies  is  not, 
although  they  may  have  lead  up  to  the  affray. 

5.  It  was  error  to  permit  the  plaintiff  to  show   that  the  defendant  en- 

tered  a    complaint    against    him  for  intoxication  directly  after 
the  assault. 

6.  Evidence  that  the  defendent  has  been  criminally  prosecuted  and  paid  a 

fine  for  the  same  assault  is  not  admissible  upon  the  question  of  ex- 
emplary damages. 

38 
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■  

Trespass  for  an  assault  and  battery.  Plea,  the  geneml  issue. 
Trial  by  jury  at  the  December  term,  1891,  Start,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.     The  defendant  excepts. 

The  testimony  of  both  parties  tended  to  show  that  on  the 
16th  day  of  June,  1890,  the  defendant  assaulted  the  plaintiff  and 
struck  him  several  blows.  The  plaintiff  insisted  that  tlie  assault 
was  unprovoked  and  very  aggravated.  The  defendant  claimed 
upon  the  contrary,  that  he  did  not  violently  assault  the  plaintiff, 
and  that  he  was  provoked  by  the  conduct  of  the  plaintiff  to  make 
the  assault  which  he  did. 

Upon  this  last  point  thedefendantoffered  to  show  that  for  some 
six  months  previous  to  the  time  of  the  assault  there  had  been  in 
progress  a  controversy  between  the  defendant,  who  was  a  catho- 
lic, and  certain  other  catholics,  in  the  village  of  St.  Johnsbury,  in 
reference  to  the  education  of  catholic  children  in  the  public 
schools;  that  in  this  controversy  the  plaintiff  had  been  opposed  to 
the  defendant  and  had  taken  all  possible  means  to  injure  the  de- 
fendant with  his  neighbors,  and  even  in  his  own  family,  and  to 
irritate  and  provoke  him,  and  that  the  assault  in  question  was 
the  result  of  these  past  controversies.  The  court  excluded  this 
testimony  under  the  exception  of  the  defendant. 

The  plaintiff  was  allowed  to  show,  against  the  exception  of 
the  defendant,  that  on  the  23d  day  of  June,  1890,  the  defendant 
entered  a  complaint  against  him  for  intoxication,  upon  which  the 
plaintiff  was  prosecuted  and  found  guilty. 

The  other  questions  raised  by  the  exceptions  and  decided  by 
the  court  sufficiently  appear  in  the  opinion. 

Ide  &  Qm7nhy  and  Han^  Blodgett^  for  the  defendant. 

It  was  error  to  permit  the  plaintiff  to  show  by  the  cross  ex- 
amination of  the  defendant  what  his  pecuniary  circumstances 
were.     Rea  v.  Harrington^  58  Vt.  181. 

The  defendant  should  have  been  permitted  to  show  the  iso- 
lations between  himself  and  the  plaintiff  as  bearing  upon  the 
(question  of  exemplary  damages ;  and  in  this  view,  the  past  con- 
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troversies  between  the  paiiiies  were  pertinent.  Fraser  v.  Berk- 
ely,  7  C.  &  P.  621 ;  Moore  v.  HiU,  62  Vt.  424. 

The  plaintiff  ehould  not  have  been  permitted  to  show  by  the 
State's  attorney  that  the  defendant  entered  a  complaint  against 
him  for  intoxication.  Such  evidence  is  against  public  policy. 
United  States  v.  Moses^  4  Was.  C.  C.  725  ;  State  v.  Soper^  16 
Me.  293  ;  32  Am.  Dec.  665  ;  Rex  v.  Bardy,  24  How.  St.  Tr.  808- 
811 ;  Rex  v.  Waison^  2  Starkie,  136 ;  Rex  v.  Watson^  32  How. 
St.  Tr.  100 ;  Atty.  General  v.  BHant,  15  M.  &  W.  169 ;  1 
Whart.  Cr.  Law,  s.  776 ;  Humphrey  v.  Douglas^  10  Vt.  71 ; 
Humphrey  v.  Douglas.  11  Vt.  22  ;  Bank  v.  Bank^  27  Vt.  505  ; 
Chatfield  v.   Wilson,  28  Vt.  49 ;  In  re  Foster,  44  Vt.  570. 

That  the  defendant  had  been  prosecuted  criminally  and  paid 
his  fine  was  admissible  upon  the  question  of  exemplary  damages. 
Oilbraith  v.  Allen,  10  Ind.  67  ;  Flannagan  v.  Wamack,  54 
Tex.  45. 

Bates  dk  May  and  W.  P.  Stafford,  for  the  plaintiff. 

That  the  defendant  had  been  prosecuted  criminally  for  the 
same  assault,  had  no  bearing  upon  the  question  of  exemplary 
damages.  Edwards  v.  Leavitt,  46  Vt.  126 ;  Hoadley  v.  Wat- 
son, 45  Vt.  289 ;  Cook  v.  EUis,  6  I.  Hill  466  and  cases  there 
cited. 

It  was  proper  to  show  the  defendant's  pecuniary  means  and 
social  standing  upon  the  question  of  damages.  Rea  v.  Har- 
rington,  58  Vt.  181 ;  Goldsmith's  Admr,  v.  Joy,  61  Vt.  488. 

Causes  provoking  an  assault  are  not  admissible  unless  im- 
mediately preceding  it  so  as  to  form  a  part  of  one  transaction. 
Sedg.  Dam.  639  and  note,  5  Ed.;  Dupree  v.  Lentine,  147  Mass. 
680  :  Jacaway  v.  Dula,  7  Yerg.  82  ;  S.  C.  27  Am.  Dec.  492  ; 
Lee  V.  Woolsey,  19  Johns.  319;  S.  C.  10  Am.  Dec.  230;  Reiser 
V.  Smith,  71  Ala.  481 ;  S.  C.  46  Am.  Kep.  342. 

There  was  no  error  in  permitting  the  plaintiff  to  show  that 
the  defendant  had  entered  a  complaint  against  the  plaintiff  for 
intoxication.     This  fact  was  brought  out  upon  the  cross-examina- 
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tion  of  the  State's  attorney,  who  had  been  introduced  by  the  de- 
fendant for  the  purpose  of  showing  the  plaintiiFs  condition  on 
tlie  16th  and  23d  days  of  June.  The  State's  attorney  made  no 
objection  to  answering  the  question,  and  the  Court  properly  ad- 
mitted it  as  a  matter  of  discretion.     Clark  v.  Field^  12  Vt.  485 ; 

Welcome  v.  Baichelder^  23  Me.  85 ;  State  v.  Soper^  16  Me.  293 ; 

Worthington  v.  SGriimer,  109  Mass.  487  and  cases  therein  cited. 

The  opinion  of  the  court  was  delivered  by 

TAFT,  J.  1.  The  question,  whether  there  was  error  in 
tlie  plaintiff's  answer  in  respect  of  the  defendant's  prominence 
in  society,  is  not  shown  by  the  record.  It  appears  in  the  tran. 
script  of  the  trial,  and  the  transcript  is  referred  to  for  certain 
purposes,  but  not  for  the  purpose  of  showing  that  exception. 
Therefore  it  is  not  before  us  and  is  not  considered. 

2.  The  plaintiff  was  asked  upon  cross-examination  this 
question,  "  Mr.  Caldbeck  took  care  of  you  at  times  when  you 
were  sick,"  and  the  defendant  was  asked  in  his  examination  in 
chief,  "You  have  stated  you  have  been  acquainted  with  Mr. 
Roach  for  years,  were  boys  together,  want  to  know  if  you  had 
seen  him  so  that  you  knew  how  he  looked,  how  he  appears  at 
times  when  he  was  coming  out  of  these  spells  of  intoxication  ? " 
The  plaintiff  objected  to  both  questions  and  the  answers  were 
excluded.  What  the  answers  would  have  been,  had  they  been 
given,  is  not  shown ;  therefore  error  does  not  appear. 

3.  The  Court  admitted  evidence  of  the  defendant's 
pecuniary  ability,  what  property  he  had,  its  value,  and  what  in- 
cumbrances were  on  the  same,  as  bearing  upon  the  question  of 
actual  damages.  Such  is  the  construction  we  give  the  bill  of 
exceptions.  Upon  the  subject  of  actual  damages  the  evidence 
was  inadmissible,  and  in  its  admission  there  was  error.  As  the 
testimony  was  not  admitted  upon  the  subject  of  exemplary  dam- 
ages, we  have  no  occasion  to  pass  upon  that  question. 

4.  The  Court  committed  no  error  in  rejecting  the  defend- 
ant's offer  of  evidence  respecting  the  controversies  of  the  parties 
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for  some  months  prior  to  the  assault.  The  ruling  of  the  Court 
was  as  favorable  to  the  defendant  as  the  law  permitted.  The 
relations  of  the  parties  at  the  time  of  the  assault,  was  a  proper 
subject  of  inquiry  upon  the  trial,  but  the  details  of  their  past 
controversies  would  afford  scant  light  to  aid  the  jury  in  deter- 
mining any  of  the  questions  then  being  solved,  and  would  have 
brought  forth,  judging  from  the  offers  of  evidence,  a  flood  of  in- 
terminable collateral  questions,  not  in  the  least  germane  to  the 
points  in  issue  between  the  parties. 

5.  The  Court  permitted  the  plaintiff  to  show  that  the  de- 
fendant entered  a  complaint  against  the  plaintiff  in  a  prosecu- 
tion for  intoxication.  In  this  there  was  error.  We  can  see  no 
ground  upon  which  that  fact  was  admissible,  and  public  policy 
requires  that  the  names  of  informers  should  not  be  disclosed. 

6.  Did  the  Court  err  in  not  complying  with  the  denfendant's 
request,  that  having  been  prosecuted  criminally  for  the  assault 
upon  the  plaintiff,  and  paid  his  fine,  that  fact  might  be  taken 
into  account  and  considered  by  the  jury  in  reduction  of  exem- 
plary damages?  This  point  was  ruled  against  the  defendant  in 
Hoadley  v.  WaUon^  45  Vt.  289.  And  this  ruling  seems  to  be 
required  by  the  principle  stated  by  Wheeler,  J.,  as  governing  the 
award  of  exemplary  damages,  in  Earl  v.  Tujpper^  Ibid^  275,  viz  : 
"  That  the  jury,  in  cases  proper  for  exemplary  damages,  are  to 
be  governed  wholly  by  the  malice  or  wantonness  of  the  defend- 
ant, as  shown  by  the  conduct  they  find  him  liable  for  in  the 
action,  in  awarding  them."  The  same  learned  judge  in  Hoadley 
V.  Watson^  supra^  says :  "  Exemplary  damages  are  not  given  in 
lieu  of  punishment."  We  are  not  disposed  to  overrule  Hoadley 
V.  Watson^  and  therefore  hold  there  was  no  error  in  the  refusal 
of  the  Court  to  comply  with  the  request,  nor  in  the  charge  as 
given.     These  are  all  the  questions  insisted  upon. 

Judgment  reversed  and  cause  remanded. 
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GEORGE  P.  BLAIR,   ADMR.,  v,  THE   HEIRS,   &c.,   OF 

JOHNSON. 

JSfjuitj/.     Oonstructio7i  of  will.     Jurisdiction,      Costs, 

1.  An  orator  must  stand  upon  the  allegations  in  his  bill,  and  an  allegation 

in  an  answer,  not  responsive  to  the  bill,  is  not  an  element  in  the 
case. 

2.  The  jurisdiction  of  the  Court  of  Chancery  in  the  settlement  of  the  es- 

tates of  deceased  persons  is  not  original,  but  special  and  limited,  and 
only  in  aid  of  the  Probate  Court  when  the  powers  of  tliat  court  are 
inadequate. 

3.  Where  by  the  terms  of  the  will  the  wife  confessedly  has  the  right  to 

use  the  entire  estate  if  necessary  for  her  support,  the  court  will  not 
entertain  a  bill  to  determine  whether  she  takes  an  estate  for  life  or 
in  fee,  so  long  as  she  is  in  fact  using  the  property  merely  for  her  sup- 
port. 

4.  Costs  were  allowed  the  defendant  who  appealed. 

Bill  for  the  construction  of  a  will.  Heard  upon  bill  and 
answer  at  the  December  term,  1891.  Start,  chancelor,  decreed 
that  the  interest  of  the  widow  nnder  the  will  was  a  life  estate. 
Judith  Johnson,  the  widow,  appeals. 

The  will  and  codicil  were  as  follows : 

"  1st.  I  hereby  revoke  and  make  void  any  will  or  wills 
heretofore  made  by  me. 

2d.  After  the  payment  of  my  just  debts  and  funeral 
charges,  I  give  and  bequeath  to  my  son,  Samuel  M.  Johnson,  the 
sum  of  two  hundred  dollars,  and  to  each  of  my  other  children  the 
sum  of  five  hundred  dollars. 

3d.  The  balance  of  all  my  property,  both  real  ajid  personal, 
I  devise  and  bequeath  to  my  wife  Judith,  whom  I  hereby  consti- 
tute and  appoint  the  executrix  of  this  my  last  will  and  testament, 
and  I  hereby  authorize  and  empower  her  to  sell  and  convey  for 
6uch  prices  and  at  such  times  as  may  seem  suitable  to  her  in  fee- 
simple,  or  for  any  less  estate  all  or  any  part  of  the  property  thus 
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bequeathed  to  her,  and  to  apply  the  proceeds  thereof  to  her  own 
sole  and  separate  use  and  maintenance  precisely  as  though  it  were 
her  own  property,  and  at  her  decease  I  direct  that  the  remainder, 
if  any,  shall  be  distributed  among  my  children  now  living  or  their 
heirs  in  equal  parts." 

CODICIL. 

"  I,  Leonard  Johnson,  of  Peacham,  Caledonia  county.  State  of 
Vermont,  do  make  this  my  codicil  hereby  confirming  my  last  will, 
made  on  the  sixteenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-six,  so  far  as  this  codicil  is 
consistent  therewith,  and  do  hereby  change  and  revoke  the  second 
article  of  this  will  to  read  as  follows  : 

After  the  payment  of  my  just  debts  and  funeral  charges,  I 
give  and  bequeath  all  of  my  property  to  my  wife  Judith  ;  ana  that 
the  said  Samuel  M.  Johnson  and  the  daughters  therein  men- 
tioned are  not  to  receive  the  sums  mentioned  nor  any  part  there- 
of, only  as  described  in  the  close  of  the  third  article  of  this 
will."  ' 

The  orator  alleged  that  he  was  the  administrator  of  Leonard 

Johnson,  the  testator,  with  the  will  annexed ;    that  the  estate 

would  amount  after  the  payment  of  all  charges  to  from  $1,600  to 

$3,000 ;  that  doubt  liad  arisen  whether  under  the  will  and  codicil 

the  widow  took  a  life  estate  or  in  fee,  and  prayed  that  the  court 

would  construe  the  will  in  that  respect. 

Ide  &  Quimhy^  for  the  orator. 

Tlie  intention  of  the  testator  as  gathered  from  the  whole 
will  and  codicil  was,  to  give  the  widow  a  life  estate.  Smith  v. 
Bell^  6  Peters,  68 ;  Upwell  v.  HaUey^  1  P.  W.  651 ;  Henderson 
V.  Blackbern,  104  111.  227;  McClosksy  v.  Oleaaon,  56  Vt.  264; 
StoweU  v.  HasiingH^  59  Vt.  494 ;  Thrall  et  al^  v.  Spear  et  al,^  63 
Vt.  266;  Richardson  v.  Page,  54  Vt.  373;  Jarman  Wills, 
chap.  15. 

Costs  should  be  paid  out  of  the  estate.  Exrs,  of  Judevine 
V.  Jxidefoine  et  aL,  61  A^t.  597. 

Bates  &  May,  for  Judith  Johnson. 


600  CALEDONIA  COUNTY, 

George  P.  Blair,  Admr. ,  v.  The  Heirs,  etc.  of  Johnson. 

The  opinion  of  the  court  was  delivered  by 

KOWELL,  J.  The  utmost  of  the  case  made  by  the  bill  is, 
that  the  orator,  who  is  administrator  with  the  will  annexed,  is  in 
doubt  whether  the  testator's  widow  takes  an  estate  for  life  or  in 
fee  under  the  will,  and  he  asks  the  court  to  advise  him.  It  is  not 
alleged  that  an  occasion  has  arisen  or  is  likely  to  arise  that  makes, 
or  will  make,  it  necessary  for  him  to  know  how  that  is,  assuming 
it  to  be  doubtful.  The  widow  is  entitled  to  a  life  support  at  least. 
This  cannot  be  questioned.  She  is,  for  aught  that  appears  in  the 
bill,  to  which  alone  we  must  look  for  the  care  made,  content  with 
this  and  claims  no  more.  As  long  as  this  is  so,  that  being  the 
least  right  she  takes,  no  other  beneficiary  is  harmed.  She  may 
always  be  content  with  that,  and  the  estate,  which  is  small,  may 
be  wholly  expended  in  her  support,  and  then  no  one  need  ever 
know  whether  she  took  in  fee  or  not.  It  is  true,  she  says  in  her 
answer  that  she  is  entitled  in  fee ;  but  this  allegation  is  not  an 
element  in  the  case,  as  it  is  not  in  the  bill. 

The  case,  therefore,  does  not  come  within  the  jurisdiction  of 
the  Court  of  Chancery  in  the  construction  of  wills  as  generally  ex- 
ercised in  this  country.  The  law  of  that  subject  is  so  fully  dis- 
cussed in  Morse  v.  Lyman^  ante,  167,  that  we  refrain  from  dis- 
cussing it  here. 

But  there  is  another  point,  not  much  touched  upon  in  that 
case,  that  is  involved  in  this  class  of  cases.  In  respect  of  the  set- 
tlement of  the  estates  of  deceased  persons,  the  jurisdiction  of  the 
Court  of  Chancery  in  this  State  is  not  original,  nor  concurrent 
with  that  of  the  Probate  Court,  but  is  special  and  limited,  and  only 
in  aid  of  that  of  the  Probate  Court  when  its  powers  are  inadequate. 
Further  than  that,  the  Court  of  Chancery  has  nothing  to  do  with 
the  settlement  of  such  estates.  It  follows,  therefore,  that  if  at 
the  time  a  question  as  to  the  construction  of  a  will  needs  to  be 
decided  the  Probate  Court  can  be  resorted  to,  and  its  jurisdiction 
is  adequate  for  the  purpose,  that  court  must  be  resorted  to  and 
chancery  cannot  be.     It  may  be  that  this  point  has  not  always 
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been  kept  in  mind  by  onr  courts,  but  it  is  an  inevitable  deduction 
from  our  decisions. 

Mrs.  Johnson  is  the  only  defendant  that  appealed,  and  the 
decree  is  reversed.  She  is  allowed  costs.  The  other  defendants 
seem  to  be  at  one  with  the  orator,  and  they  are  denied  costs. 

Decree  reversed  and  cause  remanded,  with  directions  that  the 
bill  be  dismissed. 


ROBERT  A.   STEVENSON  v.  HUGH  GUNNING'S  ES- 
TATE. 

When  sustaining  testimony  admissible.  Party  cannot  object  to 
evidence  on  issue  raised  by  himself.  Tax  inventories  as  evi- 
dence. Will  of  intestate  not  admissible.  Immaterial  issue. 
Presumption  of  innocence  must  be  overcome  by  one  alleging 
crime.  Pur  den  of  proof .  Expert  witness  in  use  of  micro- 
scope. 

1.  When  the  testimony  of  a  witness  is  attacked  only  by  showing  its  mi- 

probability,  and  by  other  testimony  conflicting  with  it,  sustaining  tes- 
timony that  the  witness  bears  a  good  reputation  for  truth  and  veracity 
is  not  admissible. 

2.  If  one  party  has  raised  an  issue  by  the  introduction  of  evidence  upon  his 

side,  he  cannot  afterwards  object  to  the  admission  of  evidence  offered 
by  his  adversary  upon  the  same  issue  for  the  reason  that  such  issue  is 
not  strictly  material. 

3.  One  defence  to  the  note   was  want  of  consideration.     As  tending  to 

show  where  he  obtained  the  money  for  which  it  was  given,  the 
plaintiff  gave  evidence  that  about  1859  he  began  to  work  for  his 
father  under  an  arrangement  that  he  was  to  have  $100  a  year,  and 
thaj;  in  1869  his  father  had  accumulated  a  considerable  sum  which 
terwards  came  to  him.  ffeld,  the  grand  lists  of  the  father  and  son 
for  the  year  1869,  showing  that  neither  the  father  nor  son  were  taxed 
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for  personal  property,  but  upon  the  contrary  claimed  to  be  owing 
would  be  admissible,  but,  quere,  without  holding  it  reversible  error, 
could  the  further  fact  that  the  plaintiff  stood  by  without  objection 
while  the  father  gave  in  his  inventory  be  shown,  and  did  not  the 
court  give  this  testimony  too  much  prominence  by  assuming  that  the 
inventories  were  then  signed  and  sworn  to  as  at  present. 

4.  The  maker  of  the  note  having  deceased,  it  was  error  to  receive  in  evi- 

dence his  will,  executed  after  the  date  of  the  note,  and  the  statement 
of  his  affairs  made  to  the  one  who  drew  the  will  at  the  time  it  was 
drawn. 

5.  The  plaintiff  could  not  properly  testify  in  contradiction  of  the  executor 

upon  an  immaterial  matter  drawn  out  by  the  plaintiff  upon  cross- 
examination,  although  transpiring  subsequent  to  the  decease  of  the 
intestate. 

6.  The  defendant  claimed  that  the  note  was  a  forgery  and  that  the  evi- 

dence in  support  of  its  execution  was  perjured.  Heldy  that  the  jury 
should  have  been  insti-ucted  that  there  was  a  legal  presumption 
against  the  commission  of  both  of  these  crimes,  which  the  defendant 
must  overcome. 

7.  Heldf  that  there  was  no  such  state  of  the  evidence  in  the  case  as  called 

for  a  charge  defining  the  relative  force  to  be  given  positive  as  com- 
pared with  negative  testimony. 

S.  If  the  defence  to  a  note  be  want  of  consideration,  the  plaintiff  cannot 
by  proof  of  the  execution  and  delivery  of  the  note  cast  upon  the  de- 
fendant the  burden  of  making  out  this  defence.  The  burden  of  proof 
is  still  upon  the  plaintiff  to  show  a  consideration,  although  the  note 
itself  would  be  an  important  piece  of  evidence  to  be  weighed  in  his 
favor. 

9.  One  who  is  an  expert  in  the  use  of  the  microscope,  but  not  in  the  mat- 
ter of  hand  writing  may  tell  the  jury  what  he  sees  upon  the  examina- 
tion of  a  written  instrument  with  the  microscope,  but  may  not  give 
an  opinion  as  to  whether  a  certain  figure  has  been  altered  and  how. 

This  was  an  appeal  from  the  award  of  commissioners  for  the 
allowance  of  claims  against  the  estate  of  Hugh  Gunning.  The 
action  was  assumpsit  for  the  amount  of  a  promissory  note.  Pleas, 
the  general  issue,  statute  of  limitations  and  notice  under  the 
statute,  denying  the  genuineness  of  the  signature  to   the  note. 
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Trial  by  jury  at  the  June  term,  1891,  Munson,  J.,  presiding. 
Verdict  and  judgment  for  the  defendant.  The  plaintiff  excepts. 
The  note  was  dated  June  Ist,  1886,  for  the  sum  of  $4550, 
payable  to  the  plaintiff  or  order.  The  evidence  of  the  plaintiff 
tended  to  show  that  from  1859  he  had  lived  with  his  fatlier  upon 
the  home  farm  in  the  town  of  Barnet,  and  worked  upon  said 
farm  under  an  arrangement  that  he  was  to  receive  $100  a  year  ; 
that  in  1868  his  father  had  already  accumulated  a  considerable 
sum  of  money  and  continued  to  so  accumulate  until  1879;  that 
in  1879  his  father  and  mother,  there  never  having  been  any  set- 
tlement with  him  for  liis  work  on  the  farm,  deeded  the  farm  to 
him  and  a  sister,  upon  condition  that  they  should  maintain  the 
father  and  mother  for  life  ;  that  at  this  time  the  father  had  accu- 
mulated, and  had  in  the  house,  three  $1000  bills  and  one  $500 
bill,  of  which  he  placed  $2500,  in  one  envelope  and  $1000  in 
another,  saying,  that  when  the  plaintiff  had  performed  the  con- 
ditions of  the  deed,  this  money  sliould  belong  to  him ;  that  the 
plaintiff's  father  died  in  1879,  his  mother  in  1889,  and  his  sister 
in  1886,  none  of  their  estates  ever  having  been  settled  in  the 
Probate  Court.  The  plaintiff's  evidence  further  tended  to  show, 
that  he  went  on  under  the  deed  and  performed  all  its  conditions, 
and  that  he  had  in  1886  accumulated  the  sum  of  $1,000  in  ad- 
dition to  the  $3,500  which  his  fatlier  had  in  1879 ;  that  Hugh 
Gunning,  the  intestate,  was  well  acquainted  with  the  plaintiff 
and  his  family,  and  knew  of  these  accumulations  and  tlxat  the 
plaintiff  had  this  sum  of  money  in  the  house;  that  in  June,  1886, 
the  said  Gunning  came  to  the  plaintiff's  house  in  the  night  time, 
apparently  in  great  trouble,  said  that  he  had  fallen  into  a  trap 
and  would  have  to  go  to  the  State's  prison  unless  he  could  raise 
:^5,000;  that  he  had  $450  and  wished  to  borrow  $4,550  from  the 
plaintiff  and  did  not  want  any  one  to  know  ;  that  the  plaintiff 
declined  to  let  him  have  so  large  a  sum  without  a  witness,  and 
told  him  to  come  again  and  he  would  see  about  it,  and  that  he 
then  and  there  wrote  a  note  for  $4,550  which  he  told  Gunning 
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he  shoald  want  him  to  sign  if  he  had  the  money ;  that  Gunning^ 
did  come  again  in  about  one  week  with  the  note ;  that  the  plain- 
tiflTs  brother  and  sister  were  both  present  when  the  plaintiff  got 
the  money,  gave  it  to  Gunning  and  took  the  note  in  question. 
The  evidence  of  the  defendant  tended  to  show  that  in  June,  1886, 
when  said  note  was  given,  as  claimed  by  the  plaintiff.  Gunning 
was  at  the  house  of  one  James  Craig,  in  Peacham,  and  was  not 
away  from  there  long  enough  to  go  to  the  plaintiff's  house  at  any 
time  during  that  month  ;  that  Gunning  had  no  occasion  for  so 
much  money,  and  that  if  he  had,  he  could  have  raised  it  without 
calling  upon  the  plaintiff,  since  he  owned  $5,000  in  United  States 
Government  bonds,  which  were  at  his  disposal ;  and  that  the 
plaintiff  did  not  have  any  such  amount  of  money  to  loan  Gun- 
ning, if  he  had  needed  it  and  called  for  it. 

The  brother  and  sister  of  the  plaintiff  were  improved  by  him 
as  witnesses.  In  reference  to  the  testimony  of  the  latter,  the  ex- 
ceptions state,  *'The  sister  was  cross-examined  at  great  length  and 
it  was  claimed  by  defendant  that  her  story  both  upon  direct  and 
cross-examination  was  improbable  and  unworthy  of  belief,  and  it 
was  claimed  by  the  defendant  and  argued  to  the  jury  that  the 
testimony  of  the  plaintiff's  brother  and  sister  as  to  the  giving  of 
the  note  and  delivering  of  the  money,  was  false  and  perjured 
and  that  said  note  was  a  forgery.  But  no  evidence  was  offered 
by  the  defendant,  that  the  witness  had  made  statements  out  of 
court  different  from  her  statements  in  court  nor  was  any  foun- 
dation undertaken  to  be  made  for  such  contradiction  in  her  cross- 
examination,  nor  was  any  evidence  introduced  to  discredit  the 
witness  except  as  testimony  was  introduced  which  tended  to 
show  that  the  facts  were  otherwise  than  as  testified  to  by 
her." 

The  plaintiff  offered  to  show  in  rebuttal  that  his  sister  bore 
a  good  reputation  in  the  comnjunity  where  she  had  always  lived 
for  truth  and  veracity.  This  evidence  was  excluded  by  the  Court 
under  the  plaintiff's  exception. 
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The  plaintiff  in  the  opening  of  his  case  introduced  evidence 
tending  to  show  that  his  brother  James  had  been  long  acquainted 
with  Gunning  and  was  on  friendly  terms  with  him,  and  that 
James  supplied  $50  of  the  money  which  was  loaned  Ounning, 
there  in  Gunning's  presence.  Against  the  objection  and  excep- 
tion of  the  plaintiff  the  defendant  was  allowed  to  show  that  Gun- 
ning entertained  ill  feelings  towards  James  from  1891  to  the  end 
of  Gunning's  life,  and  was  allowed  to  show  by  various  witnesses 
against  the  exception  of  the  plaintiff,  that  Gunning  at  various 
times  expressed  feelings  of  hostility  toward  James,  and  that  he 
did  not  treat  him  in  a  friendly  manner. 

The  defendant  was  allowed  against  the  exception  of  the 
plaintiff  to  put  in  the  grand  list  of  the  town  of  Barnet  for  the 
years  1868  and  1869  and  to  prove  by  one  GilfiUan  that  he  was  a 
lister  in  those  years,  took  the  list  of  the  plaintiff,  and  his  father 
and  that  they  did  not  give  in  any  property  but  polls,  and  claimed 
to  be  in  debt  to  the  amount  of  their  personal  property.  The  said 
GilfiUan  was  further  permitted  to  testify  that  the  plaintiff  was 
present  when  his  father  gave  in  his  list  and  made  no  dissent 
from  it. 

The  defendant  was  also  permitted  against  the  exception  of 
the  plaintiff  to  show  by  Geo.  P.  Blair,  the  executor  named  in  the 
defendant's  will,  that  he  went  to  the  house  of  Gunning  at  the 
time  he  drew  the  will  and  that  Gunning  then  gave  him  general 
information  as  to  the  condition  of  his  estate  and  property  ;  and 
afterwards  to  introduce  a  certified  copy  of  the  said  will. 

Upon  cross-examination  of  this  witness  the  plaintiff  enquired 
whether  he,  the  plaintiff,  claimed  before  the  commissioners  that 
most  of  his  money  came  from  his  mother,  to  which  the  witness 
replied,  that  he  did  not  so  claim.  Thereupon  the  plaintiff  of- 
fered himself  in  rebuttal  to  show  that  he  did  make  this  claim 
before  the  commissioners. 

The  remaining  facts  sufficiently  appear  in  the  opinion. 

W.  P,  Stafford  and  Bate%  cfe  May^  for  the  defendant. 
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The  evidence  as  to  the  reputation  of  the  plaintiflPs  sister  was 
properly  exchided.  State  v.  Roe^  12  Vt.  93 ;  Paine  v.  Tilden^ 
20  Vt.  554 ;  Sweet  v.  Sherman^  21  Vt.  23  ;  Mosley  v.  Ins.  Co,y 
55  Vt.  142 ;  Al/voood  v.  Dearborn^  1  Allen  483 ;  s.  e.  79  Am. 
Dec.  755 ;  Wright  v.  McKee,  37  Yi.  161 ;  StaU  v.  Daley,  53 
Vt.  442 ;  State  v.  Emery,  59  Yt,  84 ;  Taylor's  Ev.  s.  1476 ; 
People  V.  Gay,  1  Park.  Cr.  Rep.  308. 

Since  the  plaintiff  himself  raised  the  issue  as  to  the  state  of 
feeling  between  his  brother  James  and  the  intestate,  he  could  not 
be  allowed  to  object  to  evidence  upon  that  point  when  offered 
by  the  defendant.  Kniyht  v.  Smith,  57  Vt.  529  ;  State  y.  Ward, 
61  Vt.  153  ;  Palmer  v.  Cook,  7  Gray  418;  Jmies  v.  McZellan, 
76  Me  49;  Shailer  v.  Bumstead,  99  Mass.  120  ;  Bartheleny  v. 
People,  2  Hill,  257,  note  (6) ;  1  Greenl.  Ev.  ss.  102,  107  ;  State 
V.  Daley,  53  Vt.  442. 

The  will  of  Gunning  was  properly  admitted  in  evidence. 
State  V.  Hopkins,  50  Vt.  316 ;  State  v.  DaUy,  53  Vt.  442;  Per- 
M71S  V.  Blood,  36  Vt.  273  ;  JYoble  v.  Sylvester,  42  Vt.  146;  A^jy?- 
haU  V.  Zadd,  42  Vt.  747. 

Doctor  Hartshorn  might  properly  testify  as  an  expert  in  the 
use  of  the  microscope.  Bridgeman  v.  Corey  s  Est,,  62  Yt.  1  ; 
Bierce  v.  Stockirig,  11  Gray  174 ;  Gossler  v.  Eagge  db  Co.,  103 
Mass.  331 ;  Sweet  v.  Shumway,  102  Mass.  365 ;  Sto7}e  v.  Huh- 
hard,  7  Gush.  595 ;  Quinsagamond,  etc,  v.  Hohhs^  7  Gray  250  ; 
Com,  V.  Sturtevant,  117  Mass.  122;  s.  c.  19  Am.   Rep.  401  and 

note. 

The  charge  of  the  Court  as  to  the  presumption  of  innocence 
was  correct.     Weston  v.  Gravlin,  49  Vt.  507. 

Also  as  to  the  burden  of  proof  in  showing  a  consideration 
for  the  note.  Small  v.  Clewly,  62  Me.  165  ;  Delano  v.  Bart- 
lett,  6  Cush.  364 ;  Nichols  v.  Munsel,  115  Mass.  567  ;  Po^oers  v. 
RusseU,  13  Pick.  69 ;  Burnham  v.  Alien,  1  Gray  496  ;  1  Dan. 
Neg.  Ins.  8.  164. 
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J.  P,  Lamson,  Smith  cfe  Sloane^  and  Alexcmder  Dunneitj 
for  the  plaintiff. 

Evidence  of  the  good  character  of  the  plaintiff's  sister  for 
trnth  and  veracity  should  liave  been  admitted.  Mosely  v.  Ins. 
Co.,  55  Vt.  142. 

The  testimony  of  Gilfillan  was  not  a  sufficient  foundation 
for  the  admission  of  the  grand  lists  of  1868  and  1869.  Braina/rd 
V.  Buck,  25  Vt.  573 ;  Hersey  v.  Burton,  23  Vt.  685. 

The  statements  of  Gunning  to  Blair  when  he  drew  the  will 
and  the  will  itself,  were  declarations  in  favor  of  the  intestate 
and  inadmissible.  Wright  v.  Boston,  126  Mass.  161 ;  2  Best 
Ev.  626;  Smith's  Leading  Ca6.,392;  Huse  v.  Preston,  51  Vt. 
245 ;  Gates  v.  Morse,  51  Vt.  222 ;  Crump  v.  Starke,  23  Ark. 
131 ;  Higham  v.  Ridgway,  10  East  109 ;  State  v.  Duncan,  6 
Ired.  N.  C.  236. 

Hartshorn  was  not  an  expert  in  the  matter  of  handwriting, 
and  his  opinion  in  that  particular  was  inadmissible.     Johnson  v 
Castle,   63  Vt.   452 ;    Bridgeman  v.   Corey^s  Est,   62   Vt.   1 '. 
Bemis  v.  Railroad,  58  Vt.  636 ;    Wright  v.  Williams'^  Est,  47 
Vt.  222 ;  State  v.  y^ard,  39  Vt.  225. 

The  Court  should  have  instructed  the  jury  as  requested 
upon  the  presumption  of  innocence.  Law.  Pres.  Ev.  27 ;  3 
Stark.  Ev.  1248 ;  1  Best  Ev.  448 ;  1  Greenl.  Ev.  ss.  33  to  35 ; 
ChreenshoTough  v.  UnderhUl,  12  Vt.  604 ;  Fire  Association  v. 
Bank,  54  Vt.  657. 

The  charge  of  the  Court  as  to  the  burden  of  proof  was 
erroneous.  Bank  of  Troy  v.  Topping,  13  Wend.  557 ;  Kins- 
man V.  Birdsall,  2  E.  D.  Smith  395  ;  Campbell  v.  McCormac, 
90  N.  C.  491 ;  Bryns  v.  Or  ay  son,  16  La.  An.  457 ;  Middelhu/ry 
V.  Case,  6  Vt.  165  ;  1  Best  Ev.  426,  589 ;  2  Greenl.  Ev.  172  ;  3 
Phil.  Ev.,  marginal  page  169, 131  and  cases  there  cited ;  Sto.  Pr. 
Xotes,  8.  7  and  181  and  note ;  Band.  Com.  Paper,  ss.  .562,  563, 
and  cases  cited ;  Oerrish  v.  Bragg,  55  Vt.  329 ;  Arnold  v. 
Sprague,  34  Vt.  402. 
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The  opinion  of  the  court  was  delivered  by 

ROSS,  Oh.  J.  1.  The  first  contention  is  whether  the 
County  Court  erred  in  excluding  testimony  offered  in  rebuttal, 
to  show  that  the  plaintifiPs  sister,  who  had  been  a  material  wit- 
ness in  his  behalf,  sustained  a  good  reputation  and  character  for 
truth  and  veracity.  She  had  been  cross-examined  at  great 
length,  and  it  was  claimed  by  the  defendant  that  her  story  was 
improbable,  and  unworthy  of  belief,  that  it  was  false  and  per- 
jured. The  defendant  did  not  claim  that  she  had  made  state- 
ments out  of  court  different  from  her  statements  in  court,  nor 
was  any  foundation  attempted  to  be  laid  by  the  cross-examina- 
tion for  such  contradiction,  nor  did  defendant  introduce  any 
evidence  to  discredit  the  witness,  except  to  show  that  the 
facts  were  otherwise  than  as  testified  to  by  her.  On  the 
statement  of  the  position  of  the  witness,  we  think,  the  Court 
properly  excluded  sustaining  testimony  in  regard  to  her 
character  for  truth  and  veracity.  The  rule  governing  the  in- 
troduction of  sustaining  testimony  of  this  kind  is  stated  as 
follows,  in  3  Starkie  on  Ev.  1757 :  "  And  in  all  cades  when  the 
credit  of  a  witness  has  been  attacked  whether  by  general  evi- 
dence, or  by  particular  questions  on  cross-examination,  it  seems 
that  the  party  who  called  him  is  at  liberty  to  support  his  testi- 
mony by  general  evidence  of  good  character.  So  if  the  charac- 
ter of  the  attesting  witness  to  a  deed  or  will  be  impeached  on  the 
ground  of  fraud,  evidence  of  his  general  good  character  is  admis- 
sible. But  the  mere  contrariety  between  the  testimonies  of  ad- 
verse witnesses,  without  any  direct  imputation  of  fraud  on  the 
part  of  either,  supplies  no  ground  for  admitting  general  evidence 
as  to  character."  To  the  same  effect  is  the  rule  as  stated  by  Mr.  . 
Greenleaf  in  his  work  on  evidence.  Vol.  1,  s.  469.  He  says, 
"Where  evidence  of  contradictory  statements  by  a  witness,  or  of 
other  particular  facts,  as  for  example  that  he  has  been  committed 
to  the  house  of  correction,  is  offered  by  way  of  impeaching  his 
veracity,  hU  general  character  for  truth  being  thus  in  some  sort. 
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put  in  issue,  it  has  been  deemed  reasonable  to  admit  general 
evidence,  that  ho  is  a  man  of  strict  integrity,  and  scrupulous  re- 
gard for  truth  *  *  *  but  mere  contradiction  among  wit- 
nesses examined  in  court,  supplies  no  groujid  for  admitting  gen- 
eral evidence  as  to  character."  The  rule  thus  laid  down  is  well 
supported  by  citation  of  decided  cases.  Our  decisions  are  to  the 
same  effect.  State  v.  Hoe,  12  Vt.  93  ;  Paine  v.  Tilden,  20  Vt. 
554 ;  Sweet  v.  Sherman,  21  Vt.  23  ;  Mosley  v.  Insurance  Co.  55 
Vt.  142.  There  is  no  discussion  of  the  principle  governing  the 
decision  in  State  v.  Roe,  It  is  made  to  rest  on  an  unreported 
case,  then  recently  decided.  But  in  Paine  v.  Tilden,  this  lan- 
guage is  used:  '^yf\iQi\ev&v  i\iQ  character  of  a  wit/ness  for  truth 
is  attacked  in  any  way,  it  is  competent  for  the  party  calling  him 
to  give  general  evidence  in  support  of  the  good  character  of  the 
witness."'  It  is  observable  that  a  distinction  is  taken  between  an 
attack  upon  the  character  of  the  witness  as  such  fo7*  credibility, 
and  the  character  of  the  testimony,  given  for  belief  It  is  only 
when  the  character  of  the  witness  for  credibility  is  directly 
attacked^  by  general  evidence  regarding  his  standing  and  charac- 
ter for  truth  and  veracity,  or  by  showing  that  he  has  made  con- 
tradictory or  inconsistent  statements,  eitlier  out  of  court,  or  in 
court,  or  that  he  has  been  convicted  of  some  crime,  or  engaged 
in  some  act  affecting  his  credibility  like  suborning  or  attempting 
to  suborn  a  witness,  or  suppress  testimony  in  the  ease  on  trial, 
that  sustaining  evidence  can  be  used.  But  when  the  character  of 
the  testimony  given  by  a  witness  is  attacked  only  by  showing  its 
improbability,  or  by  other  testimony  conflicting  with  the  testi- 
mony of  the  witness,  sustaining  testimony  cannot  be  admitted. 
If  admitted,  when  there  is  only  a  conflict  in  the  testimony  of  op- 
posing witnesses,  the  opposing  witnesses  on  both  sides  could  be 
supported  by  sustaining  testimony  in  regard  to  their  standing 
and  character,  by  reputation  as  witnesses,  and  the  trial  would  be 
prolonged  indefinitely.     Besides  the  character  of  the  testimony 
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given  by  a  witness,  does  not  directly  attack  the  character  of  the 
witness  for  •credibility.  The  distinction  between  an  attack  upon 
the  character  of  the  witness,  and  the  character  of  his  testimony, 
is  recognized  in  Sweet  v.  Sherman,  21  Vt.  23.  The  plaintiffs 
character  for  credibility  was  attacked,  and  sustaining  evidence 
was  held  properly  admitted.  The  testimony  of  two  of  the  de- 
fendant's witnesses  was  attacked  by  opposing  testimony.  The 
defendant  offered  testimony  to  sustain  these  witnesses  by  show- 
ing they  bore  a  good  character  for  truth  and  veracity,  which  was 
excluded  against  the  defendant's  exception.  The  court  affirmed 
the  judgment  without  alluding  to  this  exception  which  was  in 
the  case  and  argued  in  the  defendant's  brief.  The  facts  are  not 
given  on  which  the  question  arose  in  Moaley  v.  Insurance  Co. 
Some  of  the  language  of  the  opinion,  may  be  rather  broad  and 
unguarded,  but  it  states  the  rule  correctly,  and  claims  to,  and  no 
doubt,  the  facts  would  show  if  given,  does  follow.  State  Y.Roe, 
Paine  v.  Tild^n  and  Sweet  v.  Sherman,  supra.  This  excei> 
tion  is  not  sustained. 

2.  The  plaintiff,  to  raise  a  probability  that  the  intestate 
would  be  willing  to  apply  to  him  secretly,  for  money  in  the  pres- 
ence of  his  brother  James,  introduced  testimony  to  show  that  the 
intestate's  and  James'  relations  were  friendly.  Whether  this 
testimony  was  strictly  admissible  or  not,  its  introduction  laid  the 
foundation  for  receiving  counter  testimony  from  the  defendant. 
Its  reception  would  not  be  legal  error  of  which  the  plaintiff  could 
complain,  he,  having  raised  this  issue,  even  if  the  issue  was  not 
strictly  involved  in  the  trial  of  the  case.  Nor  do  we  observe  anv- 
thing  inadmissible  on  this  issue  in  the  testimony  of  Mrs.  Craig. 
If  the  plaintiff  desired  the  particular  acts  or  sayings  of  the  par- 
ties which  the  witness  testified  indicated  that  ill  feeling  existed 
between  them,  the  plaintiff  could  have  called  them  out. 

3.  Moses  GilfiUan  was  allowed  against  exception  to  testify 
in  regard  to  the  lists  given  in  by  plaintiff  and  his  father  in  185b 
and  1869.     The  plaintiff's  testimony  tended  to  show  that  he  be- 
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gan  to  work  for  his  father  some  ten  years  before,  on  an  under- 
standing that  he  was  to  have  one  hundred  dollars  a  year  for  his 
work,  and  that  his  father  before  1868  had  accumulated  some  of 
the  money  which  the  plaintiff  claimed  he  loaned  to  the  intestate 
in  1886.  The  plaintiff  did  riot  claim  that  he  settled  with  his 
father,  so  that  this  money  would  become  his  at  the  death  of  his 
father  and  mother,  until  1879,  and  that  his  father  died  that  year, 
and  his  mother  ten  years  later.  This  witness'  testimony  and  the 
grand  lists  of  the  town,  which  were  allowed  to  be  put  in  against 
the  exception  of  the  plaintiff,  tended  to  show  that  neither  the 
plaintiff  nor  his  father  gave  in  any  personal  property,  but  claimed 
they  were  owing.  The  Court*  also  allowed  this  witness  to  testify 
that  the  plaintiff,  though  present  when  the  father  gave  in  his  list, 
did  not  deny  his  father's  statements.  This  was  before  the  tax- 
payer was  required  to  make  an  inventory  of  his  taxable  property 
under  oath.  The  Court  in  the  charge  treated  these  lists  as  made 
'  up  from  inventories  returned  by  the  plaintiff  and  his  father. 
While  the  father's  list,  and  what  he  said  at  that  time  might  be 
received  as  bearing  upon  whether  he  had  laid  by  money,  as 
claimed  by  the  plaintiff,  and  the  plaintiff's  list  might  be  received 
as  bearing  upon  whether  his  father  owed  him  for  work  as  he 
claimed,  we  do  not  think  the  plaintiff  was  under  any  duty  to 
reply  to,  or  correct,  or  contradict  the  statement  of  his  father,  in 
regard  to  his  property  to  this  lister,  and  that  portion  of  this  tes- 
timony was  erroneously  received,  and  that  the  Court  gave  the 
lists  undue  prominence  by  representing  them  as  made  from  in- 
ventories made  by  the  plaintiff  and  his  father.  We  do  not  de- 
termine whether  under  the  circumstances,  these  were  material, 
reversible  errors,  inasmuch  as  we  find  such  en*or  in  the  next 
point. 

4.  We  think  it  was  error  to  receive  the  testimony  of 
Geoi^e  P.  Blair,' and  the  will  of  the  intestate.  The  force  of  this 
testimony  was  to  show  from  the  intestate's  representations  at  the 
time  the  witness  drew  his  will,  and  his  declarations  contained  in 
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his  will,  that  the  intestate  did  not  owe  the  debt  sued  for  by  the 
plaintiff.  They  were  really  declarations  and  entries  made  by  the 
intestate  in  his  own  favor.  By  his  death  the  plaintiff  was  ren- 
dered incompetent  to  testify  to  the  transaction  resulting  in  giving 
the  note.  It  would  give  the  intestate  an  unfair  advantage,  if 
his  declarations  and  entries  could  be  shown  while  the  mouth  of 
the  plaintiff  was  closed  by  the  death  of  the  intestate.  In  legal 
effect,  this  testimony  was  not  different  from  that  held  to  have 
been  erroneously  received  in  Qodding^  admr,  v.  Orcuft^  44  Yt. 
54.  In  that  case,  inventories  of  his  property  made  yearly  by 
the  intestate  and  his  entry  on  an  execution  in  regard  to  what  he 
had  done  with  property  bid  off  by  him,  both  bearing  upon  issues 
involved,  were  held  to  have  been  erroneously  received.  In  prin- 
ciple that  decision  controls  this.  The  witness  on  cross  examina- 
tion, having  denied  that  the  plaintiff  before  the  commissioners 
told  witness  that  most  of  the  money  which  went  into  the  note 
came  from  his  mother,  the  plaintiff  was  offered  to  dispute  this 
denial  and  to  show  what  he  did  say.  The  denial  was  called  out 
by  the  plaintiff,  and  so  far  as  shown  by  tlie  exceptions  was  im- 
material to  any  issue  on  trial.  It  is  familiar  doctrine,  that  a  wit- 
ness can  not  be  impeached  on  immaterial  matter.  There  was  no 
error  in  the  exclusion  of  the  offered  testimony. 

5.  Dr.  Hartshorn  was  shown  to  be  an  expert  in  adjusting 
and  using  the  microscope.  He  did  not  profess  to  have  skill  in 
examining  hand  writing,  nor  ink,  nor  change  in  the  color  of  ink. 
He  had  examined  the  note,  before  it  liad  become  worn  and  be- 
fore a  thin  paper  had  been  pasted  upon  its  back.  Though  not 
an  expert,  he  could  testify  to  what  he  saw  when  he  made  such 
examination.  He  was  allowed  against  exception,  to  go  further 
than  describe  what  he  saw  when  he  made  the  examination,  and 
to  give  his  opinion  that  what  appeared  to  be  a  figure  six  was 
when  first  made  a  figure  one,  and  had  since  been  changed  to  a 
six.  This  was  giving  his  opinion  on  what  he  saw  and  described, 
as  a  matter  of  skill  and  expert  knowledge  on  a  subject  on  which 
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he  did  not  ckim  to  be  skilled.  The  charge  treats  this  as  the 
opinion  of  an  expert  witness.  The  allowance  of  the  opinion  of 
this  witness  was  error. 

6.  The  plaintiff  requested  the  court  to  charge  the  jury  that 
in  this  case  w^here  the  defence  is  forgery  of  the  note  in  suit, 
there  is  a  presumption  of  innocence  of  that  crime  which  the  de- 
fendant must  overcome.  He  also  requested  the  court  to  charge 
there  was  the  same  presumption  of  innocence  of  the  crime  of 
perjury.  The  defendant  claimed  and  gave  testimony  tending  to 
show  that  the  note  was  a  forgery,  and  that  plaintiff's  sister  w^ho 
testified  to  being  present  and  knowing  of  the  execution  of  the 
note,  was  guilty  of  perjury.  The  presumption  of  innocence  arises 
in  the  trial  of  civil  cases,  whenever  either  the  grounds  of  recov- 
ery or  defence  involve  and  charge  the  commission  of  a  crime. 
Oreensborough  v.  UnderhiU^  12  Vt.  604 ;  Bradish  v.  Bliss,  35 
Vt.  326 ;  JFire  Association  v.  Bank^  54  Vt.  657.  It  is  a  legal 
presumption,  arising,  not  usually  in  the  trial  of  civil  cases, but  in 
particular  cases,  dependent  upon  whether  the  grounds  of  recov- 
ery or  defence  involve  the  commission  of  a  crime.  Being  a  pre- 
sumption of  law  properly  arising  in  the  case,  it  was  the  duty  of  the 
Court  to  have  complied  with  the  request.  In  Fire  Association  v. 
Baiik^  supra,  such  a  request  was  made.  It  was  applicable  to  the 
case.  This  court  said,  "  The  defendant  was  entitled  to  the  charge 
called  for  by  the  request,"  but  held  that  the  request  was  complied 
with.  Tlie  request  was  proper.  It  related  to  a  question  of  law 
arising  in  the  case.  It  was  the  duty  of  the  Court  to  have  charged 
on  the  subject  unrequested,  much  more  error  to  decline  to  charge 
on  the  subject  when  requested. 

7.  There  is  no  statement  of  such  facts  as  furnished  a  found- 
ation for  the  request  to  charge  with  respect  to  the  relative  force 
to  be  given  positive  compared  with  negative  testimony.  The 
defence  was  not  by  the  denial,  or  failure  to  remember,  of  a  wit- 
ness who  was  present  when  the  note  was  executed,  but  rested 
upon  testimony  tending  to  show  the  note  w^as  never  given.    This 
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is  not  negative  testimony  within  the  rule.  We  discover  no  error 
in  the  charge  with  reference  to  reconciling  the  testimony  of 
witnesses. 

8.  The  plaintiflF  requested  the  Court  to  charge  that  if  the 
jury  find  that  the  signature  on  the  note  is  Hugh  Gunning's,  and 
that  lie  signed  it  and  gave  it  to  the  plaintiff,  that  makes  a  prima 
fade  case  for  the  plaintiff,  and  that  in  order  for  the  jury  to  find 
for  the  defendant  he  must  show  by  balance  of  evidence  that  the 
note  is  not  due,  the  burden  of  proof  is  on  him  at  that  point,  as 
tlie  note  imports  consideration.  The  Court  did  not  comply  with 
this  request  but  cliarged  on  this  subject,  "  The  burden  is  upon 
the  plaintiff  to  snow  that  this  note  was  signed  by  Hugh  Gun- 
ning, and  that  he  had  the  consideration  for  which  the  note  pur- 
ports to  be  given.  If,  however,  you  find  that  the  note  bears  the 
genuine  signature  of  Hugh  Gunning,  the  note  itself  will  then  be 
an  important  piece  of  evidence  to  be  weighed  upon  the  plaintiff's 
side  in  determining  the  further  question  whether  Gunning  had  the 
money.  But  the  burden  will  still  be  upon  the  plaintiff  to  establish 
from  all  the  evidence  that  the  consideration  of  the  note  was  paid." 
We  do  not  think  that  the  plaintiff  was  entitled  to  have  his  request 
complied  with,  and  that  the  charge  correctly  stated  the  law  of  the 
subject  applicable  to  this  case.  It  is  true  when  the  plaintiff  es^ 
tablished  that  Hugh  Gunning  signed  and  delivered  the  note,  the 
note  of  itself  imported  a  consideration,  and  the  plaintiff  had  made 
out  a  prima  facie  case,  and  was  entitled  to  recover,  if  nothing 
further  was  shown.  But  when  the  defendant  introduced  testi- 
mony tending  to  shown  want  of  consideration,  the  burden  was 
still  upon  the  plaintiff  to  establish  that  consideration  was  given 
by  him  for  the  note.  While  the  plaintiff  in  the  first  instance,  if 
nothing  more  was  shown,  lifted  the  burden  resting  on  him  by  es- 
tablishing the  execution  and  delivery  of  the  note,  as  a  note,  when 
the  defendant  introduced  testimony  tending  to  show  want  of 
consideration,  the  burden  still  was  on  the  plaintiff  to  show  consid- 
sideration,  having  weighed  in  his  favor  theprimafacie  import  of 
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consideration,  furnished  by  the  note  proved  to  have  been  duly 
signed  and  delivered.  By  telling  the  jury  that  if  they  found  that  the 
note  itself  bore  the  genuine  signature  of  Hugh  Gunning,  the  note 
would  then  be  an  important  piece  of  evidence  weighed  on  the 
plaintiff's  side  in  determining  whether  Gunning  had  the  money, 
the  court  gave  the  jury  in  effect  the  full  force  of  the  prima 
facie  import  of  consideration,  furnished  by  a  duly  executed  and 
delivered  deed. 

This  disposes  of  all  the  exceptions  now  insisted  upon. 

Judgment  reversed^  cause  remanded. 
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GENERAL  TERM,  1890, 


TOWN  OF  BRIGHTON  v.  JAMES  M.  DOYLE  AND 

OTHERS. 

Mortgage  of  wife^s  real  estate  hy  deed  dbsohite.  Bond  for  re- 
conveyance to  husband.  Future  advances.  Possession  as 
notice.     Betterments.     Amendment. 

1.  A  husband  and  wife  conveyed  to  R.  by  warranty  deed,  premises,  of 

whicb  the  wife  was  the  sole  owner,  to  secure  an  indebtedness  from 
the  husband  to  R.,  and  R.  thereupon  executed  to  the  husband  a  bond 
conditioned  to  re-convey  the  premises  to  him  upon  payment  of  the  in- 
debtedness. HMy  that  the  security  would  not  cover  future  advances 
made  to  the  husband  alone. 

2.  The  buildings  having  been  insured  in  the  name  of  R.,  but  really  for  the 

benefit  of  the  mortgagee,  any  insurance  money  must  be  applied  by  R. 
to  the  payment  of  the  original  indebtedness,  and  not  of  such  further 
advances. 

Z.  As  a  part  of  the  original  transaction  and  to  secure  the  same  indebted- 
ness a  bill  of  sale  was  given  of  certain  personal  property  in  which  the 
wife  claimed  an  interest,  which  was  subsequently  sold  by  R.  Held, 
that  in  the  absence  of  any  specific  directions  the  proceeds  should  be 
applied  by  him  upon  the  original  indebtedness. 

4.  Subsequently  L. ,  by  procurement  of  the  husband,  paid  R.   the  amount 

of  his  claim,  including  further  advances,  and  took  a  conveyance 
from  him  of  the  premises.  The  husband  and  wife  were  still  in  pos- 
session. Held,  that  L.  acquired  no  better  title  than  R.  had,  and  that 
the  rights  of  the  wife  were  not  prejudiced  by  the  fact  tliat  she  re- 
quested him  to  help  tliem,  it  not  appearing  that  she  knew  of  the 
future  advances. 

5.  Still  later  L.  obtained  a  decree  of  foreclosure  against  the  husband  alone 

for  the  entire  amount  paid  by  him  to  R.  and  this  the  orator  bought 
in  to  protect  itself.  Held,  that  the  orator  thereby  obtained  no  greater 
right  against  the  wife  than  L.  had. 
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6.  The  buildings  upon   the  premises  having  become  uninhabitable,  the 

orator  should  be  allowed  the  value  of  those  which  it  erected  with  the 
approval  of  the  wife  and  for  her  occupation. 

7.  And  this  sum  may  be  allowed  the  orator  in  a  foreclosure  suit. 

S.    The  orator  should  be  allowed  to  amend  its  petition  to  adapt  it  to  the 
relief  to  which  it  is  entitled  in  accordance  with  these  views. 

Petition  of  foreclosure.  Heard  on  the  pleadings  and  a 
master's  report  at  the  September  terra,  1889,  Essex  County. 
Taft,  Chancellor,  decreed  for  the  orator.  The  defendants  appeal. 
Tlie  opinion  states  the  case. 

D,  S.  Starrs^  for  the  orator. 

The  wife  having  stood  by  and  seen  these  various  transactions 
by  her  husband  in  reference  to  this  property  is  estopped  to  set 
up  an  interest  in  it.  Cady  v.  Owen^  34  Vt.  598';  Miller  v. 
Bingham,  29  Vt.  82 ;  Morgan  v.  Ry,  Co.,  96  U.  S.  716 ;  Steele 
V.  Smelting  Co.,  106  U.  S.  447 ;  Continental  Nat,  Bank  v.  Nat. 
Bank  of  Commonwealth,  50  N.  Y.  575  ;  Blair  v.  Wait  et  al, 
69  N.  Y.  113 ;  Bragg  v.  Boston  c&  Worcester  R.  R.  Co.,  9 
Allen  61 ;  Oreene  v.  Smith,  57  Vt.  268. 

Bates  &  May,  for  the  defendants. 

A  wife  can  only  mortgage  her  real  estate  in  the  manner 
pointed  out  by  statute;  and  this  wife's  realty  can  only  be  held 
to  the  extent  she  has  po  mortgaged  it.  R.  L.  ss.  1923,  1883, 
1904,  1906 ;  AbeU  v.  Lathrop,  47  Vt.  375  ;  Dale  v.  Robinson, 
51  Vt.  20;  Rood  v.  Willey,  58  Vt.  475 ;  Priest  v.  Cone,  51  Vt. 
495 ;  Jones  Mort.  §548. 

The  possession  of  the  wife  was  notice  to  Lang.  Preshy  v. 
Leitch,  50  Vt.  239. 

There  is  no  estoppel.  Big.  Est.  443  et  seq,;  Drury  v.  Fos- 
ter, 2  Wall.  24  ;  Stewart  v.  Bdbhs,  22  N.  E.  Rep.  770  ;  Goode- 
uough  v.  Fellows,  53  Vt.  102. 

The  opinion  of  tJie  court  was  delivered  by 

MUNSON,  J.     This  is  a  petition  to  foreclose   the   defend- 
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ants'  equity  of  redemption  in  the  farm  upon  which  they  were 
living  at  the  date  of  the  petition  ;  and  it  appears  from  the  deed 
referred  to  in  the  petition  that  the  farm  so  occupied  consisted  of 
two  parcels  of  land,  one  containing  one  hundred  and  fifty-two 
acres,  and  the  other  thirty  acres.  No  objection  is  made  to  a 
decree  as  to  the  thirty  acres,  and  our  view  of  the  matter  in  con- 
troversy is  such  that  a  furtlier  statement  concerning  this  piece  is 
unnecessary. 

On  the  sixth  day  of  March,  1878,  the  defendant  Rhoda  A. 
Doyle,  the  wife  of  the  defendant  James  M.  Doyle,  owned  the  one 
hundred  and  fifty-two  acre  piece,  subject  to  a  valid  mortgage 
held  by  one  Robinson,  to  whom  there  was  also  due  from  James 
M.  Doyle  a  balance  on  account.  On  the  day  named  the  husband 
and  wife  gave  Robinson  a  warranty  deed  of  this  land,  and  a  bill 
of  sale  of  certain  personal  property,  as  security  for  both  debts, 
the  total  amount  secured  being  $1,648.74.  On  the  same  day, 
and  as  a  part  of  the  same  transaction,  Robinson  executed  to 
James  M.  Doyle  a  bond  for  the  conveyance  of  all  the  property 
to  him  upon  the  payment  of  this  indebtedness. 

After  this  transaction,  Robinson  continued  to  make  ad- 
vances to  James  M.  Doyle.  Meanwhile  the  buildings  on  the 
place  burned,  and  the  personal  property  above  mentioned  was 
sold,  and  Robinson  received  both  the  insurance  money  and  the 
avails  of  the  sale.  It  appears  that  Mrs.  Doyle  claimed  an  inter- 
est in  the  personal  property,  and  that  it  was  sold  by  consent  of 
all  concerned  ;  but  it  does  not  appear  that  there  was  any  under- 
standing as  to  the  indebtedness  upon  which  it  should  be  applied. 
Robinson  made  no  distinction  between  the  indebtedness  of 
March,  1878,  and  his  subsequent  advances,  and  credited  these 
receipts  upon  the  general  account. 

The  Doyles  were  dissatisfied  with  the  situation,  and  had  a 
talk  with  one  Lang  about  taking  up  Robinson's  claim ;  Mrs. 
Doyle  remarking  that  she  was  willing  to  do  anything  to  get  out 
of  his  hands.     The  result  was  that  Robinson,  Lang  and  James 
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M.  Doyle  met  on  the  fifteenth  of  March,  1880,  to  arrange  the 
matter.  Robinson  then  claimed  a  balance  of  $652,  and  Lang 
paid  him  that  amonnt,  and  received  from  him  a  deed  of  the  prop- 
erty. Lang  took  the  title  as  security  for  the  amonnt  advanced, 
giving  James  M.  Doyle  an  agreement  to  convey  to  him  when 
the  amount  was  paid.  If  the  application  of  the  insurance  money 
and  the  amount  received  from  the  sale  had  been  restricted  to 
the  indebtedness  of  March,  1878,  there  would  have  been  due 
Kobinson  upon  that  indebtedness  at  this  time  only  $39.16. 

In  March,  1883,  Lang  brought  a  foreclosure  petition  against 
James  M.  Doyle,  and  obtained  a  decree  thereon  ;  and  soon  after 
the  equity  of  redemption  expired,  the  orator,  with  a  view  to  its 
own  protection,  paid  Lang  the  amount  of  his  decree  and  took  a 
deed  of  the  premises.  While  the  title  was  so  held,  the  old  build- 
ing in  which  the  Doyles  were  living,  and  the  shelter  provided 
for  the  stock,  became  entirely  unfit  for  use,  and  a  house  and 
barn,  reasonably  adapted  to  the  requirements  of  the  family  and 
property,  were  built  on  the  place  by  the  town.  When  the  title 
was  taken,  there  was  an  understanding  with  the  Doyles  that  they 
could  have  the  premises  upon  paying  the  amount  advanced  to 
Lang ;  and  after  the  house  was  erected,  and  the  building  of  a 
bam  decided  upon,  the  selectmen  executed  to  James  M.  Doyle 
an  agreement  to  convey  to  him  upon  his  paying  the  sum  so  ad- 
vanced and  the  cost  of  improvements. 

There  was  no  change  of  possession  or  control  in  connection 
with  any  of  these  transfers ;  and  Mrs.  Doyle  asserted  no  claim  to 
the  premises  until  the  bringing  of  this  petition.  She  knew  in  a 
general  way  of  the  transactions  relating  to  the  farm,  but  was  not 
fully  advised  as  to  what  was  done,  and  was  ignorant  of  her  rights 
in  the  matter.  It  is  not  found  that  she  assented  to  the  making 
of  further  advances  to  her  husband  upon  the  security  of  this 
property.  But  the  master  reports  that  she  was  consulted  in  re- 
gard to  the  buildings,  and  consented  to  their  erection.     This  pro- 
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ceeding  is  contested  by  Mrs.  Doyle,  and  by  her  daughter  as  an 
attaching  creditor  of  her  interest. 

Robinson  held  the  title  merely  as  security  for  an  indebted- 
ness, and  if  the  bond  for  a  re-conveyance  had  been  executed  to 
Mrs.  Doyle,  the  transaction  would  have  presented  the  ordinary 
case  of  a  mortgage  witli  the  conveyance  and  defeasance  in  sepa- 
rate instruments.  If  no  bond  for  a  re-conveyance  had  been  ex- 
ecuted by  Robinson,  the  transaction  would  have  diiBfered  only  in 
that  the  defeasance  would  have  rested  in  parol,  and  Mrs.  Doyle 
would  have  been  entitled  to  a  re-conveyance  upon  payment  of 
the  debt  secured.  But  a  bond  for  the  conveyance  of  the  prop- 
erty having  been  executed  to  the  husband,  and  further  advances 
having  been  made  to  him  by  the  holder  of  the  title,  it  is  neces- 
sary to  consider  whetlier  Mrs.  Doyle  has  thereby  lost  the  right 
to  redeem  the  property  by  paying  the  amount  which  her  deed 
was  given  to  secure. 

The  deed  of  the  husband  and  wife  was  eflEectual  to  pass  the 
title  for  any  purpose;  and  if  one  object  of  the  conveyance  was 
to  effect  a  transfer  of  the  property  to  the  husband,  the  bond 
would  have  been  a  proper  step  in  that  direction,  and  would 
ultimately  have  entitled  the  husband  to  the  deed  instead  of  the 
wife.  In  equity,  the  husband  would  then  have  been,  by  virtue 
of  the  bond,  the  present  owner  of  whatever  there  was  in  the 
property  above  the  security ;  and  the  interest  of  the  wife  would 
have  been  confined  to  her  homestead  right  in  the  equitable  estate 
of  her  husband.  But  tliere  is  no  finding  that  the  purpose  of  the 
conveyance  extended  to  this,  nor  that  any  of  the  parties  so  un- 
derstood it.  On  the  contrary,  the  report  finds,  not  only  that  the 
deed  was  given  as  security,  but  that  Robinson  took  it  instead 
of  a  mortgage  "  to  save  the  expense  of  foreclosure  if  the  debt 
was  not  paid  as  agreed."  This  seems  wholly  to  exclude  the  idea 
that  the  deed  was  intended  to  accomplish  an  unconditional  trans- 
fer of  the  property  to  the  husband. 

The  bond  executed  to  Doyle  was  for  the  conveyance  of  the 
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property  to  him  upon  his  paying  the  amount  for  which  Kobinson 
received  the  title  as  security.  As  against  Robinson,  he  could 
acquire  the  title  only  by  fulfilling  the  conditions  of  the  bond. 
We  thinjc  he  had  no  greater  right  as  against  Mrs.  Doyle.  He 
acquired  no  interest  by  virtue  of  the  bond  that  did  not  depend 
upon  a  compliance  with  its  conditions.  The  bond  did  not  make 
him  the  owner  of  the  property  subject  to  the  mortgage  lien,  but 
secured  him  a  right  to  become  the  owner  by  redemption.  We 
think  a  right  to  redeem  the  property  upon  Doyle's  failure  to  do 
so  remained  in  the  wife.  So  Robinson  remained  liable  to  Mrs. 
Doyle  for  a  re-conveyance  upon  Doyle's  failure  to  make  the  pay- 
ment required  by  the  bond. 

Knowledge  on  the  part  of  Mrs.  Doyle  that  further  credits 
were  being  given  to  her  husband  did  not  make  them  a  charge 
upon  the  property.  The  mortgage  continued  to  be  held  by  Rob- 
inson as  security  only  for  the  original  indebtedness.  It  is  evi- 
dent that  the  insurance  on  the  buildings  was  in  Robinson's  name, 
and  that  the  loss  was  paid  directly  to  him.  In  collecting  the  in- 
surance money  he  received  it  upon  the  indebtedness  for  which 
the  property  was  mortgaged,  and  it  should  have  been  so  applied. 
Nothing  appears  to  authorize  his  application  of  the  avails  of  the 
sale  of  personal  property  upon  any  other  indebtedness  than  that 
for  which  the  property  sold  was  holden.  Under  the  circum- 
stances, no  express  directions  were  needed  to  confine  the  applica- 
tion of  these  sums  to  the  mortgage  debt.  When  the  payments 
are  thus  applied,  the  secured  indebtedness,  at  the  time  of  the 
transfer  to  Lang,  is  found  to  have  been  only  $39.16.  But  Lang 
paid  Robinson  $652,  and  to  determine  the  status  of  the  excess  it 
is  necessary  to  consider  the  circumstances  under  which  he  made 
the  payment. 

The  record  would  disclose  to  Lang  that  the  property  con- 
veyed to  Robinson  had  belonged  to  Mrs.  Doyle.  If  he  knew 
this,  he  would  know  that  the  property  was  still  in  the  possession 
of  the  one  from  whom  the  title  came.     So  he  must  be  treated  as 


622  GENERAL  TERM, 


Town  of  Brighton  v,  James  M.  Doyle  and  others. 


having  known  that  RobinBon's  title  was  derived  from  Mrs.  Doyle, 
and  as  chargeable,  by  reason  of  her  continued  possession,  with 
such  information  as  would  have  been  obtained  by  inquiring  of 
her.  On  such  inquiry  he  would  have  learned  that  the  deed  to 
Robinson  was  given  merely  as  security,  that  a  part  of  the  in- 
debtedness had  been  satisfied  by  an  application  of  the  avails  of 
portions  of  the  mortgaged  property,  and  that  upon  paying  the 
balance  she  would  be  entitled  to  a  re-conveyance.  The  bond 
contained  nothing  that  could  excuse  Lang  from  applying  for  and 
acting  upon  this  information. 

Nor  do  we  think  the  conversation  Lang  had  with  Mrs. 
Doyle,  before  his  meeting  with  Robinson  and  Doyle,  was  such 
as  to  excuse  him  from  making  further  inquiry  of  her  in  connec- 
tion with  the  transaction.  It  is  true  that  she  then  expressed  an 
anxiety  to  have  Lang  take  up  the  claim,  and  said  she  was  willing 
to  do  anything  to  get  out  of  Robinson's  hands.  But  there  is 
nothing  to  indicate  that  she  had  any  definite  knowledge  of  the 
condition  of  affairs  between  Robinson  and  her  husband,  nor  that 
the  conversation  was  such  as  to  lead  Lang  to  suppose  that  she 
had.  Under  these  circumstances  it  is  not  necessary  to  treat 
this  remark  as  an  effectual  waiver  of  her  rights,  or  as  giving  her 
husband  authority  to  effect  a  settlement  with  Robinson  by  in- 
cluding in  the  accounting  debts  for  which  tlie  property  was 
not  holden. 

When  Lang  met  with  Robinson  and  Doyle,  he  knew  from 
the  account  presented  by  Robinson  that  a  considerable  part  of  it 
had  accrued  since  the  giving  of  the  security;  and  there  was  noth- 
ing in  the  bond  held  by  Doyle  to  lead  him  to  suppose  that 
Robinson  took  the  title  as  security  for  future  advances.  He 
was  chargeable  with  knowledge  that  Mrs.  Doyle  was  the  owner 
of  the  property,  subject  only  to  such  incumbrance  as  she  had 
placed  upon  it.  The  security  could  not  be  extended  without  her 
consent ;  and  when  charges  were  presented  in  addition  to  the  origi- 
nal indebtednesSjit  was  Lang's  duty  to  inquire  of  her  before  paying 
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them.  In  taking  his  deed  from  Kobinson  he  obtained  security 
for  only  snch  part  of  his  investment  as  went  to  take  up  the 
nnpaid  balance  of  the  indebtedness  of  March,  1878. 

The  decree  obtained  by  Lang,  and  purchased  by  the  orator, 
having  been  against  James  M.  Doyle  alone,  the  title  received  by 
the  orator  is,  as  against  Mrs.  Doyle,  the  same  as  that  held  by 
Ijang. 

This  leaves  for  consideration  the  claim  of  the  orator  grow- 
ing out  of  the  improvements  made  upon  the  farm.  The  build- 
ings were  erected  in  good  faith,  and  with  the  knowledge  and 
assent  of  Mrs.  Doyle,  and  were  necessary  to  her  continued 
oi?cupancy  of  the  premises  as  a  homestead.  The  town  took  tlie 
title,  and  held  and  improved  the  premises,  in  the  expectation 
that  the  family  would  have  whatever  there  was  in  the  property 
above  the  amount  of  the  decree  and  the  cost  of  improvements. 
It  is  true  the  town  understood  that  in  the  event  of  a  conveyance 
the  title  should  go  to  the  husband,  and  that  in  entering  into  an 
agreement  to  convey  upon  receiving  payment  it  dealt  only  with 
him;  but  it  asked  for  and  acted  in  accordance  with  the  expressed 
wish  of  the  wife  as  well  as  that  of  the  husband  in  making  the 
improvements.  Everything  was  done  in  this  particular  that 
makes  for  the  protection  of  the  town  that  would  have  been  done 
if  the  state  of  the  title  had  been  correctly  underetood. 

The  orator,  believing  itself  to  have  derived  an  absolute  title 
from  Mrs.  Doyle,  but  having  in  fact  only  a  mortgagee's  interest 
after  condition  broken,  suffered  the  grantor  of  its  title,  its  mort. 
gagor  in  fact,  to  remain  in  possession  of  tlie  property  and  enjoy 
the  rents  and  profits.  During  this  continued  occupancy  of  the 
mortgagor,  the  orator  came  upon  the  premises,  with  the  approval 
of  the  mortagor,  and  erected  the  buildings.  The  town's  right  to 
compensation  for  these  improvements,  in  a  suit  proper  for  the 
allowance  of  a  claim  of  that  character,  must  be  at  least  equal  to 
the  right  of  a  mortgagee  in  possession.  It  is  evident  that  if 
Mrs.  Doyle  were  out  of  possession  and  seeking  to  redeem,  she 
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would  not  be  allowed  to  do  bo  without  accounting  to  the  town  for 
the  value  of  the  improvements.  Shall  she  be  allowed  to  redeem 
on  the  orator's  petition  without  doing  the  same  ? 

The  rule  that  "he  who  seeks  equity  must  do  equity"  is  ordin- 
arily applied  against  a  party  plaintiff.  The  books  would  seem 
at  first  view  to  require  that  its  application  be  thus  restricted. 
But  Mr.  Pomeroy,  in  discussing  this  subject  in  his  work  on 
Equity  Jurisprudence,  usually  employs  the  word  "actor" 
to  indicate  the  person  against  whom  the  rule  may  be  invoked  ; 
and  this  term  may  have  been  chosen  as  sufficiently  broad  to  in- 
clude one  who  relies  upon  the  protection  of  an  equitable  doctrine, 
although  in  name  a  defendant.  Indeed,  it  is  plain  from  section 
85  of  this  work  that  the  author  considers  that  one  who  stands  in 
the  position  of  a  defendant  may  sometimes  be  within  the  scope 
of  the  word. 

The  mortgagor's  interest  after  condition  broken  is  a  riglit 
to  redeem.  This  right,  unless  by  statutory  provision,  is  recog- 
nized only  in  equity.  The  mortgagee  may  take  possession  by 
virtue  of  his  legal  title,  and  the  mortgagor  will  then  be  entitled 
to  redeem  at  his  pleasure.  But  the  mortgagee  may,  by  the 
process  of  foreclosure,  compel  the  mortgagor  to  exercise  his  right 
to  redeem  within  a  reasonable  time.  The  mortgagee  is  then  the 
moving  party;  but  he  moves  for  the  purpose  of  forcing  the  mort- 
gagor to  assert  his  equitable  right  or  abandon  it.  The  mortgagor, 
although  party  defendant,  is  the  one  w^ho  requires  the  protection 
of  equity.  We  think  he  should  not  be  permitted  to  avail  him- 
self of  his  equitable  title  in  foreclosure  proceedings  without 
doing  that  equity  which  would  be  required  of  him  as  plaintiff  in 
a  suit  for  redemption.  As  regards  his  original  obligations  the 
amount  required  of  liim  would  be  the  same  in  one  case  as  in  the 
other.  We  see  no  reason  why  the  value  of  permanent  improve- 
ments should  be  equitably  accounted  for  in  one  case  and  inequit- 
ably retained  in  the  other.  The  one  whose  expenditures  for 
improvements  are  at  stake  will  ordinarily  be  in  possession  of  the 
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premises,  and  the  party  defendant  in  a  bill  to  redeem.  But  it 
would  be  strange  if  a  party  out  of  possession,  who  had  erected 
buildings  under  the  peculiar  circumstances  of  this  case,  could  not 
proceed  in  equity  to  foreclose  the  party  benefited  without  aban- 
doning a  perfectly  equitable  claim  for  improvements. 

Following  these  views,  Mrs.  Doyle  will  not  be  permitted  to- 
retain  the  improved  property  by  paying  the  amount  of  the 
mortgage  debt,  but  must  allow  the  orator  in  addition  the  sum  of 
$500,  which  the  master  reports  as  the  enhanced  value  of  her 
estate.  As  the  lot  from  whicli  the  lumber  for  the  barn  was  taken 
is  left  out  of  the  accounting,  we  do  not  deduct  the  value  of  the 
lumber  from  the  above  sum.  For  the  purpose  of  determining  the 
interest  this  sum  is  apportioned  to  the  actual  cost  of  the  respec- 
tive buildings. 

The  substance  of  the  bill  is  such  as  to  show  that  the  orator 
is  entitled  to  relief  in  accordance  with  the  holding  of  this  opin. 
ion,  and  leave  should  be  given  the  orator  to  so  amend  the  state- 
ments and  prayer  of  its  bill  as  to  make  them  applicable  to  the 
defendant  Rhoda  A.  in  the  view  indicated. 

Decree  r&versed  and  cause  remanded  with  mandate. 

Munson,  J.,  doubts  as  to  the  effect  that  should  be  given  to 
the  bond. 


40 
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LEWIS  AND  LEACH  ASSIGNEES  v.  BURLINGTON 

SAVINGS  BANK. 

Insolvency.  When  conveyance  can  he  recovered  as  preference. 
Contemplation  of  insolvency.  May  recover  valtce  of  mort- 
gage.   Interest.     Construction  of  report, 

1.  Li  a  suit  by  an  assignee  in  insolvency  to  recover  the  value  of  a  payment 

made  within  four  months,  a  finding  by  a  referee  that  a  debtor  was 
insolvent  at  the  time  of  the  payment,  in  the  sense  that  his  liabili- 
ties exceeded  his  assests,  that  the  debtor  intended  a  preference,  and 
that  the  payment  was  received  by  the  defendant  having  reasonable 
cause  to  believe  that  the  debtor  was  insolvent  in  the  above  sense, 
necessarily  imports  the  further  fact  that  the  defendant  had  reason- 
able cause  to  believe  that  the  payment  was  made  in  fraud  of  the  in- 
solvent law,  and  entitles  the  plaintiff  to  a  recovery. 

2.  And  "contemplation  of  insolvency"  of 'that  kind  is  the  same  thing  in 

this  respect  as  actual  insolvency. 

8.  The  creditor  gave  to  the  defendant  a  mortgage  as  a  part  of  the  fraudu- 
lent preference,  and  fche  defendant  afterwards  and  before  the  bring- 
ing of  this  suit  sold  the  mortgage  note  for  its  full  face  value.  Held, 
that  the  plaintiffs  could  recover  of  the  defendant  the  amount  re- 
ceived from  the  sale  of  this  note,  but  not  the  value  of  the  mort- 
gaged premises. 

4.  It  not  appearing  that  the  plaintiffs  made  any  demand  on  the  defendant 

before  the  commencement  of  suit,  interest  should  be  computed  from 
the  date  of  service. 

5.  iTeZd,  that  the  evidence  as  reported  by  the  referee,  supported  his  find- 

ings that  the  creditor  was  insolvent,  that  he  made  the  payment  in- 
tending a  preference,  and  that  the  defendant  received  it  having 
reasonable  cause  to  believe  that  the  creditor  was  insolvent  or  in  con- 
templation of  insolvency. 

Assumpsit  by  the  plaintiffs,  as  assignees  in  insolvency  of 
Albert  Sowles,  to  recover  the  value  of  certain  preferences  paid 
the  defendant  by  said  Sowles,  within  four  months  of  the  filing  of 
tlie  petition  in  insolvency.     Heard  at  the  September  term,  1889, 
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Franklin  county,  Tyler  J.,  presiding,  upon  the  report  of  a 
referee.  Judgment  pro  forma  for  the  plaintiffs  to  recover  the 
amount  of  the  cash  payments  and  the  value  of  the  mortgaged 
premises.     The  defendant  excepts. 

In  April,  1882,  the  defendant  loaned  $5,000  to  Wilbur  P. 
Davis,  J.  R.  Armington,  Edward  A.  Smith,  and  Albert  Sowles, 
the  insolvent,  for  which  it  took  their  joint  and  several  promissory 
note,  on  three  months  time.  This  note  was  renewed  from  time 
to  time,  the  last  renewal  being  dated  October  22,  1883. 

From  the  time  the  loan  was  made  until  the  time  of  said 
last  renewal,  the  officers  of  the  defendant  bapk  had  no  particular 
knowledge  as  to  the  amount  or  situation  of  the  property  of  any 
of  the  signers.  Davis  had  been  for  many  years  clerk  of  the 
Franklin  County  Court,  and  was  reputed  to  be  solvent.  Very 
little  importance  was  attached  to  the  liability  of  Armington  and 
Smith.  Sowles  was,  and  had  been  for  many  years,  cashier  of  the 
First  National  Bank  of  St.  Albans,  and  was  reputed  to  be  one  of 
the  wealthy  men  of  Franklin  county. 

The  application  for  renewal,  October  22, 1 883,  was  addressed 
to  the  treasurer  of  the  defendant  and  was  approved  by  one  of  its 
investment  committee.  Subsequently  it  came  before  the  full 
board  and  it  was  then  suggested  by  some  one  that  the  signers  of 
this  note  were  engaged  in  stock  speculations  in  the  New  York 
market.  Thereupon  it  was  voted  that  this  last  renewal  should 
be  approved,  but  that  upon  its  maturity,  the  note  must  be  paid 
or  secured  by  mortgage. 

On  the  12th  and  14th  of  January,  1884,  there  was  a  run  on 

the  First  National  Bank  of  St.  Albans,   and   some   $50,000  or 

$60,000  in    deposits    were  drawn  oat     Shortly    after  it  was 

given  out  that  the  bank  had  been  examined  and  found  sound  and 

was  going  on  with  its  business,  and  the  bank  examiner  publicly 

announced  that  the  institution  was  solvent.     The  oflScers  of  the 

defendant  knew  of  the  run  and  understood  that  it  had  been  suc- 
cessf uly  met. 
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January  25,  1884,  Davis  wrote  to  the  defendant's  treasurer  en- 
closing a  new  note  and  a  draft  for  three  months'  interest.  In  re- 
ply to  this,  the  defendant's  treasurer  returned  the  note  and  draft, 
stating  that  the  trustees  declined  to  renew  the  note  and  that  the 
old  note  must  be  paid  at  once.  This  action  was  taken  in  accord- 
ance with  the  vote  of  the  investment  committee,  previously  re- 
ferred to.  January  30,  1884,  the  matter  came  before  the  invest- 
ment committee  and  it  was  then  decided  that  the  note  must  be 
paid  at  once  or  satisfactory  security  given,  and  the  defendant's 
treasurer  so  notified  Davis  on  the  same  day.  February  6,  Davis 
wrote  the  treasurer  of  the  defendant  that  one  of  the  signers  of 
the  note  was  out  of  town,  and  that  upon  his  return  satisfactory- 
arrangements  would  at  once  be  made. 

In  taking  the  aforesaid  action  in  reference  to  this  note,  the 
investment  committee  acted  merely  upon  their  information  that 
the  signers  were  engaged  in  stock  speculations  and  without  in- 
formation as  to  the  particulars  or  results  of  those  speculations. 

In  the  latter  part  of  February,  1884,  the  matter  of  this  note 
was  put  into  the  hands  of  William  G.  Shaw,  a  member  of  the  in- 
vestment committee  and  an  attorney,  who  thenceforth  acted  for 
the  defendant  in  the  matter.  February  29,  Shaw  went  to  St. 
Albans  to  get  payment  of  the  note,  and  it  was  arranged  that  the 
parties  interested  should  meet.  Pursuant  to  this  appointment 
he  met  the  signers  of  the  note  at  the  rooms  of  Davis  in  the 
Welden  House  and  requested  them  to  pay  the  same.  They  were 
not  prepared  to  do  so.  Armington  and  Smith  claimed  to  be  un- 
able to  contribute  anything  towards  the  sum  due.  Davis  was 
willing  to  pay  one-half  the  debt,  provided  Sowles  would  pay  the 
other  half,  and  it  was  finally  agreed  that  $1,000  in  cash  should 
be  paid  at  that  time,  $500  by  Davis  and  $500  by  Sowles,  and 
that  another  meeting  should  be  held  March  5th  to  arrange  about 
the  balance.  Thereupon  Davis  and  Sowles  each  gave  their  check 
for  $500  payable  on  the  First  National  Bank  of  St.  Albans. 
These  checks  were  properly  certified  by  that  bank,  and  Shaw 
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thereupon  agreed  to  hold  them  until  the  subsequent  meeting  of 
March  5th,  when  the  payment  of  the  note  was  to  be  completed. 

March  5th,  Shaw  again  went  to  St.  Albans.  The  checks 
were  then  cashed,  and  it  was  arranged  that  Sowles  and  Davis 
should  each  take  care  of  one-half  of  the  balance  remaining  due 
on  said  note.  Sowles  proposed  to  mortgage  real  estate  in  St. 
Albans  on  Main  St.  and  certain  other  real  estate  on  Newton  St., 
in  the  same  village.  For  the  purpose  of  investigating  the  title 
to  this  real  estate,  Shaw  went  to  the  town  clerk's  office  in  St. 
Albans.  In  making  such  examination  he  found  the  record  of  a 
mortgage  of  other  property  in  St.  Albans  from  Sowles  to  the 
First  National  Bank,  dated  January  17, 1884,  and  examined 
such  record  so  far  and  only  so  far  as  to  ascertain  that  it  did  not 
cover  the  property  mentioned  by  Sowles  on  Main  St.  and  New- 
ton St. 

March  11th,  Shaw  again  went  to  St.  Albans,  having  been 
necessarily  detained  in  the  meantime,  and  Davis  then  arranged 
by  cash  payment  and  satisfactory  mortgage  security  for  his  half 
of  the  balance  due  on  the  note.  Sowles  gave  Shaw  his  note  for 
$1,600,  secured  by  mortgage  on  the  Main  St.  and  Newton  St. 
property,  paid  him  $162.27  in  cash  and  passed  over  a  check  for 
$250,  drawn  by  Armington,  one  of  the  signers  of  the  note. 
Thereupon  the  $5,000  note  was  surrendered  as  paid. 

While  the  indebtedness  represented  by  the  $5,000  note  and 
its  renewals  existed,  Albert  Sowles  was  reputed  to  be  a  wealthy 
man,  and  such  reputation  was  known  to  the  officers  of  the  de- 
fendant, and  none  of  them  had  reason  to  believe  that  he  was  not 
financially  responsible,  except  so  far  as  the  facts  above  state 
should  have  put  them  upon  inquiry. 

In  point  of  fact,  Sowles  had  been  insolvent  for  some  time 
before  the  maturity  of  the  note,  in  January,  1884,  owing  more 
than  $140,000,  while  his  assets  were  from  $50,000  to  $70,000. 
"Some  $25,000  of  these  assets  were  in  real  estate  in  St.  Albans, 
Alburgh,  and  Swanton,  and  all  of  this,  except  that  mortgaged  to 
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the  defendant  as  above,  had  been  mortgaged  to  the  First 
Kational  Bank  of  St.  Albans,  and  the  mortgages  deposited  in  the 
town  clerks'  offices  as  early  as  February  16,  1884. 

After  stating  the  foregoing  facts  in  snbstance,  the  referee 
reported  as  follows : 

''I  find,  if  I  may  so  find  from  the  facts  hereinbefore  stated, 
consistently  with  their  legal  effect,  and  in  such  case  only,  that 
the  part  payment  of  $500,  made  by  Albert  Sowles  to  the 
defendant  by  liis  check  given  February  29,  1884,  and  cashed  on 
March  5th  following,  was  not  made  in  the  usual  course  of  busi- 
ness or  in  the  usual  course  of  making  payments;  that  the  circum- 
stances under  which  it  was  made  put  the  defendant  on  inquiry 
as  to  said  Sowles'  insolvency ;  that  it  was  made  by  said  Sowles 
while  insolvent  with  a  view  to  give  a  preference,  and  that  the 
defendant  received  it  having  reasonable  cause  to  believe  said 
Sowles  to  be  insolvent  or  in  contemplation  of  insolvency;  and 
that  the  cash  payment  of  $168.27  ana  the  conveyance  in  mort- 
gage made  by  said  Albert  Sowles  March  11,  1884,  were  made 
under  circumstances  which  put  the  defendant  on  inquiry  as  to 
said  Sowles'  solvency;  that  they  were  made  by  said  Sowles  while 
insolvent  and  with  a  view  to  give  a  preference,  and  that  the 
defendant  received  them  having  reasonable  cause  to  believe  said 
Sowles  to  be  insolvent  or  in  contemplation  of  insolvency." 

The  referee  found  that  the  value  of  the  premises  mortgaged 
to  the  defendant  as  above,  at  the  time  the  morcgage  was  executed, 
was  $2,000. 

William  G,  Shaw  and  Albert  P.  Cross,  for  the  defendant. 
Whether  one  is  put  upon  inquiry  by  a  certain  state  of  facts, 
is  a  question  of  law  and  not  of  fact.  The  finding  of  the  referee 
in  that  respect  is  not  conclusive  unless  the  facts  reported  by  him 
warrant  it  as  matter  of  law.  In  this  case  they  did  not.  Head 
V.  Moody,  60  Vt.  668;  Bromley  v.  Eawley,  60  Vt.  46. 

The  effect  of  putting  one  upon  inquiry  is  limited  to  such 
facts  as  he  could  have  ascertained  by  reasonable  inquiry. 
JSlaisdell  v.  Stevens,  16  Vt.  186,  187;  Stafford  v.  Ballou, 
17  Vt.  329;  Adams  v.  Sowles,  33  Vt.  538;  McDanids  v  Flower^ 
hrook  Manufacturing  Co.,  22   Vt.   274;  Passumpsic  Savings 
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Bank  v.  National  Banky  58  Vt.  82;  BtU  v.  Murray^  56  Vt. 
177;  Lovejoy  v.  Raymond^  58  Vt.  509.  ♦ 

The  court  will  not  infer  one  fact  from  another  fact  found 
by  a  referee.  Hammond  v.  Smith,  17  Vt.  231;  Richmond  v. 
Aiken,  25  Vt.  324. 

The  amount  recovered  in  this  case  cannot   exceed   the- 
value  of  the  mortgage  note  given  to  the  defendant.     Cook  v, 
WhippU,  9  B.  R.  155;  Bump  Bank.  8th  Ed.,  811. 

Wilson  cfe  HaU,  Farrington  &  Post,  and  H.  A.  Bv/rt,  foi 
the  plaintiff. 

The  facts  reported  by  the  referee  not  only  tend  to  support 
his  finding  upon  every  point  necessary  to  the  plaintiff's  right  of 
recovery,  but  show  that  his  findings  were  the  only  possible  ones 
under  the  circumstances.  Denny  v.  Dana,  2  Gush.  160  ;  R.  L. 
8.  1861 ;  Larkin  v.  Hapgood,  56  Vt.  597  ;  Read  v.  Moody,  60 
Vt.  668 ;  Bump  Bankr.,  829  to  834  inclusive ;  Toof  v.  Martin, 
13  Wall.  40 ;  Buchanan  v.  Smith,  16  Wall.  277 ;  Waget  v. 
HaU,  16  Wall.  584 ;  Walhum  v.  BdbUt,  16  Wall.  577 ;  Forbes  v. 
Howe,  102  Mass.  427;  Alden  v.  Ma/rsh,  97  Mass.  160  ;  Buffum 
V.  Jones,  3  N.  E.  R.  718  ;  Mathew  v.  Riggs,  5  N.  E.  R.  863  ; 
Graham  v.  Stark  db  Savage,  3  B.  K.  Reg.  357 ;  Scammon  v. 
Cole,  3  Cliff.  472  ;  Kingman  v.  Terrill,  11  Allen  97;  Merchant^ 
Nat  Bank  v.  Cook,  95  U.  S.  342. 

The  knowledge  of  Shaw,  its  attorney,  was  the  knowledge  of 
the  defendant.  Bush  v.  Moore,  133  Mass.  198 ;  Sart/weU  v. 
North,  4  N.  E.  R.  51 ;  Math&w  v.  Riggs,  5  N.  E.  R.  863. 

The  opinion  of  the  court  was  delivered  by 

MUNSON  J.  This  suit  is  brought  by  the  assignees  of  the 
estate  of  Albert  Sowles,  an  insolvent  debtor,  to  recover  certain 
sums  paid,  and  the  value  of  certain  real  estate  conveyed,  by  said 
debtor  to  the  defendant,  within  four  months  of  the  filing  of  the 
petition  in  insolvency.  After  giving  the  history  of  the  indebted- 
ness, and  fully  reporting  the  circumstances  under  which  the  pay- 
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ments  and  conveyances  were  made,  the  referee  presents  further 
findings  as  made  by  him,  if  he  may  so  find  from  the  facts  before 
reported,  consistently  with  their  legal  effect. 

In  this  manner  the  referee  finds  as  to  the  payment  of  five 
hundred  dollars,  that  it  "was  not  made  in  the  usual  course  of 
business  or  in  the  usual  course  of  making  payments,  that  the  cir- 
cumstances under  which  it  wajs  made  put  the  defendant  on  in- 
quiry as  to  said  Sowles'  solvency,  that  it  was  made  by  said  Sowles 
while  insolvent  with  a  view  to  a  preference,  and  that  the  defend- 
ant received  it  having  reasonable  cause  to  believe  said  Sowles 
to  be  insolvent  or  in  contemplation  of  insolvency." 

The  argument  of  the  defendant  with  reference  to  this  pay- 
ment is  based  upon  a  construction  of  the  clause  above  quoted 
which  makes  all  the  findings  subsequent  to  the  first  one,  conclu- 
sions drawn  from  the  first.  Assuming  that  everything  rests  upon 
the  finding  that  the  payment  was  not  made  in  the  usual  course 
of  business,  the  defendant  contends  that  this  finding  is  not  justi- 
fied by  the  facts  reported  ;  and  insists  further  that  even  if  the 
finding  can  be  sustained,  it  cannot  support  the  subsequent  find- 
ings, or  aflEect  the  legal  nature  of  the  transaction  ;  for  the  reason, 
as  asserted  by  the  defendant,  that  the  provision  making  a  depar- 
ture from  the  usual  course  of  business  prima  yjzcia evidence  of 
fraud  applies  only  to  the  transactions  which  come  under  the  sec- 
tion in  which  the  provision  is  found. 

We  see  nothing  in  the  clause  quoted  from  the  referee's  re- 
port to  justify  the  construction  given  it  by  the  defendant.  It  is 
evident  that  the  findings  subsequent  to  the  first  are  not  deduc- 
tions from  the  prior  finding,  but  that  each  conclusion  is  an  inde- 
pendent finding  from  the  facts  previously  stated.  If  the  finding 
that  the  payment  was  not  in  the  usual  course  of  business  be  re- 
jected, there  will  remain  the  findings  that  the  payment  was  made 
by  the  debtor  while  insolvent  with  a  view  to  give  a  preference, 
and  that  the  defendant  received  it  having  reasonable  cause  to 
believe  the  debtor  insolvent  or  in  contemplation  of  insolvency. 
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These  are^onclusions  of  fact,  and  the  orily  question  for  the  court 
is  whejmer  the  circumstances  reported  by  the  referee  tend  to 
estaWish  them.  It  is  very  clear  that  they  do.  It  appears  then 
th^  the  debtor  was  insolvent  at  the  time  of  the  payment,  that  a 
Tjreference  was  intended  by  the  debtor,  and  that  the  creditor  had 
reasonable  cause  to  believe  the  debtor  insolvent  or  in  contempla- 
tion of  insolvency.  If  these  findings  are  sufficient  to  support  a 
recovery,  without  an  express  finding  that  the  creditor  had  reason- 
able cause  to  believe  that  the  payment  was  made  in  fraud  of  the 
laws  relating  to  insolvency,  it  is  unnecessary  to  consider  whether 
the  payment  was  out  of  the  usual  course  of  business,  or  whether 
the  provision  making  that  idi^ct  prima  facie  evidence  of  fraud  is 
applicable  to  such  a  payment. 

As  to  the  second  cash  payment  and  the  conveyance  in  mort- 
gage, the  referee  finds,  with  the  proviso  above  stated,  that  they 
"were  made  under  circumstances  which  put  the  defendant  on  in- 
quiry as  to  said  Sowles'  insolvency,  that  they  were  made  by  said 
Sowles  while  insolvent  and  with  a  view  to  give  a  preference,  and 
that  the  defendant  received  them  having  reasonable  cause  to  be- 
lieve said  Sowles  to  be  insolvent  or  in  contemplation  of  insolvency." 
The  defendant  claims  as  to  both  causes  quoted  from  the 
report  that  the  finding  that  the  defendant  was  put  upon  inquiry 
is  the  basis  of  the  subsequent  findings;  that  such  finding  is  not 
justified  by  the  facts  reported,  and  cannot  be  sustained;  that  in 
any  event  the  finding  cannot  affect  the  question  at  issue  in  the 
absence  of  a  further  finding  that  the  defendant  would  have  ascer- 
tained the  fact  of  insolvency  upon  inquiry.     The  view  of  the 

'  court  as  to  the  character  of  these  findings  is  indicated  above. 

'  The  findino:  that  the  defendant  had  reasonable  cause  to  believe 

the  debtor  insolvent  or  in  contemplation  of  insolvency  is  not 
dependent  upon  the  finding  that  defendant  was  put  upon  inquiry, 
but  is  a  conclusion  drawn  directly  from  the  facts  previously 
stated.  The  finding  that  the  defendant  had  reasonable  cause  to 
believe  the  debtor  insolvent  or  in  contemplation  of  insolvency 


\ 
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reaches  beyond  and  renders  inapplicable  the  questions  raised  by 
the  defendant  as  to  the  duty  of  inquiry. 

The  report  so  construed  presents  distinct  and  positive  find- 
ings, that  Sowles  was  insolvent  when  the  payments  and  con- 
veyance in  question  were  made,  that  such  payments  and 
conveyance  were  made  with  a  view  to  give  a  preference, 
and  that  the  defendant  when  receiving  them  had  reasonable  cause 
to  believe  that  Sowles  was  insolvent  or  in  contemplation  of  insol- 
vency. But  the  plaintiffs  are  not  entitled  to  recover  unless  the 
defendant  had  also  reasonable  cause  to  believe  that  the  payments 
and  conveyance  were  made  in  fraud  of  the  insolvent  law.  The 
referee  has  not  found  this  fact,  unless  it  is  covered  by  the  find- 
ings above  stated  in  their  application  to  the  case  presented.  It 
has  been  repeatedly  held  that  a  referee's  report  cannot  be  aided 
by  inferring  facts  from  the  facts  reported;  and  we  cannot 
sustain  a  judgment  for  the  plaintiffs  on  this  leport  unless  the 
fact  not  specifically  stated  is  included  in  the  findings  made. 

The  first  cash  payment  was  the  result  of  a  demand  for  full 
satisfaction^  and  was  taken  in  connection  with  an  understanding 
that  another  meeting  of  the  parties  should  be  had  at  once,  and 
that  the  balance  should  then  be  provided  for.  The  proposed 
meeting  occurred  after  a  short  delay,  and  the  balance  was  then 
covered  by  the  second  cash  payment  and  the  conveyance  in 
mortgage,  and  the  note  was  thereupon  given  up  as  paid.  These 
matters  were  all  parts  of  one  transaction,  in  which  the  purpose 
of  the  defendant  throughout  was  to  secure  full  satisfaction  of  its 
claim.  So  no  distinction  need  be  made  between  the  two  pay- 
ments, in  considering  whether  it  sufficiently  appears  from  the 
report  that  payment  was  received  with  reasonable  cause  to  believe 

that  it  was  made  in  fraud  of  the  law. 

The  referee  reports  that  Sowles  had  been  insolvent  for  some 
time,  owing  debts  amounting  to  more  than  twice  the  value  of 
his  assets.  The  questions  presented  for  the  determination  of  the 
court  are  not  submitted  in  connection  with  any  findings  as  to 
the  business  of  the  debtor,  or  the  usual  course  of  making  pay- 
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ments  as  dependlDg  upon  the  nsages  of  his  business.  There  is 
nothing  to  indicate  that  in  submitting  his  report  the  referee  had 
in  mind  any  other  condition  of  insolvency  than  the  one  above 
stated,  nor  that  his  findings  were  presented  in  any  other  view. 
We  consider,  therefore,  that  the  findings  in  question  are  to  be 
construed  as  having  reference  to  that  condition  of  insolvency 
which  is  established  by  the  report. 

Then  we  have  presented  for  consideration  the  question 
whether  in  the  case  of  one  who  has  received  full  payment  of  his 
demand,  a  finding  that  he  had  reasonable  cause  to  believe  the 
debtor  insolvent  in  the  ordinary  sense,  necessarily  involves  the 
fact  that  he  had  reasonable  cause  to  believe  that  the  payment 
was  made  in  fraud  of  the  insolvent  law.  It  is  evident  that  pay- 
ment in  full  from  one  who  has  not  the  means  to  pay  all  his  credi- 
tors in  full  must  necessarily,  in  the  event  of  insolvency 
proceedings,  prevent  that  equal  distribution  of  his  assets  which 
it  is  the  object  of  the  insolvent  law  to  secure.  Such  a  payment 
is,  therefore,  a  payment  in  fraud  of  the  law.  It  seems  clearly  to 
follow  that  when  the  payment  received  is  payment  in  full,  and 
the  one  receiving  it  has  reasonable  cause  to  believe  that  the  payor 
is  insolvent  in  the  sense  indicated,  he  has  reasonable  cause  to 
believe  that  such  payment  is  made  in  fraud  of  the  law.  The 
first  two  facts  necessarily  include  the  third. 

But  the  defendant  is  found,  in  the  words  of  the  statute,  to 
have  had  reasonable  cause  to  believe  the  debtor  "insolvent  or  in 
contemplation  of  insolvency."  In  view  of  this  alternative  find- 
ing, the  question  of  the  sufiiciency  of  the  facts  reported  must  be 
considered  as  if  there  were  no  other  finding  than  that  the  cred- 
itor had  reasonable  cause  to  believe  that  the  debtor  was  in  con- 
templation of  insolvency.  But  we  think  no  diflferent  conclusion 
can  be  I'eached  when  the  question  is  thus  considered.  As  before 
indicated,  the  findings  are  to  be  treated  as  referring  to  that 
condition  of  insolvency  which  the  report  discloses.  It  thus 
appears  that  the  defendant,  in  receiving  full  satisfaction  of  its 
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demand,  had  reasonable  cause  to  believe  that  the  debtor  was  then 
contemplating  a  condition  of  insolvency  in  which  payment  in 
full  to  one  would  necessarily  be  at  the  expense  of  others;  and 
such  a  payment  could  not  be  a  payment  in  fraud  of  the  law. 

So  the  report  is  held  to  embrace  all  the  findings  necessary  to 
enable  the  assignees  to  recover  payments  made  and  the  value  of 
property  conveyed  within  four  months  before  the  filing  of  the 
petition.  No  further  question  arises  regarding  the  two  pay- 
ments. 

After  petition,  but  before  the  adjudication  of  insolvency, 
the  defendant  sold  the  mortgage  for  its  face  value  to  one  Merritt 
So wles,  who  still  holds  it.  The  claim  of  the  plaintiffs  that  they  can 
recover  in  addition  to  the  cash  payments  the  full  value  of  the  prem- 
ises mortgaged,  cannot  be  sustained.  If  a  recovery  is  to  be  had 
upon  the  mortgage  transaction  as  for  the  value  of  property 
conveyed,  the  property  of  which  the  insolvent  divested  himself 
by  the  conveyance  in  mortgage  will  be  determined  by  the  amount 
which  would  be  required  to  free  tjie  title  from  the  incumbrance. 
If  the  mortgage  were  valid  as  against  insolvency  proceedings, 
the  title  would  be  in  the  assignees  subject  to  the  mortgage  lien, 
and  they  could  protect  their  interest  in  the  property  by  paying 
the  mortgage  indebtedness.  It  is  evident  that  the  insolvent's 
deed  did  not  take  from  the  estate  anything  of  greater  amount 
than  the  debt  secured.  So  the  assignees  cannot  be  permitted  to 
recover  more  than  the  amount  of  the  incumbrance,  if  they  may 
recover  on  account  of  the  mortgage  in  this  proceeding.  The  law 
is  designed  merely  to  undo  the  transaction. 

But  the  defendant  insists  that  if  the  mortgage  is  void  noth- 
ing passed  by  it ;  and  that  consequently  the  estate  is  without  in- 
jury except  from  the  cloud  upon  its  title,  and  can  have  no  other 
remedy  than  a  proceeding  to  set  aside  the  conveyance.  The  pro- 
vision that  certain  transactions  shall  be  void  was  made  for  the 
benefit  of  creditors,  and  must  be  construed  as  making  such  trans- 
actions voidable  at  the  election  of  the  assignee.     But  in  treating 


OCTOBER,  1890.  637 


Lewis  &  Leach  Assignees  v.  Burlington  Savings  Bank. 

a  preference  as  void,  an  assignee  raay  either  avoid  the  convey- 
ance and  retake  the  property,  or  suffer  the  conveyance  to  stand 
and  recover  the  value  of  the  property  conveyed.  The  assignees 
are  no  more  restricted  to  proceedings  to  set  aside  this  mortgage 
than  they  would  be  restricted  to  a  pursuit  of  the  specific  prop- 
erty in  the  case  of  an  unlawful  receipt  and  disposition  of  goods. 
The  defendant  having  realized  upon  the  mortgage  security,  we 
see  no  ground  upon  which  it  can  contest  the  plaintiffs'  right  to 
recover  the  value  of  the  mortgage  interest  as  ascertained  by  its 
sale.  We  think  the  money  received  by  the  defendant  on  ac- 
count of  the  mortgage  stands  the  same  as  if  received  directly 
from  the  insolvent,  and  may  be  recovered  by  the  assignees  in 
this  action. 

It  remains  to  determine  the  date  from  which  interest  should 
be  allowed.  As  between  Albert  Sowles  and  the  defendant,  the 
payments  were  properly  made  and  the  mortgage  valid.  They  were 
void  only  as  against  proceedings  in  insolvency,  and  upon  being 
so  treated  by  the  assignees.  Some  action  in  disaffirmance  of 
the  transaction  was  necessary  to  charge  the  defendant  with  the 
payment  of  interest.  As  no  date  of  an  earlier  demand  is  shown, 
the  bringing  of  the  suit  is  the  only  demand  from  which  compu- 
tation can  be  made.  Interest  is  therefore  allowed  from  the  dav 
of  service. 

Judgment  reversed^  and  judgment  for  plaintiffs  for  $2^368^ 
and  interest  thereon  from  March  12,  1887, 
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TOWN  OF  VERSHIRE  v.  TOWN  OF  HYDE  PARK. 

Pauper,    Suit  pending  at  passage  of  act  of  1886.     Transient 

pauper.    Insane  person. 

1.  Under  the  pauper  law  of  1886  the  liability  of  towns  for  the  support  of 

paupers  depends  upon  residence  and  the  question  of  settlement  is 
immaterial. 

2.  An  order  had  been  made  removing  the  pauper  from  the  plaintifT  town, 

and  from  this  order  an  appeal  had  been  taken  which  was  pending  at 
the  time  of  the  passage  of  the  act  of  1886.  The  pauper  had  not  been 
actually  removed  but  continued  to  reside  in  the  plaintiff  town,  and 
never  resided  in  the  defendant  town.  The  support  sued  for  was  sub- 
sequent to  July  6,  1888.  Heldf  that  the  affirmance  of  the  order  of 
removal  by  the  Ck)unty  Court  did  not  make  the  defendant  liable. 

8.  The  support  sued  for  was  furnished  the  unemancipated  insane  daughter 
of  R.,  who  was  the  pauper  removed  by  the  order  above  referred  to. 
Hddf  that  this  did  not  alter  the  case,  for,  (a)  being  unemancipated, 
she  was  a  member  of  her  father's  family  and  subject  to  the  order  of 
removal,  and  (b)  if  not  subject  to  that  order,  and  a  transient  pauper, 
still  she  had  never  resided  in  the  defendant  town,  and  hence  that 
town  was  not  liable. 

Action  to  recover  for  the  support  of  a  pauper.  Heard  at 
the  December  term,  1889,  Orange  county,  Tyler,  J.,  presiding, 
upon  an  agreed  statement  of  facts.  Judgment  for  the  defend- 
ant.    The  plaintiff  excepts. 

J.  K.  Darling^  for  the  plaintiff. 

Previous  to  the  act  of  1886,  the  adjudication  upon  the  order 
of  removal  would  have  conclusively  fixed  upon  the  defendant 
the  liability  to  support  this  pauper.  Langrove  v.  Pawlet,  20  Vt. 
309 ;  Chester  v.  Wheeloch,  28  Vt.  554 ;  Windham  v.  Chester, 
45  Vt.  459 ;  Dorset  v.  Manchester,  3  Vt.  370 ;  Barre  v.  Morris- 
town,  4  Vt.  574 ;  Rupert  v.  Sandgate,  10  Vt.  278 ;  Harttand  v. 
Williamsiown,  1  Aiken,  241 ;  Hale  v.  Turner,  29  Vt.  350 ; 
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Povltney  v.  Sandgate^  35  Vt.  146  ;    Cahot  v.    Washington^  41 
Vt.  168 ;  Stowe  v.  Brookfidd,  26  Vt.  524. 

•   That  act  in  terms  provides  that  it  shall  not  effect  pending 
suits.     No.  42,  Acts  1886,  s.l4. 

P.  K.  Oleedj  for  the  defendant. 

The  pauper  did  reside  in  the  plaintiff  town  and  did  not  re- 
side in  the  defendant  town.  Hence  the  former  is  and  the  latter 
is  not  liable  for  her  support.  New  Ha/oen  v.  MiddMmry^  63 
Vt.  399 ;  No.  42,  Acts  of  1886  ;  Worcester  v.  Ecbst  Montpelier^ 
61  Vt.  139 ;  Chittenden  v.  Barnard^  61  Vt.  145. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  It  appears  from  the  agreed  case,  that  the  pau- 
per for  whose  maintenance  the  plaintiff  town  claims  the  defend- 
ant town  is  chargeable,  is  the  unemancipated  daugliter  of  Darius 
H.  Rowell ;  and  that  on  the  12th  day  of  October,  1886,  it  was 
adjudged  by  a  court  of  inquiry  that  said  Rowell  had  come  to  the 
plaintiff  town  to  reside,  that  his  legal  settlement  was  in  the  de- 
fendant town,  and  he  was  ordered  to  remove  with  his  family  to 
the  defendant  town.  From  this  order,  the  defendant  appealed 
to  the  December  terra,  1886,  of  the  Orange  County  Court,  and 
it  was  there  adjudged  that  said  Rowell  was  duly  removed.  Said 
Rowell  continued  to  reside  in  the  plaintiff  town,  maintaining 
himself  and  family,  until  July  6,  1888,  when  he  took  the  pauper 
in  question  to  the  dwelling  house  of  the  overseer  of  the  poor  of 
the  plaintiff  town ;  and  the  plaintiff  has  ever  since  provided  for 
her.  It  does  not  appear  that  the  pauper,  or  her  father,  ever  re- 
sided in  the  defendant  town,  but  it  does  appear  that  the  defend- 
ant town  is  not  the  town  where  they  last  resided  for  three  years. 

Since  the  passage  of  No.  42  of  the  Acts  of  1886,  towns  have 
not  been  liable  for  the  maintenance  of  paupers  by  reason  of  a 
legal  settlement  therein.  Worcester  v.  £!ast  Montpdier^  61  Vt. 
139 ;  Chittenden  v.  Barnard^  61  Vt.  145.  By  this  act,  the 
right  of  one  town  to  maintain  an  action  against  another  town  for 
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expense  incurred  in  the  support  of  paupers,  is  made  to  depend 
upon  the  residence  and  not  upon  the  settlement  of  the  pauper. 
If  a  person  comes  to  want  in  the  town  where  he  resides^  sucli 
town  must  provide  for  him,  and,  in  such  case,  the  town  is  with- 
out remedy  as  against  any  other  town.  But  if  a  person  is  tem- 
porarily away  from  the  town  where  he  resides  and  comes  to 
want,  and  is  provided  for  by  the  town  w4iere  he  so  comes  to 
want,  he  is  a  "  transient  pauper,"  and  the  town  so  providing  for 
him,  by  giving  the  notice  required  by  the  statute,  may  recover 
the  expense  incurred  in  his  support,  of  the  town  where  he  last 
resided  for  three  years,  maintaining  himself  and  family.  In  this 
case,  it  appears  that  tlie  defendant  town  is  not  the  town  where 
the  pauper  so  resided,  and,  for  tliis  reason,  the  plaintifE  cannot 
recover  under  the  act  of  1886.  New  Haven  v.  Middlebury,  63 
Vt.  399 ;  Chittenden  v.  Stochbridge,  63  Vt.  308. 

The  appeal  from  the  order  of  removal  was  pending  at  tlie 
time  the  act  of  1886  was  passed.  Section  fourteen  of  the  act 
provides  that  pending  causes  shall  not  be  affected  thereby,  but 
the  same  may  proceed  to  trial  and  judgment  in  the  same  manner 
and  to  the  same  effect  as  if  the  act  had  not  been  passed.  The 
plaintiff's  counsel  contends,  that,  by  reason  of  this  provision  of 
the  act,  the  pauper  should  be  regarded  as  a  transient  pauper,  and 
that  the  plaintiff  is  entitled  to  recover  by  force  of  the  statute  re- 
lating to  transient  paupers.  Under  this  section,  the  pending 
cause  was  excepted  from  the  operation  of  the  act,  and  it  pro- 
ceeded to  trial  and  judgment  in  the  same  manner  and  to  the  same 
effect  as  if  the  act  had  not  been  passed.  But  this  does  not  au- 
thorize a  recovery  in  this  action.  There  was  no  statute  in  force 
at  the  time  the  act  was  passed  that  would  give  such  effect  to  tlie 
judgment.  ;By  the  statutes  in  force  at  the  time  the  act  was 
passed,  one  town  could  not  maintain  an  action  against  another 
town  for  the  recovery  of  money  paid  out  in  support  of  a  pauper, 
except  in  cases  where  the  pauper,  after  an  order  of  removal, 
could  not  be  removed  by  reason  of  sickness  or  confinement  in 
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jail,  cases  where  it  was  finally  adjudged  that  the  pauper  was  un- 
duly removed,  and  in  the  case  of  transient  paupers.  R.  L.  sec- 
tions 5s818,  2837,  2838,  2843  ;  Berlin  v.  Worcester,  50  Vt.  23 ; 
PitUford  V.  Chittenden,  44  Vt.  382  ;  Middlebury  v.  WaltJiam, 
6  Vt.  200. 

The  cause  pending  between  the  parties  at  the  time  the  act 
was  passed,  was  not  a  suit  to  recover  money  paid  out  in  the  sup- 
port of  the  pauper,  and  a  prosecution  of  it  to  final  judgment  did 
not  have  the  effect  to  render  the  defendant  liable  under  the  stat- 
ute relating  to  transient  paupers.  The  appeal  was  prosecuted  for 
the  purpose  of  determining  whether  Darius  H.  Rowell  and  his 
family  were  duly  removed  to  the  defendant  town,  and  it  was  ad- 
judged that  they  were.  The  pauper  in  question  being  uneman- 
cipated,  she  took  the  settlement  of  her  father,  and  the  judgment 
was,  in  effect,  an  adjudication  that  she  was  not  a  transient  pauper, 
that  she  had  come  to  the  plaintiff  town  to  reside,  and  that  her 
legal  settlement  was  in  the  defendant  town.  Rowell  v.  Vershire, 
62  Vt.  405;  Topaham  v.  Chelsea,  60  Vt.  219.  By  prosecuting 
the  cause,  the  plaintiff  recovered  its  costs.  If  it  had  been  ad- 
judged that  the  paupers  were  unduly  removed,  the  defendant 
would  have  had  judgment  for  its  costs  and  so  much  money  as  it 
had  necessarily  paid  out  for  the  support  of  the  paupers  ;  and  it 
would  have  been  the  duty  of  the  plaintiff  to  take  back  the  pau- 
pers and  pay  all  expense  incurred  in  their  support  subsequent  to 
such  adjudication.  R.  L.,  ss.  2841,  2842.  It  was  for  the  pur- 
pose of  preserving  the  rights  of  parties  in  pending  causes  in  these 
respects  that  section  fourteen  was  enacted.  The  cause  was  pros- 
ecuted after  the  passage  of  the  act  upon  the  assumption  that  the 
paupers  had  been  removed  to  the  defendant  town  as  is  author- 
ized by  sec.  2834  of  li.  L.,  and  had  they  been  so  removed,  the 
plaintiff  could  not  complain  that  the  cause  had  not  proceeded  to 
"  trial  and  judgment  in  the  same  manner  and  to  the  same  effect" 
as  if  the  act  had  not  been  passed,  and  the  judgment  would  have 
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the  effect  of  an  adjudication  that  the  pauper  in  question  was  duly 
removed.  If  the  judgment  does  not  have  this  effect,  it  is  because 
the  plaintiff  did  not  remove  the  pauper  when  it  might  have  done 
so,  and  not  because  of  the  passage  of  the  act  of  1886.  The  cause 
has  proceeded  to  final  judgment  in  the  same  manner  and  to  the 
same  effect  as  if  the  act  had  not  been  passed. 

The  plaintiff  also  claims  that  the  pauper  should  be  regarded 
as  a  transient  pauper,  because  she  is  an  idiot  and  can  exercise  no 
choice  or  intention  in  regard  to  the  place  of  her  residence.  The 
agreed  case  shows  that  she  has,  for  this  reason,  remained  une- 
mancipated.  She  being  unemancipated,  as  one  of  her  fathers 
family,  was  amenable  to  an  order  of  removal,  and,  being  amena- 
ble to  an  order  of  removal,  she  is  not  a  transient  person.  Rawell 
V.  Vershire^  supra;  Topaham  v.  CheUea^  supra. 

If  she  was  a  transient  pauper  and  not  amenable  to  an  order 
of  removal,  then  she  was  not  included  in  the  order  that  Darius 
H.  Rowell  and  his  family  remove,  and  the  cause  pending  be- 
tween the  parties  at  the  time  the  act  was  passed,  did  not  relate  to 
her ;  and  the  plaintiff  can  claim  nothing  under  section  fourteen 
of  the  act,  and  its  rights  must  be  determined  by  the  statute  as 
amended  by  the  act  of  1886,  and,  when  so  determined,  it  cannot 
recover,  for  the  reason  that  the  defendant  town  is  not  the  town 
where  she  last  resided  for  three  years,  maintaining  herself. 

Judgment  affirmed. 
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SILAS  L.  GRIFFITH  v.  JOHN  H.  HILLIARD. 

Equity.     Injunction  against  cutting  timber.     Question  of  title 

may  he  determined  in  law  court. 

1.  The  Court  of  Chancery  may,  in  its  discretion,  enjoin  the  cutting  of  tim- 

ber upon  premises  which  the  orator  alleges  belong  to  him,  before  his 
title  to  the  same  has  been  established  in  a  court  of  law. 

2.  If  it  appears  from  the  answer  that  the  title  is  in  controversy  the  court 

may  order  the  orator  to  try  that  question  in  a  court  of  law,  continu- 
ing the  temporary  injunction  meanwhile. 

Bill  for  an  injunction  to  restrain  the  cutting  of  timber. 
Heard  at  the  September  term,  1890,  Rutland  county,  upon  the 
demurrer  embodied  in  the  defendant's  answer.  Taft,  chancellor, 
dismissed  the  bill.     The  orator  appeals. 

J.  O.  Baker^  for  the  orator. 

If  the  orator  is  entitled  to  a  jury  trial  upon  the  question  of 
title  the  Court  of  Chancery  can  submit  that  issue.  2  Dan.  Ch., 
1080 ;  1  Sto.  Eq.  Jur.,  s.  72 ;  Oarsed  v.  Beall,  92  U.  S.  684 ; 
Fition  V.  Assurance  Co.^  23  Fed.  Rep.  3 ;  Adams  v.  Sovle^  33 
Vt.  538 ;  Langdon  v.  Templeton,  61  Vt.  122. 

Equity  will  restrain  a  series  of  trespasses  to  prevent  a  mul- 
tiplicity of  suits.  2  Sto.  Eq.  Jur.,  ss.  928,  929 ;  Smith  v.  Pet- 
tingill,  15  Vt.  82 ;  Gilchrist  v.  Van  Dyke,  63  Vt.  75. 

H.  A .  Rarma/n^  for  the  defendant. 

The  defendant  is  entitled  to  have  the  question  of  who  owns 
this  land  submitted  .to  a  jury.  White  v.  Booths  7  Vt.  131 ;  Smith 
V.  PettingiU^  15  Vt.  82;  Stevens  "v.  Beekmam.,  1  Johns.  Ch.  318; 
Jerome  v.  Ross,  7  Johns,  Ch.  315 ;  11  Am.  Dec.  484. 

The  opinion  of  the  court  was  delivered  by 
STAKT,  J.     The  defendant,  John  H.  HiUiard,  by  the  de- 
murrer contained  in  his  answer,  claims  that  a  Court  of  Equity 
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lias  no  jurisdiction  of  the  matters  alleged  in  the  bill.  The  bill 
alleges,  among  other  things,  that  the  orator  is  the  owner  of  the 
land  in  question ;  that  its  substantial  value  is  made  up  of  the 
wood  and  timber  growing  thereon  ;  that  some  of  the  defendants, 
under  a  license  from  the  defendant  Hilliard,  have  entered  upon  the 
land,  are  engaged  in  cutting  and  drawing  timber  therefrom,  and 
threaten  to  continue  to  do  so. 

For  the  purpose  of  determining  the  question  now  before  the 
court,  these  allegations  must  be  taken  as  true.  To  permit  this 
wood  and  timber  to  be  cut  in  the  manner  the  defendants  are  do- 
ing, and  threatening  to  do,  under  a  license  from  defendant  Hil- 
liard, is  to  permit  a  destruction  of  the  orator's  estate  as  it  has 
been  held  and  enjoyed.  The  power  of  a  Court  of  Equity  to  in- 
terpose by  injunction  to  prevent  irreparable  injury  and  the  des- 
truction of  estates  is  well  established,  and  this  power  has  been 
construed  to  embrace  trespasses  of  the  character  complained  of  in 
the  orator's  bill. 

Where  trespass  to  property  consists  of  a  single  act,  and  it  is 
temporary  in  its  nature  and  effect,  so  that  the  legal  remedy  of  an 
action  at  law  for  damages  is  adequate,  equity  will  nor  interfere  ; 
but  if,  as  in  this  case,  repeated  acts  are  done  or  threatened, 
although  each  of  such  acts,  taken  by  itself,  may  not  be  destruc- 
tive to  the  estate  or  inflict  irreparable  injury,  and  the  legal  remedy 
may,  therefore,  be  adequate  for  each  single  act  if  it  stood  alone, 
the  entire  wrong  may  be  prevented  or  stopped  by  injunction. 
Smith  V.  Rock  et  al.^  59  Vt.  232 ;  Langdon  v.  Templetonj  61 
Vt.  119  ;  Erhardt  v.  Boaro  et  ah,  113  TJ.  S.  Sup.  Ct.  537;  The 
West  Point  Iron  Co.,  v.  Reymert  et  aZ.,  45  N.  Y.  703 ;  Falls 
Village  Water  Power  Co,,  v.  Tibhetts,  31  Conn.  165 ;  Irwin  v. 
Dixon  et  al,,  9  Howard  28 ;  Livingston  v.  Zivingstan,  6  John. 
Ch.,  (Law.  Ed.,)  496  ;  High  on  Injunctions,  724-727 ;  Shipley  v. 
Pitter,  7  Md.  408  (61  Am.  Dec.  371) ;  Scudder  v.  Trenton  Bd- 
aware  Falls  Co.  et  al.,  (23  Am.  Dec.  756) ;  1  N.  J.  Eq.  694;  1 
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Pomeroy's  Eq.  Jur.,  sec.  245 ;  3  Pomeroy's  Eq.  Jur.,  sec.  1367 ; 
Murphy  V.  Lincoln  et  al.^  63  Vt.  278. 

In  the  case  of  Murphy  v.  Lincoln  et  al.y  supra^  the  bill 
charged  the  committing  of  several  trespasses  by  the  defendants  by 
drawing  wood  and  logs  across  the  orator's  land.  The  defendants 
claimed  a  right  of  way.  The  Court  found  the  issue  of  fact  in 
favor  of  the  orator  and  held  that  a  Court  of  Equity  had  jurisdic- 
tion to  enjoin  the  commission  of  a  series  of  trespasses,  although 
the  legal  remedy  be  adequate  for  each  single  act  if  it  stood  alone. 

It  is  said  by  Judge  Story  in  his  work  on  Equity  Jur.,  vol. 
2,  ss.  928  and  929 :  "If  the  trespass  be  fugitive  and  temporary, 
and  adequate  compensation  can  be  obtained  in  an  action  at  law, 
there  is  no  ground  to  justify  the  interposition  of  Courts  of 
Equity,  Formerly,  indeed.  Courts  of  Equity  were  extremely 
reluctant  to  interpose  at  all,  even  in  regard  to  cases  of  repeated 
trespasses.  But  now  there  is  not  the  slightest  hesitation  if  the 
acts  done  or  threatened  to  be  done  to  the  property  would  be 
ruinous  or  irreparable,  or  would  impair  the  just  enjoyment  of 
the  property  in  the  future.  In  short,  it  is  now  granted  in  all 
cases  of  timber,  coals,  ores,  and  quarries,  where  the  party  is  a 
mere  trespasser,  or  where  he  exceeds  the  limited  right  with 
which  he  is  clothed,  upon  the  ground  that  the  acts  are,  or  may 
be,  an  irreparable  damage  to  the  particular  species  of  property." 

In  the  West  Point  Iron  Co.  v.  Reymert  et  al.y  supra,  it  is 
said  that  mines,  quarries,  and  timber  are  protected  by  injunction, 
upon  the  ground  that  injuries  to,  and  depredations  upon,  them 
are,  or  may  cause,  an  irreparable  damage,  and,  also,  with  a  view 
to  prevent  a  multiplicity  of  actions  for  damages,  which  might 
accrue  from  continuous  violations  of  the  rights  of  the  owners  ; 
and  that  it  is  not  necessary  that  the  right  should  be  first  estab- 
lished in  an  action  at  law. 

In  Erhardt  v.  Boaro  et  al.y  supray  Mr.  Justice  Field  says  : 
"  It  is  now  a  common  practice  in.  cases  where  irremediable  mis- 
chief is  being  done  or  threatened,  going  to  the  destruction  of  the 
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substance  of  the  estate,  such  as  the  extracting  of  ores  from  a 
mine,  or  the  cutting  down  of  timber  or  the  removal  of  coal,  to 
issue  an  injunction,  though  the  title  to  the  premises  be  in  litiga- 
tion. The  authority  of  the  Court  is  exercised  in  such  cases, 
through  its  preventive  writ,  to  preserve  the  property  from  de- 
struction pending  legal  proceedings  for  the  determination  of  the 
title.*' 

When  it  appears  that  the  title  is  in  dispute,  the  Court  may, 
in  its  discretion,  issue  a  temporary  injunction  and  continue  it 
in  force  for  such  time  as  may  be  necessary  to  enable  the  orator 
to  establish  his  title  in  a  court  of  law,  and  may  make  the  injunc- 
tion perpetual  when  the  orator  has  thus  established  his  title  ;  or 
the  Court  may  proceed  and  determine  which  party  has  the  better 
title ;  or  it  may  dismiss  the  bill  and  leave  the  orator  to  his  legal 
remedy.  Bacon  v.  Jones,  4  Mylne  &  Craig  433 ;  The  Duke 
of  Beaufort  v.  Morris,  6  Hare  340 ;  CampheU  v.  ScoUj  11 
Simons  31 ;  Kerr  on  Injunctions,  209 ;  Ingraham  v.  Dunndl 
et  al.,  5  Met.  118 ;  Boon^  v.  Sovle,  45  Vt.  303 ;  Wing,  Admr.j 
V.  HaU  et  al.,  44  Vt.  118;  Zyon  v.  McLaughlin,  32  Vt.  423 ; 
Hastings,  Admr.,  v.  Perry  et  al.,  20  Vt.  278 ;  Barnes  v.  Dow^ 
69  Vt.  530 ;  Barry  v.  Harris,  49  Vt.  392. 

In  Bacon  v.  Jones,  supra,  Lord  Cottingham  says :  "  The 
jurisdiction  of  this  Court  is  founded  upon  legal  rights ;  the 
plaintiff  coming  into  court  on  the  assumption  that  he  has  the  legal 
right,  and  the  Court  granting  its  assistance  on  that  ground.  When 
a  party  applies  for  the  aid  of  the  Court,  the  application  for  an  in- 
junction is  made  either  during  the  progress  of  the  suit  or  at  the 
hearing  ;  and,  in  both  cases,  I  apprehend  great  latitude  and  dis- 
cretion are  allowed  to  the  Court  in  dealing  with  the  application. 
When  the  application  is  for  an  interlocutory  injunction,  several 
courses  are  open ;  the  Court  may  at  once  grant  the  injunction 
simpliciter,Yr\i\io\it  more;  a  course  which,  though  perfectly  compe- 
tent to  the  Court,  is  not  very  likely  to  be  taken  where  the  defend- 
ant raises  a  question  as  to  the  validity  of  the  plaintifPs  title  ;  or 
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it  may  follow  the  more  usual,  and  as  I  apprehend,  more  whole- 
some practice,  in  such  a  case,  of  either  granting  an  injunction, 
and  at  the  same  time  directing  the  plaintiff  to  proceed  to 
establish  his  title  at  law,  and  suspending  the  grant  of  the 
injunction  until  the  result  of  the  legal  investigation  has  been 
ascertained,  the  defendant,  in  the  meantime,  keeping  an  account. 
Which  of  these  several  courses  ought  to  be  taken,  must  depend 
entirely  upon  the  discretion  of  the  Court,  according  to  the  caBe. 
When  the  cause  comes  to  a  hearing,  the  Court  has  also  a  large 
latitude  left  to  it;  and  I  am  far  from  saying  that  a  case  may  not 
arise  in  which,  even  at  that  stage,  the  Court  will  be  of  opinion 
that  the  injunction  may  properly  be  granted  without  having 
recourse  to  a  trial  at  law.  The  conduct  and  dealings  of  the 
parties,  the  frame  of  the  pleadings,  the  nature  of  the  patent  right 
and  of  the  evidence  by  which  it  is  established,  these  and  other 
circumstances  may  combine  to  produce  such  a  result,  although 
this  is  certainly  not  very  likely  to  happen,  and  I  am  not  aware 
of  any  case  in  which  it  has  happened.  Nevertheless,  it  is  a 
course  unquestionably  competent  to  the  Court,  provided  a  case 
be  presented  which  satisfies  the  mind  of  the  judge  that  such  a 
course,  if  adopted,  will  do  justice  between  the  parties.  Again, 
the  Court  may  at  the  hearing,  do  that  which  is  the  more  ordinary 
course,  it  may  retain  the  bill,  giving  the  plaintifi  the  opportunity 
of  first  establishing  his  right  at  law.  There  still  remains  a  third 
course,  the  propriety  of  which  must  also  depend  upon  the  circum- 
stances of  the  case,  that  of  dismissing  the  bill  at  once."  Although 
Bacon  v.  Joties  was  a  case  relative  to  a  patent  right,  the  remarks 
of  the  Lord  Chancellor  are  applicable  to  any  case  in  which  the 
orator's  title  is  in  dispute. 

The  case  of  the  Duke  of  Beaufort  v.  Morris^  mpra^  was  a 
bill  for  an  injunction  to  protect  the  orator's  coal  mines  from  in- 
jury from  the  water  flowing  into  them  from  the  defendant's 
colliery;  and  it  was  ordered  that  the  bill  be  retained  for  twelve 
months,  with  liberty  to  the  orator  to  bring  such  actions  as  he 
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might  be  advised  were  necessary,  and  that  the  injunction  issued 
in  the  cause  be  continued  for  such  time. 

We  think  the  granting  of  the  temporary  injunction  in  this 
case  was  a  proper  exercise  of  the  discretionary  power  which  the 
court  possesses.  The  orator,  by  his  bill  makes  out  a  strong  case 
for  equitable  consideration.  The  sole  value  of  the  premises  in 
question  is  in  the  wood  and  timber  growing  thereon.  The 
orator  has  heretofore  held  and  occupied  them  for  the  purpose  of 
manufacturing  lumber  and  charcoal  from  such  timber  and  wood. 
He  has  expended  large  sums  of  money  in  the  erection  of  mills 
and  coal  kilns,  in  building  roads,  and  in  procuring  teams  and 
workmen  for  the  prosecution  of  said  business,  and  has  made 
contracts  for  the  sale  of  said  manufactured  products.  The 
defendants  are  engaged  in  cutting  and  removing  that  which  con- 
stitutes the  chief  value  of  the  estate,  and  threaten  to  continue  to 
do  so.  These  acts,  if  continued,  will  work  a  destruction  of  the 
estate  and  render  it  of  no  value  for  the  purpose  for  which  it  has 
been  held  and  enjoyed.  The  case  is  one  peculiarly  within  the 
province  of  a  court  of  equity,  through  its  preventive  writ  to 
interpose  and  stop  the  mischief  complained  of  and  preserve  the 
property  from  destruction. 

The  defendant,  John  H.  Hilliard,  having,  before  any  evi- 
dence has  been  taken  or  hearing  had,  put  in  issue  the  orator's 
title,  insisted  that  this  issue  be  tried  in  a  court  of  law,  the  case  is 
one  in  ^hich  the  court  may  properly,  in  its  discretion,  require 
the  orator  to  establish  his  title  in  such  court  before  proceed- 
ing further  with  the  cause ;  and  such  will  be  the  order  of  this 
court. 

The  pro  forma  decree  of  the  Court  of  Chancery  is  reversed^ 
the  demurrer  contained  in  the  answer  of  tlie  defendant,  John  H. 
Hilliard,  is  over-ruled,  the  orator's  bill  is  adjudged  sufficient,  and 
defendant  Hilliard's  answer  is  ordered  brought  forward,  from 
which  is  appears  that  the  orator's  title  to  the  premises  is  in  con- 
troversy; therefore,  the  cause  is  remanded  to  the  Court  of  Chan- 
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eery,  with  direction  to  that  court  to  retain  the  cause  and  continue 
in  force  the  injunction  for  such  time  as,  in  the  opinion  of  said 
court,  may  be  necessary  to  enable  the  orator  to  bring  and  pros- 
ecute to  final  judgment  such  action  or  actions  as  may  be  neces- 
sary to  establish  his  title  in  a  court  of  law.  And  in  default  of 
the  orator  so  establishing  his  title,  within  the  time  aforesaid,  the 
orator's  bill  to  be  dismissed,  as  against  the  defendant,  John  H. 
Hilliard,  with  costs.  But  if  the  orator  shall,  within  the  time 
aforesaid,  by  a  final  judgment  in  his  faver  in  a  court  of  law, 
establish  his  title  to  the  premises,  as  against  the  defendant, 
John  H.  Hilliard,  then  the  Court  will  enter  a  decree  making  per- 
petual the  temporary  injunction,  and  make  such  order  in  relation 
to  costs  as  to  the  Court  shall  seem  meet. 

Taft,  J.,  did  not  sit,  for  reasons  stated  in  Stetson  et  al,  v. 
Stevens  et  (d.^poat. 


A.  M.  STETSON  ET  AL.  v.   CLAKK  STEVENS  ET  AL. 

Injv/nction  to  restrain  the  cutting  of  timber,      Oriffith  v. 

HiUiardy  supra^  foUowed. 

Bill  to  restrain  the  cutting  of  timber.  Heard  upon  bill  and 
answer  at  the  March  term,  1891,  Essex  county,  Ross,  chancellor, 
dismissed  the  bill  pro  forma^  and  the  orators  appealed. 

The  facts  in  this  case  were  the  same  in  principle  as  those  in 
Oriffith  V.  Hilliard^  supra, 

D,  S.  Starrs  and  Oeo.  N,  Dale^  for  the  orators. 

Equity  will  grant  this  injunction  to  prevent  irreparable 
injury.  Erhanrdt  v.  Boaro^  113  U.  S.  538 ;  U,  S,  v.  Pan^rott  et 
al,  1  McAllister  (U.  S.  C )  317;  Dows  v.  Ciini  of  Chicago,  11 
Wall.  112 ;   Union  Pacific  Railroad  Co.  v.   Cheyenne^  113  U. 
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S.  526  ;  Shdtan  v.  Piatt,  139  U.  S.  594 ;  West  Point  Iron  Co. 
V.  Reymert^^b^.  T.  703;  Kiddet*  v.  Jones,  17  Ves.  110; 
Thomas  v.  Oakley,  18  Ves.  184  ;  Norway  v.  Howe,  19  Ves.  147; 
Keystone  Iron  Co.  v.  Martin,  132  U.  S.  92 ;  Hicks  v.  Michael, 
15  Cal.  116 ;  Smith  v.  Fleeh,  69  Pa.  bt.  474 ;  i<W<^  v.  Ha/r- 
m^on,  44  Md.  267;  Shipley  v.  Hitter,  7  Md.  408;  Irwin  v.  2)(7Wr 
^^ow.,  3  Ired.  316,  317  ;  MUls  v.  Company,  65  Miss.  391 ;  /Swi- 
Mt;an  v.  Hobb,  5  S.  Rep.  746 ;  High  Inj.  s.  724 ;  Shreve  v. 
Black,  3  Green  Ch.  (N.  J.)  177;  Olark's  Appeal,  62  Pa.  St. 
447 ;  Sto.  Eq.  Jur.,  s.  928 :  Smith  et  al.  v.  City  of  Roches- 
ter, 92  N.  Y.  485 ;  White  v.  Flannigan,  54  Am.  Dec.  668 ; 
Chesapeake  Canal  Co.  v.  Young,  3  Md.  389;  Shipley  v. 
jBtV^,  7  Md.  413 ;  CHXbert  v.  Arnold,  30  Md.  37 ;  Po«7^  v. 
Bawlings,  38  Md.  241. 

Repeated  trespasses  may  be  enjoined  although  a  single  one 
of  the  series  would  not  be.  Lyon  v.  Hunt,  11  Ala.  295,  46  Am. 
Dec.  216 ;  Scvdder  v.  Trenton  <&  Co.,  1  N.  Y.  69 ;  Poindexter 
V.  Henderson,  12  Ind.  550  ;  Burnley  v.  Cook,  13  Texas  586  ;  De 
La  Croix  v.  ViUiere,  12  La.  Ann.  39 ;  Martyr  v.  Lawrence,  2 
D.  J.  and  S.  261 ;  Kerr's  Inj.,  star  page 331 ;  Kerlton  v.  West,3 
N.  J.  Ch.  449 ;  Irwin  v.  Donelson,  8  Ired.  316,  317 ;  WestPoirU 
I)  on  Co.  V.  Reymert,  45  N.  Y.  705. 

Osian  Bay  and  Ids  dk  Quimby,  for  the  defendant. 

The  commission  of  a  trespass  will  not  be  enjoined  unless  the 
trespasser  is  insolvent  or  the  injury  irreparable.  Hill.  Inj.  ch. 
10.  Trespass,  pp.  318,  322 ;  Kerr  Inj.  pp.  293, 296. 

The  opinion  of  the  court  was  delivered  by 

START,  J.  This  cause  was  heard  on  the  defendants  de- 
murrer to  the  orators'  bill.  The  defendants,  by  their  demurrer, 
claim  that  the  orators'  bill  does  not  disclose  any  equity ;  that  the 
orators  have  an  adequate  remedy  at  law  touching  all  the  material 
facts  alleged  therein  ;  and  that  a  Court  of  Equity  has  no  jurisdic- 
tion of  the  matters  therein  set  forth.     The  decision  of  this  court 
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in  Oriffith  v.  Hilliard  et  al.,  heard  at  this  term  of  court  and  re- 
ported in  this  volume,  is  decisive  of  all  the  questions  raised  by 
the  demurrer. 

The  pro  forma  decree  of  this  Cov/rt  ofChomcery  is  reversed, 
the  demurrer  contained  in  the  answer  is  overruled,  the  orators' 
bill  is  adjudged  suflScient,  and  the  answer  is  ordered  brought  for- 
ward, from  which  it  appears  that  the  orators'  title  to  the  premises 
is  in  controversy ;  therefore,  the  cause  is  remanded  to  the  Court 
of  Chancery,  with  direction  to  that  court  to  retain  the  cause  and 
continue  in  force  the  injunction  Ifor  such  time  as,  in  the  opinion 
of  said  court,  may  be  necessary  to  enable  the  orators  to  prosecute, 
or  bring  and  prosecute  to  final  judgment  such  action  or  actions 
as  may  be  necessary  to  establish  their  title  in  a  court  of  law.  And 
in  default  of  the  orators  so  establishing  their  title,  within  the 
time  aforesaid,  the  orators'  bill  to  be  dismissed  with  costs.  But 
if  the  orators  shall,  within  the  time  aforesaid,  by  a  final  judg- 
ment in  their  favor  in  a  court  of  law,  establish  their  title  to  said 
premises,  as  against  the  defendants,  then  said  Court  will  enter  a 
decree  making  perpetual  the  temporary  injunction  issued  in  said 
cause,  and  make  such  order  in  relation  to  costs  as  to  said  court 
shall  seem  meet. 

Taf t,  J.,  having  passed  upon  the  question  below  in  granting 
the  injunction,  did  not  sit. 
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JAMES  LEGG,  JR.,  ADMR.  v  HENRY  S.  BRITTON. 

Death  by  wrongfiCl  act    M.  L.  8.  2138  gives  but  one  right  of 

action, 

1.  In  construing  a  statute  the  court  should  consider,  first,  the  language  of 

the  act  taken  as  a  whole  ;  second,  the  application  of  that  language  to 
existing  circumstances  and  necessities. 

2.  R.  L.  s.  2188,  providing  for  the  recovery  of  damages  for  the  benefit  of 

the  widow  and  next  of  kin,  where  death  results  from  the  neglect  or 
default  of  a  person,  does  not  create  a  new  and  additional  cause  of 
action  in  favor  of  such  beneficiaries,  but  provides  for  the  recovery  of 
a  new  class  of  damages  in  case  a  right  of  action  would  have  existed 
in  the  deceased  person  if  living. 

3.  Hence,  if  this  right  of  action  be  extinguished  in  the  lifetime  of  the  in- 

jured person,  as  by  a  settlement  or  recovery,  no  further  recovery  can 
be  had  after  his  death. 

4.  And  where  the  injured  person  began  a  suit  in  his  lifetime  which  his  ad- 

ministrator prosecuted  to  judgment  after  his  death,  such  judgment 
will  bar  a  second  suit  for  the  benefit  of  the  widow,  although  the 
damages  awarded  in  the  first  suit  were  solely  for  the  injuries  to  the 
deceased  person  in  his  lifetime. 

Action  for  the  benefit  of  the  widow  and  next  of  kin  for  the 
wrongful  act  of  the  defendant  resulting  in  tlie  death  of  the 
plaintifiE's  intestate.  Heard  at  the  December  term,  1890,  Wind- 
sor county,  upon  demurrer  to  the  plaintiff's  replication  to  the 
defendant's  plea  in  bar.  The  demurrer  was  pro  forma  over- 
ruled, and  the  defendant  excepted. 

The  defendant  pleaded  in  bar  that  the  intestate  in  his  life- 
time began  suit  against  the  defendant  for  the  same  neglect  which 
was  now  alleged  by  the  plaintiff  to  have  occasioned  his  death, 
and  deceased  while  said  suit  was  pending ;  that  thereupon  his  ad- 
ministrator entered  and  prosecuted  the  same  to  a  judgment  which 
the  defendant  paid.     The  plaintiff  replied  that  the  damages  re- 
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covered  and  paid  in  that  Buit  were  for  the  injuries  done  the  in- 
testate in  his  lifetime,  and  did  not  include  the  damages  occa- 
sioned his  widow  and  next  of  kin  by  his  death. 

W.  E.  Johnson  and  OUbert  A,  Davis,  for  defendant. 

This  precise  question  was  determined  in  HaUiday  v.  Dover, 
decided  at  the  General  Term,  1881,  but  not  reported. 

But  one  recovery  against  a  party  for  the  same  act  or  neg- 
lect can  be  had.  Ba/rdweU  v.  Jamaica,  15  Vt.  438;  Whitney  v. 
Clarmden,  18  Vt.  262;  Fvlsome  v.  Concord,  46  Vt.  135;  1  Sedg. 
Dam.  (7th  Ed.)  207,  [109.] 

At  common  law  if  the  party  injured  died  before  judgment 
no  recovery  could  be  had.  Ins,  Co.  v.  Brame,  95  U.  S.  754; 
The  Harrisburg,  119  F.  S.  199. 

The  intention  of  E.  L.  ss.  2138,  2139  was  to  remedy  this 
injustice,  not  to  create  an  additional  right  of  action;  and  this  is 
the  construction  which  the  English  courts  have  put  upon  Lord 
Campbell's  act,  of  which  our  statue  is  a  re-enactment.  Read  v. 
Oreat  Eastern  Ry,  Co,,  L.  R.  3  Q.  B.  555. 

To  the  same  effect  are  the  decisions  in  the  different  states, 
and  the  opinions  of  text-writers.  Diffle  v.  New  York  &  Erie 
Rd.  25  Barb.  183;  LiiOewood  v.  Mayor  of  New  TorTc,  89  N.  T. 
24,  29;  Schlichting  v.  Wintgen,  25  Hun.  626,  629;  Whitford  v. 
Pa/nama  Rd.  Co,,  23  N.  Y.  484 ;  Conners  AdrrCx,  v.  Paul,  12 
Bush.  Ky.  144;  McCarthy  v.  Rd,  Co,,  18  Kan.  46;  Goodsdl 
V.  H,  &  N  H,  Rd,,  Co,,  33  Conn.  54;  Fowlher  v.  Nashville, 
etc,  Rd,  Co,,  5  Baxter  663 ;  Cool.  Torts,  264;  1  Sher.  &  Red. 
Neg.,  8.  140;  A.dd.  Torts  621 ;  State  v.  Maine  Central  Rd,  Co,, 
60  Me.  490;  State  v.  Grand  Trunk  Ry,  Co,,  61  Me  114. 

Hunton  <&  Stickney,  for  the  plaintiff. 

When  Lord  Campbell's  was  adopted  in  Vermont  in  1849, 
actions  for  injuries  to  the  person  resulting  in  death  already  sur- 
vived by  the  act  of  1847.  The  intention  of  the  legislature 
could  not  have  been  therefore  to  remedy  this  defect.     The  inten- 
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tion  must  have  been  to  give  a  new  right  of  action  for  the  benefit 
of  the  widow  and  next  of  kin  whicli  did  not  exist  at  the  common 
law,  to  compensate  them  for  the  injury  which  they  sustained  by 
the  loss. 

Specific  damage  may  be  the  foundation  for  an  action  for 
damages  although  no  right  is  infringed.  Ferrer  v.  Beale^  I 
Lord  Raymond,  692,  Hall  v.  Hollander,  4  B.  &  C.  660;  Wddon 
V.  Timhrea,  5  T.  R.  367. 

More  than  one  right  of  action  may  accrue  from  the  same 
tort.     Smith  v.  Hixon,  2  Strange  [977]. 

This  court  has  already  held  that  under  the  statute  two  causes 
of  action  arise.     Needham  AdrrCx  v.  Q,  T.  Rd.  Co,y  38  Vt.  294. 

And  such  taken  as  a  wliole  is  the  conclusion  of  the  English 

courts.     Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  93;  Pym  v.  Great 

Northern  Ry,  Co ,  2  B.  &  S.  396 ;  Bradshaw  v.  Lancashire  & 

TorJcahire  Ry.  Co.,  10  L.  R.  C.  P.  192 ;  Leggott  v.  O.  N.  Ry., 

Co,,  pr.  Quain,  J.,  122  B.  Div.  606. 

To  the  same  effect  are  Hurlbert  v.  City  of  Topeka,  34  Fed. 
Rep.  510,  512 ;  Armstrong  v.  Beadle,  5  Sawyer,  484. 

The  manifest  import  of  the  statute  is  to  create  a  new  right 
of  action,  not  to  continue  an  old  one.  The  kind  and  extent  of 
the  damages,  the  parties  for  whose  benefit  and  the  manner  in 
which  they  shall  be  recovered,  are  all  new.  Railroad  Co.  v. 
Barron,  5  Wall.  90,  105 ;  Blake  v.  Midland  Ry.  Co.,  18  Q.  B. 
93  ;  Woodard  v.  Mich.  S.  cfe  N.  I.  Rd.,  10  Ohio  St.  121-123,  pr. 
Gholson,  J.;  Hyatt  v.  Ada^ns,  16  Mich.  180,  194 ;  V.  dh.  M. 
Rd.  Co.  V.  Phillips,  64  Miss.  693,  703 ;  Quin  v.  Moore,  15  N. 
Y.  435 ;  Penna.  Rd.  v.  McCloskey^s  Admr.,  23  Pena.  St.  526, 
529 ;  Safford  v.  Drew,  3  Duer,  627 ;  C.  &  R.  L  Rd.  Co.  v. 
Morris,  26  111.  400 ;  2  Thomp.  Neg.  1289,  s.  90  and  cases  there 
cited. 

There  was  no  recovery  in  the  former  suit  of  the  damages 
sued  for  here.  The  widow  and  children  have  never  received 
those  damages  whicli  the  statute  awards  them ;  therefore  they 
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may  still  maintain  this  action  for  them.  Whitney^ %  Admr,  v. 
Cla/rendon,  18  Vt.  252 ;  HodaoU  v.  StaUebrass,  39  E.  C.  L.  178, 
11  A.  &  E.  301,  304 ;  Bamet  v.  Lucas,  6  Ir.  0.  L.  247. 

The  cases  holding  that  a  settlement  is  a  bar  are  upon  the 
theory  that  full  recompense  was  thereby  made. 

The  opinion  of  the  court  was  delivered  by 

ROSS,  Ch.  J.  The  intestate  was  injured  by  the  unlawful 
act  or  neglect  of  the  defendant.  He  brought  a  suit  to  recover 
therefor,  and  pending  the  suit  died,  it  is  claimed  from  the  injury 
80  received.  His  administrator  entered,  and  prosecuted  that  suit 
to  final  judgment,  which  has  been  satisfied.  The  administrator 
subsequently  brought  this  action  under  R.  L.  2138,  to  recover 
for  the  widow  and  next  of  kin  the  pecuniary  injury  resulting  to 
them  from  the  death  of  the  intestate.  To  this  action  the  defend- 
ant has  plead  in  bar  the  judgment  in  the  suit  commenced  by  the 
intestate  in  his  lifetime,  and  its  satisfaction.  The  contention  is 
whether  the  plea  is  a  good  answer  to  this  suit.  Each  party 
claims  that  this  contention  is  settled  in  his  favor  by  former  de- 
cisions of  tliis  Court.  The  plaintiff  relies  upon  Needham  v. 
Chrand  Trunk  Railwa/y  Co,  38  Vt.  294.  In  that  case  the  ques- 
tion is  discussed  at  length,  and  the  views  of  the  Court  given 
thereon  in  favor  of  the  plaintiff's  contention.  That  decision 
made  in  1865  remained  unquestioned  until  1881.  It  is  referred 
to,  not  by  name,  but,  in  principle,  with  approval  by  Judge  Peck 
in  Harding  v.  Townshend,  43  Vt.  541,  and  by  Taft,  J.,  in 
Westcott  V.  C,  V.  a,  R,  Co.j  61  'Vt.  440.  But  in  neither  case 
was  the  question  in  controversy  under  consideration,  nor  was 
there  any  attempt  to  discuss  or  decide  it.  Nor  was  this  question 
involved  in  the  point  decided  in  Needham  v.  Chrand  Trunk 
Railway  Company,  The  point  decided  in  that  case  is,  that  the 
injury  to  the  deceased  having  occurred  in  New  Hampshire, 
under  whose  then  existing  laws  no  right  of  action  in  either  form 
survived,  the  plaintiff  could  not  maintain  an  action  therefor  in 
this  State.   This  Court  held,  as  is  everywhere  held,  that  the  laws 
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of  the  place  of  the  accident  occasioning  the  injury,  governed  the 
riglits  of  the  parties  in  reference  thereto.  To  this  decision  it 
was  not  necessary  to  consider,  wliether  under  the  laws  of  this 
State,  one  or  more  rights  of  action  survived  to  the  administratrix. 
We  fully  recognize,  however,  the  ability  of  the  Court  rendering 
that  decision,  and  the  ability  with  which  the  question,  whether 
the  Statutes  of  Vermont  for  such  an  injury  gave  one  or  two 
rights  of  action,  is  discussed.  The  defendant  relies  upon  the 
unreported  case  of  Holiday  et  aZ.,  Admrs.^  v.  Dover^  heard  and 
decided  at  the  general  term  of  this  Court  in  1 881.  The  precise 
question  raised  in  this  case  was  raised  in  that  case,  discussed  and 
considered.  Judge  Veazey,  to  whom  the  case  fell,  drew  up  an 
opinion  upon  this  question  which  met  the  approval  of  a  majority 
of  the  court,  in  effect  overruling  some  of  the  conclusions  main- 
tained in  Needham  v.  Orand  Trvmk  Railway  Co.  But,  as  one 
or  more  of  the  judges  did  not  concur  in  the  views  he  had  ex- 
pressed, the  case  was  not  published,  and,  as  Judge  Veazey  now 
recollects,  was  finally  disposed  of,  on  the  insuflSciency  of  the 
notice  to  the  town.  Hence,  so  far  as  concerns  the  views  pre- 
viously expressed  by  this  Court  on  this  question,  we  have  the 
published  views  in  the  Needham  case,  in  which  the  question  did 
not  properly  arise,  and  need  not  have  been  considered,  and  the 
unpublished  views  of  a  majority  of  this  Court  in  the  Haliday  case 
in  which  the  identical  question  did  arise  and  was  considered,  but 
which  eventually  was  made  to  turn  on  another  question  in  the 
case.  In  the  condition  of  the  decided  cases  in  this  State,  the 
question  is  fairly  open  for  consideration  and  decision.  It  has 
been  very  fully  and  ably  discussed  by  counsel  on  both  sides.  "We 
have  examined  and  carefully  considered  the  views  of  the  respec- 
tive attorneys,  the  many  cases  cited,  and  the  views  of  law  writers 
on  the  various  questions,  which  have  arisen  upoo  the  provisions 
of  the  Statute  9  and  10  Vict.  c.  93  sees.  1  and  2,  known  as  Lord 
Campbell's  Act,  and  statutes  of  the  several  States  of  like  legal 
import.     We  shall  not  attempt  to  review  them,  nor  to  point  out 
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wherein  the  statutes  or  decisions  differ,  but  rather  confine  our- 
selves more  especially  to  a  consideration  of  the  statutes  of  Ver- 
mont. Before  the  passage  of  No.  42  of  the  Acts  of  1847,  and 
No.  8  of  Acts  of  1849,  the  right  of  action  for  personal  injuries 
resulting  in  death  did  not  survive.  Needhara  v.  Oromd  Trv/nk 
Sail/way  Co.,  %v/pra.  This  was  the  common  law  doctrine  an- 
nounced by  Lord  EUenborough  in  Baker  v.  Bolton  et  ai.y  1 
Camp.  493,  and  generally  followed.  Note  to  Carey  v.  Berk- 
shire Railroad  Co,  48  Am.  Dec.  616,  632.  The  act  of  1847  is 
substantially  R.  L.  2134  and  2135.  This  act  caused  to  survive 
actions  for  the  recovery  of  damages  for  a  bodily  hurt  or  injury 
occasioned  by  the  act  or  default  of  the  defendant  although  one 
of  the  parties  should  die  pending  the  action.  It  also  provides 
that  such  an  action  might  be  prosecuted  by  or  against  an  execu- 
tor, or  administrator,  where  by  law  that  mode  of  prosecution  is 
authorized  or  before  commissioners,  when  appointed.  Such  dam- 
ages could  be  recovered  as  the  person  injured  could  have  re- 
covered if  he  had  survived,  including  expense  for  doctoring  and 
nursing,  loss  of  service,  and  compensation  for  pain  and  suffer- 
ing. The  damages  so  recovered  became  a  part  of  the  estate  of 
the  deceased,  and  were  disposed  of  under  the  law  as  such.  The 
Act  of  1849  in  legal  effect  is  embodied  in  R.  L.  2138  and  2139. 
The  determination  of  the  contention  in  this  case  depends  upon 
the  construction  given  to  K.  L.  2138,  which  reads:  "  When  the 
death  of  a  person  is  caused  by  the  wrongful  act,  neglect  or  de- 
fault of  a  person,  either  natural  or  artificial,  and  the  act,  neglect, 
or  default  is  such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  the  person  or  corporation  liable  to  such  action  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages 
notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  is  caused  under  such  circumstances  as  amount  in  law  to 
a  felony."     The  contention  is  whether  this  section  gives  a  right 
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of  action  to  the  representative  of  the  deceased  person  for  the 
benefit  of  his  widow  and  next  of  kin,  as  provided  in  the  follow- 
ing section,  when  the  deceased,  in  person,  or  through  his  repre- 
sentative, has  recovered  or  settled  for  the  injury  which  occasion- 
ed his  death.  In  giving  construction  to  this  section  of  the 
statute,  it  is  the  duty  of  the  court  to  ascertain  and  carry  into  ef- 
fect the  intention  of  the  legislature.  That  intention  is  to  be  as- 
certained, first  from  the  language  of  the  act  taken  as  a  whole ; 
and  secondly,  from  its  application  to  existing  circumstances 
and  necessities.  It  is  to  be  presumed  that  it  used  language 
appropriate  to  express  its  intention,  when  applied  to  existing 
circumstances  and  needs.  It  is  to  be  borne  in  mind  that  hist  and 
the  act  of  1847  are  acts  passed  with  reference  to  the  survivorship 
of  actions.  The  language  used  clearly  gives  the  same  right  of 
recovery  which  would  have  existed  in  the  intestate  if 
death  had  not  ensued.  If  therefore,  by  settlement  or  re- 
covery in  or  as  of  his  lifetime  no  right  of  action  existed  or  re- 
mained in  the  intestate,  none  survived  to  his  executor  or  admin- 
istrator. So  also,  if,  by  settlement  or  recovery  by  the  intestate 
in  or  as  of  his  lifetime  no  liability  rested  upon  the  wrongdoer  at 
his  decease,  none  survived  his  death  against  the  wrongdoer.  Al- 
though such  recovery  should  be  by  an  executor  or  administrator 
in  a  suit  commenced  by  the  intestate,  or  commenced  by  such  ex- 
ecutor or  administrator,  if  the  recovery  be  in  the  right  of  the  in- 
testate while  living,  such  recovery,  in  legal  effect,  would  ante- 
date the  death  of  the  intestate,  exhaust  his  right  of  action,  and 
nothing  would  remain  to  survive  for  a  subsequent  action.  It 
would  also  exhaust  the  liability  of  the  wrongdoer,  and  no  liabil- 
ity would  remain  to  be  enforced  in  a  subsequent  suit.  This  it 
seems  to  us,  is  the  natural  meaning  of  the  language  of  this  sec- 
tion of  the  act  of  1849.  It  is  the  construction  placed  by  the 
English  Court  upon  Lord  Campbell's  Act,  of  which  this  section 
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of  the  act 'of  1849  is  nearly  a  copy,  and  which  generally  has  been 
placed  upon  acts  of  like  legal  import  in  this  country.  Head  v. 
Great  Eastern  By.  Co.,  9  Best  &  S.  71*,  S.  C.  37,  L.  J.  Q.  B. 
278.  Note  to  Carey  v.  Berkshire  B.  B.  Co.,  48  Am.  Dec.  637. 
Article  %y  Hon.  Chas.  E.  Darling,  Am.  L.  Reg.  1889,  pp.  385, 
613,  677,  583. 

Bat  the  whole  act  of  1849  is  to  be  considered  as  contended 
by  the  plaintiff.  The  remainder  of  the  act  is  embraced  in  R.  L. 
2139.  Its  provisions  relate  to  the  manner  of  enforcing  the  right 
given  in  R.  L.  2138,  and  to  pointing  out  the  persons,  to  whose 
benefit  its  enforcement  shall  enure.  It  does  not  attempt  to  de- 
fine or  create  the  right.  As  there  defined  the  recovery  is  not  for 
the  intestate  nor  his  estate,  although  for  an  injury  to  him  while 
in  life.  The  recovery  is  for  the  benefit  of  his  widow  and  next 
of  kin.  The  damages  are  to  be  assessed,  not  with  reference  to 
the  loss  sustained  by  the  intestate,  but  with  reference  to  the 
pecuniary  injury  resulting  to  them  from  his  death.  It  is  con- 
tended that  the  statute  gives  a  new  right  of  action.  Strictly  it  is 
a  new  right  of  recovery  arising  from  an  injury  to  the  intestate, 
which  gave  or  would  have  given  him  a  right  of  action  and  of 
recovery,  if  death  had  not  ensued.  The  amount  to  be  recovered 
is  determined  by  the  injury  sustained  by  the  widow  and  next  of 
kin,  resulting  from  the  death  of  the  intestate  wrongfully  occa- 
sioned by  the  defendant.  The  right  of  recovery  and  measure  of 
damages  are  different  from  what  existed  in  the  intestate.  This 
right  of  recovery  did  not  exist  at  common  law.  It  is  wliolly 
given  by  the  act.  It  is  not  an  act  to  cause  to  survive  a  right  of 
recovery  which  otherwise  would  be  taken  away  by  the  death  of 
the  injured.  The  damages  are  based  mostly  upon  the  wrong 
f  ul  destruction  of  the  earning  capacity  of  the  intestate.  But  his 
earnings  in  life  do  not  legally  belong  to  his  wife  and  next  of 
kin.  Without  the  act  the  widow  and  next  of  kin  could  recover 
no  damages  for  the  destruction  of  the  earning  capacity  of  the 
intestate.     Their  right  of  recovery  is  given  and  determined  by 
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the  act.  If  we  have  interpreted  the  language  of  the  act  correct- 
ly, this  right  of  recovery  is  conferred  only  when  the  intestate 
would  have  had  remaining  a  right  of  action  if  he  had  survived. 
It  is  contended  by  the  defendant  that  to  construe  the  act 
as  claimed  by  the  plaintiff  would  result  in  giving  double  dam> 
ages  to  the  same  injured  parties  for  the  same  wrongful  act  or 
neglect.  If  recovery  is  had  in  the  right  of  the  intestate  under 
E.  L.  2134:  and  2135. one  element  of  damages  would  be  the  bodi- 
ly pain  and  suffering  caused  to  the  intestate  by  the  wrongful  act 
or  neglect  occasioning  his  death.  The  natural  effect  of  such 
pain  and  suffering  is  to  weaken,  and  if  of  adequate  intensity 
sufficiently  continued,  to  destroy  the  vital  forces.  The  dam 
ages  for  this  element  recovered  in  the  right  of  the  intestate, 
may  be  said  indirectly,  if  not  directly,  to  be  given  for  destroy- 
ing the  life  of  the  intestate  and  ending  his  earning  capacity. 
Such  damages  are  not  given  to  make  up  to  his  estate  what 
it  has  lost  by  the  wrongful  injury.  Unless  required  to  pay 
the  debts  of  the  estate  they  are  distributed  to  the  widow  and 
dext  of  kin.  But  the  bulk  of  the  damages  recovered  in  the 
right  of  the  intestate  are  different  from  those  recovered  for  the 
benefit  of  the  widow  and  next  .of  kin.  Whether  the  recovery 
be  in  the  right  of  the  intestate,  or  for  the  benefit  of  his  widow 
and  next  of  kin,  it  is  for  the  same  wrongful  act  or  neglect.  In 
conferring  this  new  right  of  recovery  for  the  same  wrongful  act, 
the  legislature  could  place  such  limitations  upon  it  as  it  judged 
expedient.  As  contended  by  the  plaintiff,  the  same  wrongful 
act  frequently  furnishes  two  independent  rights  of  recovery,  as 
in  the  case  of  an  injury  to  the  wife,  or  an  injury  to  a  servant. 
But  in  such  cases  the  services  of  the  wife  and  of  the  servant,  lost 
by  the  injury,  legally  belong  to  the  husband  and  to  the  master. 
Hence  whether  the  damages  recovered  if  two  actions  are  given, 
may,  to  some  trifling  extent,  be  double,  or  whether  the  same  in- 
jury sometimes  gives  two  independent  legal  rights  of  recovery 
throws  very  little  light  upon  the  intention  of  the  legislature  ia 
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passing  the  act  of  1849.  A  wrongful  injury  resulting  in  the 
death  of  the  person  injured  unless  the  death  is  instantaneous  may 
work  serious  loss  and  damage  to  him  while  living,  and  to  his 
estate  and,  at  the  same  time,  deprive  his  widow  and  next  of  kin 
of  what  he  would  have  earned  and  saved,  but  for  the  injury. 
Yet  what  any  person's  earnings  for  the  future  may  be,  let  his 
earning  capacity  when  injured  be  what  it  may,  is  lai'gely  hypo- 
thetical. The  length  of  life,  and  the  continuance  of  the  power  to 
earn,  or  to  save  if  earned,  are  quite  uncertain  factors  in  the 
problems  of  life.  Length  of  life,  and  capacity  to  earn  and  save 
for  the  support  and  use  of  others  are  pretty  uncertain  elements 
on  which  to  estimate  damages  to  such  others.  It  may  well  be 
doubted  if  the  legislature  intended  that  resort  should  be  had  to 
such  doubtful  elements,  for  ascertaining  damages  where  the  in- 
testate, while  in  life,  or  his  executor  or  administrator,  had 
received  satisfaction,  by  settlement,  or  by  recovering  in  his  right 
the  actual  damages  sustained  by  the  intestate  from  the  wrong- 
ful act  or  neglect. 

The  plaintiff  further  contends  that  the  act  of  1849,  upon  the 
construction  we  have  given  it,  was  wholly  unnecessary;  that  by 
act  of  1847  the  intestate  or  his  executor  or  administrator  could 
recover  all  the  actual  damages  sustained  by  the  intestate.  But 
no  recovery  could  be  had  under  the  act  of  1847  in  case  the  death 
was  instantaneous.  The  act  of  1847  provides  for  the  recovery  of 
damages  for  a  bodily  hurt  or  injury,  occasioned  by  "the  act  or 
default"  of  a  party  notwithstanding  one  of  the  parties  to  the 
action  dies.  Its  language  makes  no  reference  to  a  wrongful  act, 
such  as  amounts  to  a  felony.  While  under  it,  recovery  could  be 
had  for  a  wrongful  act,  amounting  to  a  crime,  if  it  caused  bodily 
hurt  or  injury,  there  might  have  been  doubt  in  the  minds  of 
legislators  whether  it  would  be  construed  to  include  such  act  or 
default.  Then  the  legislature  might  have  considered  that  there 
would  be  likely  to  be  cases  where  death  would  follow  so  speedily- 
that  no  recovery  could  be  had  in  the  life  of  the  intestate,  and  if 
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recovery  were  had  in  his  right  by  his  executor  or  administrator, 
the  damages  would  be  a  trifling  sum ;  or  his  estate  might  be  in 
such  condition  that  they  would  be  absorbed  in  paying  the  debts 
of  the  intestate.  Hence  it  might  have  thought  it  wise  in  such 
cases  to  allow  a  recovery  for  the  benefit  of  the  widow  and  next 
of  kin.  On  the  construction  we  have  placed  upon  the  act  of 
18t9,  a  recovery  for  the  widow  and  next  of  kin  would  not  be 
barred,  except  by  a  settlement  or  recovery  in  the  right  of  the 
intestate,  and  there  was  proper  oflSice  for  the  act  of  1849  to 
serve. 

It  is  also  contended  by  the  plaintiff  that  the  act  of  1849, 
which,  in  legal  import,  is  Lord  Campbell's  Act,  should  not 
receive  the  same  construction  which  has  been  given  to  the 
latter,  because  the  latter,  in  terms  provided  that  but  one  suit 
should  be  brought, while  the  Acts  of  1847  and  of  1849  pro- 
vided for  the  surviving  of  two  distinct  rights  of  recovery, 
for  the  same  wrongful  Act.  But  the  limitation  in  Lord  Camp- 
bell's Act  was  with  reference  to  suits  brought  under  it.  It  pro- 
vided that  but  one  suit  should  be  brought  for  all  the  beneficiaries, 
or  sharers  in  the  damage  recovered.  The  legal  representatives 
or  beneficiary  bringing  the  suit,  was  required  to  name  all  the 
persons  for  whose  benefit  it  was  brought.  The  fact  that  by  tlie 
act  of  1847,  the  action  survived  to  the  executor  or  administrator 
of  the  deceased  injured  person,  when  death  did  not  follow  in- 
stantly, does  not  disclose  any  necessity  for  giving  broader  scope 
to  the  language  of  the  act  of  1849,  than  has  been  given  to  lan- 
guage of  like  legal  import  in  Lord  Campbell's  Act,  and  other 
similar  acts  in  the  varioup  United  States.  In  Maine  and  some 
other  states  it  is  held  that  the  acts  of  those  states  framed  after 
Lord  Campbell's  Act,  give  a  right  of  action  only  when  instant 
death  follows  the  injury.  In  some  other  states  it  is  held  that  the 
legal  representative  of  the  estate  must  elect  either  to  sue  in  the 
right  of  the  intestate  or  in  the  right  of  the  wife  and  next  of  kin. 
The  construction  we  have  placed  on  the  act  of  1849  gives  the 
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administrator  or  executor  the  right  to  sue  and  recover  for  the 
wife  and  next  of  kin,  wherever  the  intestate  if  he  were  living 
could  have  maintained  an  action  for  such  act  causing  the  injury 
occasioning  the  death.  We  do  not  think  any  practical  diificulty 
will  be  experienced  in  administering  the  act  thus  construed.  We 
find  nothing  in  the  circumstances  or  necessities  attending  the 
passage  of  the  act  of  1849  which  requires  a  construction  different 
from  that  required  by  the  language  of  the  act. 

The  pro  forma  jvdgment  reversed^  demurrer  sustained^ 
replication  adjudged  insufficient^  plea  in  har  adjudged  sufficient 
and  cause  remanded, 

Taft,  J ,  dissenting. 


^ 
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ABUSE  OF  PROCESS. 

The  authority  issuing  a  lawf til  precept  is  not  liable  for  an  abuse  in  its 
execution,  and  this  is  true  of  an  order  to  commit  for  contempt  of  court. 
Rudd  V.  Rounds,  456. 

ACCEPTANCE. 

Held,  that  upon  the  facts  in  this  case  there  was  an  acceptance  of  the 
order.    Holmes  v.  Laratoay,  175. 

ACCOUNT. 

1.  A  partner  may,  under  R.  L.  ss.  1214,  1215,  sustain  the  action  of  ac- 
count against  a  surviving  partner  and  the  administrator  of  a  deceased 
partner.    Park  v.  McGowen  et  aZ.,  178. 

2.  The  declaration  in  such  a  suit  need  not  allege  that  the  administrator 
has  received  property  belonging  to  the  estate  or  to  the  firm.    lb, 

ACKNOWLEDGMENT.    See  Limitation  op  Actions  6,  7. 
ACTION.    See  Death  from  Wrongful  Act  1,  2,  3. 

AD  DAMNUM. 

The  plaintiff  in*  an  action  upon  a  quantum  Tneruit,  may  recover  a  sum 
larger  than  the  ad  damnum  in  his  declaration.  The  ad  damnum  is  merely 
the  plaintiff's  estimate  of  what  he  is  entitled  to,  and  is  not  conclusive  upon 
him.    Maughan  v.  Bums'  Estate^  816. 

See  Trial  6. 

ADJOURNMENT.    See  County  Court  1,2. 

ADMINISTRATOR,    fi'ce  Executors  and  Administrators  ;   Parties  1. 

ADVERSE  POSSESSION.  See  Railroad  Companies  3;  Schools  and 
School  Districts  8,  4. 

AGENCY. 

Held,  that  there  was  nothing  in  this  case  calling  for  an  instruction  that 
defendant  Eaton  might  be  liable  by  reason  of  having  held  Knox  out  to  the 
world  as  his  accredited  agent.    Good  v.  Knox  et  a2.,  97. 

AGENT.    See  Husband  and  Wife  12, 13. 

ALIMONY.    See  Marriage  and  Divorce. 

AMBIGUITY.    See  Deed  1. 
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AMENDMENT. 

1.  The  complaint  of  a  grand  juror  cannot  be  amended  in  matter  of  sub- 
stance in  the  Appellate  Court.    State  v.  Wkeder,  569. 

2.  A  complaint  alleging  that  the  respondent  * 'became  and  was  '*  intoxi- 
cated is  defective  in  matter  of  substance  and  cannot  be  amended  in  the 
Coimty  Court  so  as  to  read  **wa8  found"  intoxicated.    lb. 

See  Criminal  Law  1,2;  Trial  7. 
ANIMALS.    See  Railroad  Companies  5. 

APPEAL. 

The  County  Court  has  appellate  jurisdiction  of  matters  within  the  original 
jurisdiction  of  the  Probate  Court,  and  in  the  consideration  of  those  matters 
is  not  confined  to  the  questions  actually  considered  in  the  Probate  Court. 
Maughan  v.  Buma^  Estate,  316. 

See  Justice  op  Peace  8. 

ARGUMENTATIVENESS.    See  Pleading  2. 

ASSAULT  AND  BATTERY. 

1.  Mere  words,  however  abusive  or  insulting,  will  not  justify  an  assault 
and  battery.     Willey  v.  Carpenter,  212. 

2.  Nor  is  it  a  valid  defence  to  a  civil  action  for  an  assault  and  battery 
that  the  plaintiff  consented  thereto.    lb. 

ASSUMPSIT.    See  Landlord  and  Tenant  8. 

ATTACHMENT.  See  Conditional  Sale  2;  Husband  and  Wipe  10; 
Officer  2. 

BAILMENT. 

1.  The  owner  of  a  saw  mill  may  by  special  contract  define  the  conditions 
under  which  he  will  receive  and  keep  logs  deUvered  at  his  mill  for  the  pur- 
pose of  being  sawed.    Ames  <Sb  Co.  v.  Melendy,  554. 

2.  \t  he  absolutely  agrees  to  be  liable  for  the  safe  keeping  of  such  logs, 
the  owner,  in  case  of  loss,  need  not  show  negligence.    lb. 

BETTERMENTS. 

1.  The  buildings  upon  the  premises  having  become  uninhabitable,  the 
orator  should  be  allowed  the  value  of  those  which  it  erected  with  the  ap- 

l  proval  of  the  wife  and  for  her  occupation.    Brighton  v.  Doyle  et  al.,  616. 

2.  And  this  sum  may  be  allowed  the  orator  in  a  foreclosure  suit.  •  J&. 
See  Mortgage  7. 

BOOK  ACCOUNT.    See  Limitation  of  Actions  4, 7. 
BREACH  OF  PEACE.    See  Crimes  and  Offences  1,  2. 
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BURDEN  OF  PROOF. 

1.  The  action  being  for  the  amount  of  an  over-draft  paid  by  the  plaintiffs 
upon  the  draft  of  the  defendant  for  certain  butter,  which  the  plaintiffs 
alleged  had  not  been  delivered  to  them,  an  instruction  from  the  court  that 
the  plaintiffs'  right  of  action  depended  upon  whether  the  butter  was  deliv- 
ered by  the  defendant,  and  that  in  making  out  their  case  the  burden  was 
upon  the  plaintiffs,  sufficiently  informs  the  jury  that  the  plaintiffs  must 
assume  the  burden  of  proving  that  the  butter  was  not  delivered.  Noyes, 
French  <fc  Fickett  v.  Parker,  379. 

2.  If  the  defence  to  a  note  be  want  of  consideration,  the  plaintiff  cannot 
by  proof  of  the  execution  and  delivery  of  the  note  cast  upon  the  defendant 
the  burden  of  making  out  this  defence.  The  burden  of  proof  is  still  upon 
the  plaintiff  to  show  a  consideration,  although  the  note  itself  would  be  an 
important  piece  of  evidence  to  be  weighed  in  his  favor.  Stevenson  v.  Chin- 
ning* a  Estate,  601. 

CASES  OVERRULED  AND  CRITICISED. 

Strafford  v.  Sharon,  61  Vt.  126. 

CERTAINTY.    See  Pleadings  15, 16. 

CERTIFICATE  OF  DEPOSIT.    See  Demand  1;  Notes  and  Bills  8,  4. 

CHARGE  OF  COURT. 

1.  Held,  that  the  court  below  sufficiently  instructed  the  jury  that  the 
injury  to  the  plaintiff's  horse  must  have  been  caused  by  the  neglect  of  the 
defendant  to  properly  fence  its  road.    Smith  v.  Barre  Rd.  Co.,  21. 

2.  Held,  that  the  charge  fairly  gave  the  jury  to  understand  that  the 
guardian  of  an  insane  person  might  provide  for  the  support  of  his  ward  in 
the  ward's  own  home,  as  weU  as  elsewhere,  if  he  desired.  Maughan  v. 
Bums'  Estate,  816. 

3.  It  was  not  error  for  the  court  to  refuse  an  instruction  that  there  was 
no  evidence  of  fraud  upon  the  part  of  the  defendant,  inasmuch  as  the  ques- 
tion of  fraud  was  in  no  way  an  issue  in  the  case.  Noyes,  French  db  Fickett 
V.  Parker,  879. 

4.  Nor  to  refuse  the  instruction  that  '*  testimony  tending  to  show  that  a 
witness  had  made  statements  out  pf  court  that  contradict  his  testimony  in 
court,  is  to  be  weighed  with  caution."    /&. 

5.  The  court  is  not  bound  to  express  an  opinion  as  to  the  weight  of  evi- 
dence, nor  is  that  the  usual  or  better  practice,  although  it  may  be  done  in 
such  a  way  as  not  to  be  reversible  error.    Tb, 

6.  It  is  not  error  to  refuse  a  particular  instruction,  if  the  legal  principle 
embodied  in  it,  as  applicable  to  the  case  on  trial,  is  correctly  stated  In  some 
other  instruction.    Ballard  v.  Burton,  887. 
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7.     Whether  the  defendant  himself  received  any  consideration  is  imma- 
terial, and  the  submission  of  that  issue  to  the  jury  was  not  error.    Ih, 
SeeTRiAJa  1,  2,  3,  5. 

CHATTEL  MORTGAGE. 

1.  A,  being  surety  for  B  upon  a  promissory  note,  promised  to  pay  the 
note  according  to  its  tenor,  and  in  consideration  thereof  B  promised  to  pay 
A  the  amount  of  the  note  and  secure  the  performance  thereof  by  chattel 
mortgage.  Held,  that  the  oath  in  the  mortgage  properly  described  the 
debt  from  B  to  A  as  an  absolute  one.     Green  v.  Kelley,  309. 

2.  Under  R.  L.  1181,  which  provides  that  an  oflScer,  having  under  at- 
tachment property  encumbered  by  chattel  mortgage,  may  demand  of  the 
mortgagee  a  written  statement  under  oath  of  the  amount  due,  which  the 
mortgagee  shall  render  within  fifteen  days;  a  demand  for  such  a  statement 
forthwith  is  not  within  tlie  statute,  and  the  mortgage  lien  will  not  be  dis- 
charged by  failure  to  render  the  statement  within  fifteen  days  from  such  a 

.  demand.    lb. 

3.  The  attorney  for  the  attaching  creditor  may  waive  the  rendering  of 
such  an  account  or  extend  the  time  within  which  it  shall  be  rendered,  after 
a  proper  demand  made.    lb, 

4.  jETeZd,  that  the  evidence  in  this  case  tended  to  show  such  a  waiver  or 
extension.     Ih 

5.  A  sale  upon  chattel  mortgage  of  the  entire  property,  although  but  one 
year's  interest  upon  the  debt  was  then  due,  would  not  discharge  the  pro- 
ceeds from  the  mortgage  lien,  even  if  such  sale  were  unauthorized;  certain- 
ly not  if  the  mortgagor  were  present,  participated  in  and  consented  to  the 
sale,    lb, 

6.  The  plaintiff's  mortgage  covered  "  one  brown  mare  twelve  or  thirteen 
years  old."  When  the  mortgage  was  executed  the  mare  was  with  foal,  and 
the  defendant  subsequently  bought  the  colt  in  good  faith  after  it  had  ceased 
to  follow  the  mother  for  the  purpore  of  nurture.  Held,  that  the  plaintiff 
had  no  title  to  the  colt  as  against  the  defendant,  for  it  was  not  fairly  em- 
braced within  the  description,  and  the  plaintiff  had  never  taken  possession 
of  it.    Enright  v.  Dodge,  502. 

7.  Nor  would  it  alter  the  case  if  the  defendant  was  informed  at  the  time 
of  purchasing  the  colt,  that  the  mother  was  mortgaged  to  the  plaintiff,  but 
the  colt  was  not.    lb.  ■ 

COLLATERAL  ISSUE.    See  Evidence  29. 

COMMISSIONERS.    See  Railroad  Companies  1,2. 

COMMITTEE  OF  PARTITION.    See  Probate  Court  1,  2. 

COMPETENCY.    See  Witness  6,  8. 

COMMITTEE.    See  Schools  and  School  Districts  5,  6, 7. 

COMPLAINT.    See  Amendment  1,  2. 

CONDITION  PRECEDENT.    See  Conditional  Sale  1. 
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CONDITIONAL  SALE. 

1.  A  waterwheel  and  shafting  attached  ijo  a  lumber  mill  in  the  usual 
manner  retain  their  character  as  chattels  in  favor  of  a  conditinnal  vendor 
as  against  a  prior  mortgage.    Page  v.  Edwards,  124. 

8.  And  this  is  so  although  old  machinery  covered  by  the  mortgage  was 
taken  out  to  make  room  for  the  new,  and  although  the  waterwheel  could 
not  be  removed  without  destroying  the  penstock.    lb. 

3.  A  conditional  vendor  does  not  waive  his  lien  by  taking  a  mortgage  of 
the  same  and  other  property  as  "  further  security."    lb. 

5.  Nor  is  the  foreclosure  of  a  mortgage  which  secured  that  and  other  in- 
debtedness a  satisfaction  of  the  lien  where  it  appears  that  the  proceeds  of 
the  foreclosure  did  not  liquidate  the  entire  indebtedness.    lb. 

5.  The  statute  of  limitations  does  not  run  against  a  conditional  vendor 
until  there  is  an  adverse  possession  by  the  vendee.    lb. 

6.  Where  the  purchaser  of  a  farm  goes  into  possession  under  contract 
with  the  owner  that  certain  specified  payments  shall  be  made,  and  that 
until  so  made  all  the  products  of  the  farm  shall  be  the  property  of  the  own- 
er, who  may  at  any  time  take  possession  of  the  same  upon  breach  of  the 
conditions  of  the  contract,  the  making  of  the  payments  is  a  condition  pre- 
cedent to  the  acquiring  of  any  title  to  such  products  by  the  purchaser. 
McCole  V.  Varnum,  163. 

7.  If  upon  breach  of  the  conditions  the  owner  actually  ttikes  possession 
of  the  farm  and  products,  the  same  are  not  attachable  upon  the  debts  of 
the  purchaser,  although  he  is  still  temporarily  living  upon  the  farm.     lb. 

CONSENT  TO  ARRESt.    See  Exceptions  8. 

CONSIDERATION. 

1.  The  plaintiff  held  a  certificate  of  deposit  against  a  national  bank  of 
which  the  defendant  was  a  director,  and  applied  for  payment  upon  the 
same.  The  bank  then  had  fimds  sufficient  for  the  payment  of  the  certifi- 
cate and  was  engaged  in  its  regular  business,  but  was  in  fact  insolvent. 
The  officers  of  the  bank  requested  the  plaintiff  not  to  draw  out  his  money 
upon  the  certificate  but  to  leave  it  in  the  bank.  To  this  the  plaintiff  con- 
sented upon  condition  that  the  defendant  would  sign  the  certificate.  There- 
upon the  old  certificate  was  surrendered,  the  one  in  suit  issued,  signed  by 
the  defendant  upon  the  back,  and  the  plaintiff*  forebore  to  call  for  the 
money  until  the  bank  passed  into  the  hands  of  a  receiver.  Heldj  that  upon 
the  above  facts  there  was  a  good  consideration  for  the  defendant's  promise. 
Ballard  v.  Burton,  887. 

3.  It  is  immaterial  that  no  definite  time  of  forbearance  was  fixed,  pro- 
vided the  plaintiff  did  in  fact  forbear  a  reasonable  time.    lb. 

3.  Nor  is  the  plaintiff's  right  of  recovery  affected  by  the  fact  that  under 
the  laws  of  the  United  States  applicable  to  banks  a  payment  to  him  at  the 
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time  he  called  for  his  money  would  have  been  void  as  a  preference,  and 
might  have  been  recovered  by  the  assignee.    lb. 

4.  The  waiver  of  a  legal  right  upon  request  is  a  good  consideration 
though  the  promissee  loses  nothing.    lb. 

CONSTRUCTION  OF  WILL.    See  Equity  8,  4,  6,  7,  8. 

CONSTRUCTION  OF  REPORT.    See  Insolvency  1,  4. 

CONSTRUCTION  OF  AGREEMENT.    See  Contractt  1,  2. 

CONSTRUCTION. 

1.  Where  words  of  particular  designation  are  followed  by  those  of  gen- 
eral import,  the  latter  include  only  things  similar  in  character  to  those 
specially  named.     Cro88  v.  Frost,  179. 

2.  Where  a  deed  provided  that  the  grantor  should  not  put  upon  the 
premises  '*any  buildings,  timbers,  trees,  or  other  nuisances,"  the  words 
'*  other  nuisances  "  will  not  include  excavations,  imless  it  appears  from  the 
whole  instrument  that  such  was  the  intention.    lb. 

8.  Held,  that  no  such  intention  could  be  inferred  from  the  deed  and  cir- 
cumstances in  this  case.    lb. 

CONSTRUCTION  OF  STATUTES. 

1.  In  construing  a  statute  the  trend  of  previous  legislation  upon  the  same 
subject-matter  may  be  considered  to  ascertain  the  intent  of  the  legislature. 
Baker,  Apt.  v.  Jacobs,  197. 

2.  In  construing  a  statute  the  court  should  consider,  first,  the  language 
of  the  act  taken  as  a  whole;  second,  the  application  of  that  language  to  ex- 
isting circumstances  and  necessities.    Legg,  Jr.,  Admr.  v.  Britton,  652. 

8.  In  the  construction  of  statutes  the  intention  of  the  law-giver,  when 
accurately  ascertained,  will  prevail  over  the  literal  sense  of  terms.  Adams 
V.  Sleeper,  544. 

CONTEMPT  OF  COURT. 

The  judge  of  the  Bennington  Municipal  Court  may  imprison  for  con- 
tempt a  witness  who  refuses  to  answer  a  question  properly  put  to  him  in  a 
proceeding  of  which  that^court  has  jurisdiction.    Rvdd  v.  Darling,  456. 

CONTRACT  TO  SELL.    See  Conditional  Sale  6. 

CONTRACT. 

1.  Held,  that  the  declaration  sufficiently  alleged  that  the  defendants 
promised  for  themselves,  and  not  for  the  corporation  in  which  they  were 
stockholders.     Curtis  v.  Watson  <fc  Voodry,  536. 

2.  Also  that  upon  the  facts  set  forth  the  plaintiff  was  entitled  to  a  con- 
veyance to  himself  upon  offer  of  the  purchase  price,  and  that  it  was  inmfia- 
terial  whether  he  sold  it  to  others.    lb. 
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8.  The  plaintifTs  declaration  alleged  that  the  defendant,  being  a  large 
stockhelder  in  that  company,  promised  in  writing  to  pay  him  the  sum  of 
two  thousand  dollars  provided  he  would  **  do  work  and  sell  for  Woodbury 
Granite  Co.  the  lands  and  property  of  same  for  the  sum  of  thirty  thousand 
doUars;"  that  he  did  sell  the  property  for  that  price  to  one  Viall,  notify  the 
defendant  thereof  and  request  him  to  cause  said  property  to  be  couTeyed  to 
said  Viall,  but  that  the  defendant  thereupon  notified  the  plaintiff  that  the 
said  proi)erty  would  not  be  conveyed  by  the  said  Woodbury  Granite  Co., 
and  that  the  defendant  would  not  accept  said  sum  of  thirty  thousand  dol- 
lars for  the  same.  Heldf  that  no  cause  of  action  was  disclosed,  for  that  a 
*'  sale  *'  included  not  only  the  finding  of  a  purchaser,  but  the  procuring  of  a 
conveyance  from  the  company.    Curtis  v.  Watson,  649. 

See  Fraudulent  Aqbeembnt  1,  2;  Husband  and  Wife  12, 18. 

CONTRIBUTORY  NEGLIGENCE.    See  Master  and  Servant  5. 

COSTS. 

1 .  The  suit  being  a  friendly  one,  no  costs  are  allowed.  Morse,  Exr,  v. 
Lyman  et  al. ,  167. 

2.  Costs  were  allowed  the  defendant  who  appealed.  Blair,  Admr,  v. 
Johnson's  Heirs,  598. 

See  Practice  2,  3,  4,  5;  Officer  1,  2;  Tender  1. 
COUNSEL.    See  Trial  8. 

COUNTY  COURT. 

1.  The  County  Court  for  the  county  of  Windsor  may  be  adjourned  from 
the  court  house  to  the  residenc  of  one  of  the  assistant  judges  in  Woodstock. 
Bates  V.  Sabin,  611. 

2.  The  presiding  judge  alone  may  make  such  adjournment  if  the  two 
assistant  judges  are  disqualified  from  acting.    lb. 

CRIMINAL  LAW. 

1.  At  common  law  the  body  of  an  indictment  cannot  be  amended,  but 
an  informatien  may  be  even  after  plea  filed.    State  v.  White,  872. 

2.  The  common  law  is  in  force  in  this  State  in  that  respect,  notwith- 
standing that  our  statutes  couple  indictments  with  informations  in  permit- 
ting certain  amendments.    lb, 

8.  Where  personal  property  is  stolen  from  the  possession  of  a  railroad 
company,  by  whom  it  is  being  transported  as  baggage,  the  ownership  is 
properly  laid  in  such  company.    State  v.  Casavant,  405. 

CRIMES  AND  OFFENCES. 

1.  A  complaint  setting  forth  that  the  respondent  **  did  disturb  and  break 
the  public  peace  by  tumultuous  and  offensive  carriage,  by  firing  guns. 


672  INDEX. 


blowing  horns,  and  beating  tin  pans,"  charges  an  offence  under  R.  L.  s. 
4228.    State  v.  Coffln,  25. 

2.  Because  these  acts  are  punishable  under  R.  L.  s.  4284  when  done  in 
the  night  time,  it  does  not  follow  that  they  may  not  under  some  circum- 
stances amount  to  a  breach  of  the  peace  in  the  day  time.     Ih. 

CROSSING.    See  Railroad  (Companies  10, 11. 

CROSS-BILL.    See  Equity  2. 

CULVERT.    See  Highways  and  Bridges  3. 

DAMAGES. 

1.  If  the  defendant  has  been  actuated  by  malice,  that  may  be  con- 
sidered by  the  jury  upon  the  question  of  exemplai^  damages.  Banister  v. 
Wakeman,  208. 

2.  The  plaintiff  having  received  back  the  property  converted,  an  instruc- 
tion that  the  measure  of  damages  would  be  the  difference  in  value  when 
converted  and  when  returned  is  sufficiently  favorable  to  the  defendant. 
Stillwell  V.  Farewell,  286. 

3.  In  an  action  for  the  alienation  of  the  wife's  affections,  the  value  of  the 
wife's  services  is  not  the  true  rule  of  damages.    Rudd  v.  Rounds,  482. 

4.  In  an  action  for  false  imprisonment  the  plaintiff  may  recover  as  dam- 
ages the  amount  of  a  tax  paid  by  him  to  obtain  his  release  from  restraint 
under  an  illegal  tax  warrant,although  the  tax  itself  was  a  valid  one  against 
the  plaintiff.     Taylor  v.  Coolidge,  506. 

5.  Interest  was  not  recoverable  eo  nomine  as  matter  of  law,  and  the 
court  having  directed  a  verdict  for  the  amount  paid,  with  interest,  the 
judgment  of  the  County  Court  will  be  reversed,  and  judgment  given  for 
the  amount  paid,  without  interest.    lb. 

5ee  Waters  1,  2;  Railroad  Companies  7,  8,  10,  11,  12,  15;  Trustee 
Process  2,  3  ;  Evidence  49, 52. 

DEATH  FROM  WRONGFUL  ACT. 

1.  An  administrator  may  join  a  count  for  damages  done  his  intestate  in 
life  by  the  neglect  of  the  defendant  with  a  count  for  damages  accruing  to 
the  widow  and  next  of  kin  by  the  death  of  the  intestate  also  resulting  from 
the  negligence  of  the  defendant.  Ranney^  Admr,  v.  St,  J.  d:  L.  C.  Rd. 
Co.  277. 

2.  R.  L.  s.  2138,  providing  for  the  recovery  of  damages  for  the  benefit  of 
the  widow  and  next  of  kin,  where  death  results  from  the  neglect  or  default 
of  a  person,  does  not  create  a  new  and  additional  cause  of  action  in  favor  of 
such  beneficiaries,  but  provides  for  the  recovery  of  a  new  class  of  damages 
in  case  a  right  of  action  would  have  existed  in  the  deceased  person  if  liv- 
ing.   Legg,  Jr. ,  Admr.  v  Britton,  652. 

3.  Hence,  if  this  right  of  action  be  extinguished  in  the  lifetime  of  the 
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injured  person,  as  by  a  settlement  or  recovery,  no  further  recovery  ccin  be 
had  after  his  death.    lb, 

4.  And  where  the  injured  person  began  a  suit  in  his  lifetime  which  his 
administrator  prosecuted  to  judgment  after  his  death,such  judgment  will  bar 
a  second  suit  for  the  benefit  of  the  widow,  although  the  damages  awarded 
in  the  first  suit  were  solely  for  the  injuries  to  the  deceased  person  in  his  life- 
time,   lb, 

DECLARATION.  See  Pleading  11,  12, 18, 14,  15, 16  ;  Evidence  85,  86, 
37,48. 

DECREE. 

The  orator  should  have  decree  for  a  re-conveyance  of  the  property  unless » 
within  a  given  time,  the  defendants  pay  the  balance  due  on  the  note  with 
costs.    RandaWa  Admr,  v.  Randall  et  al,,  419. 

See  F0RBCL08UBE. 

DEED.    See  Evidence  66,  59  ;  Construction  1,  28. 
DEFAULT.    See  Trustee  Process  4. 
DELIVERY.    See  Sale  1,  2,  8,  4. 

DEMAND. 

No  other  demand  or  notice  was  required  to  charge  the  defendant  as  a 
maker  than  a  return  of  the  certificate  properly  endorsed  to  the  receiver. 
Ballard  v.  Burton,  887. 

See  Chattel  Mortgage  2. 

DEMAND  AND  NOTICE.    See  Notes  and  Bills  2. 

DEMURRER.    See  Pleading  9, 10, 17  ;  Intoxicating  Liquor  7. 

DEPOSIT.    See  Trusts  8. 

DISCHARGE.    See  Chattel  Mortgage  8,  9, 10. 

disclosuhe. 

Where  a  person  has  been  arrested  and  brought  before  a  justice  for  being 
foimd  so  intoxicated  as  to  disturb  the  public  peace,  and  has  been  ordered  to 
disclose  without  protest  on  his  part,  it  is  no  objection  to  the  legality  of  a 
subsequent  commitment  for  an  insufficient  disclosure  that  the  justice  did 
not,  before  requiring  the  disclosure,  an^ounce  that  he  had  found  that  the 
respondent  was  so  intoxicated  as  to  disturb  the  public  peace,  if  in  fact  he 
had  made  such  finding.    Re  Lucius  Irish,  876. 

DIVORCE.    See  Marriage  and  Divorce  I,  2,  8. 

DOUBLE-DEADWOODS.    See  Master  and  Servant  1. 

DOWER.    See  Tenant  in  Dower  1. 

DUPLICITY.    See  Pleading  1,  2. 

DWELLING.    See  Intoxicating  Liquor  8. 

48 
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EJECTMENT. 

Held,  that  upon  the  facts  in  this  case  the  plaintiffs  had  no  title  upon 
which  they  could  maintain  ejectment  against  the  defendant.  Wheeler  et 
aL  V.  School  Dist.  No.  IS  in  Barre,  184. 

EQUITY. 

1.  Equity  will  enjoin  the  successors  by  mortgage  to  the  original  railroad 
company  from  setting  out  the  fences  to  the  surveyed  limits  and  thereby 
taking  the  owner's  land  and  interfering  with  his  use  of  a  spring.  Croft  v. 
Croft,  1. 

2.  Where,  upon  a  petition  to  foreclose  a  mortgage,  the  master  finds  that, 
after  deducting  the  usury  embraced  in  the  mortgage  notes,  the  orator  has 
been  overpaid,  the  defendant  may,  upon  the  filing  of  a  cross-bill,  have  de- 
cree for  the  amount  of  such  overpayment.    Hathaway  v.  Hctgan,  135. 

3.  A  Court  of  Equity  will  not,  if  it  has  the  jurisdiction,  which  is  doubted, 
construe  a  will  as  to  future  and  uncertain  contingencies  ;  but  only  when 
such  construction  is  needed  to  direct  the  executor  as  to  some  present  act. 
Morse,  Exr,  v.  Lyman  etah,  167. 

4.  The  will  directed  that  the  income  of  certain  property  should  be  paid 
to  certain  legatees  for  a  given  time,  and  that  at  the  expiration  of  that  time 
the  principal  fund  should  be  distributed.  Held,  that,  no  question  arising  as 
to  the  division  of  the  income,  a  bill  would  not  lie  for  a  construction  of  the 
will  as  to  the  proper  distribution  of  the  principal,  until  at  least  the  time  for 
such  distribution  arrived.     lb, 

5.  In  the  event  of  the  death  of  one  of  the  legatees  before  a  certain  period, 
his  share  of  the  principal  fund  was  payable  to  the  American  Board  of 
Foreign  Missions.  Held,  that  the  society  would  be  a  necessary  party  to  a 
suit*  for  a  construction  of  the  will  as  to  the  distribution  of  the  principal 
fund.     /5. 

6.  An  orator  must  stand  upon  the  allegations  in  his  bill,  and  an  allega- 
tion in  an  answer,  not  responsive  to  the  bill,  is  not  an  element  in  the  case. 
Blair,  Admr,  v.  Johnson's  Heirs,  598. 

7.  The  jurisdiction  of  the  Court  of  Chancery  in  the  settlement  of  the  es- 
tates of  deceased  persons  is  not  original,  but  special  and  limited,  and  only 
in  aid  of  the  Probate  Court  when  the  powers  of  that  court  are  inade- 
quate,   lb. 

8.  Where  by  the  terms  of  the  will  the  wife  confessedly  has  the  right  to 
use  the  entire  estate  if  necessary  for  her  support,  the  court  will  not  enter- 
tain a  bill  to  determine  whether  she  takes  an  estate  for  life  or  in  fee,  so  long 
as  she  is  in  fact  using  the  property  merely  for  her  support.    lb. 

9.  The  Court  of  Chancery  may,  in  its  discretion,  enjoin  the  cutting  of 
timber  upon  premises  which  the  orator  alleges  belong  to  him,  before  his 
title  to  the  same  has  been  established  in  a  court  of  law.  Griffith  v.  Ht'/- 
liard,  643. 
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10.  If  it  appears  from  the  answer  that  the  title  is  in  controversy,  the 
court  may  order  the  orator  to  try  that  question  in  a  court  of  law,  continu- 
ing the  temporary  injimction  meanwhile.    lb, 

11.  Still  later  L.  obtained  a  decree  of  foreclosure  against  the  husband 
alone  for  the  entire  amount  paid  by  him  to  R. ,  and  this  the  orator  bougltt 
in  to  protect  itself.  Held,  that  the  orator  thereby  obtained  no  greater  right 
against  the  wife  than  L.  had.    Brighton  v.  Doyle,  61G. 

See  Railroad  Companies  6 ;  Evidbnce  6  ;  Intbrpleadeb  1,  2,  3 ;  Costs 
1 ;  Husband  and  Wipe  6  ;  Priority  of  Liens,  1,  2,  8,  4,  5,  6. 

ERROR. 

1.  It  was  not  error  to  refuse  to  instruct  the  jury  as  to  the  common  law 
.definition  of  a  dwelling,  they  being  correctly  told  what  the  word  meant  in 
the  statute.    State  v.  Camp,  295. 

2.  Error  cannot  be  predicated  upon  the  reception  by  a  special  master  of 
evidence  bearing  solely  upon  an  issue  not  involved  in  the  decision  of  the 
court.     J^illiams,  Admr.  v.  Wager  et  al. ,  326. 

8.  When  an  exception  is  to  the  charge  of  the  court  as  given,  and  the 
error  insisted  upon  is,  not  that  th^  charge  as  actually  given  was  erroneous, 
but  that  the  court  should  have  gone  further,  the  exception  will  not  be  sus- 
tained, if  it  would  have  been  the  duty  of  the  court  in  other  parts  of  the 
charge  to  supply  the  claimed  omission,  and  it  does  not  affirmatively  appear 
that  the  coiirt  failed  to  do  so.    State  v.  Bradley,  466. 

4.  Sickness  is  a  legal  disqualification;  and  where  the  exceptions  state 
that  one  assistant  judge  was  confined  to  his  house  by  ill  health  and  that  the 
other  was  absent,  error  in  making  the  adjournment  does  not  affirmatively 
appeal*,  for  it  is  the  duty  of  the  assistant  judge  to  be  present  unless  disqual- 
ified, and  the  presumption  is  that  he  does  his  duty.     Bates  v  Sabin,  511. 

5.  The  auditor  r<^ported,  in  respect  to  certain  items  which  he  allowed  the 
plaintiff,  that  they  were  for  services  performed  on  Sunday.  Held,  that  the 
allowance  by  the  auditor  would  not  be  set  aside  in  Supreme  Court  since  it 
did  not  affirmatively  appear  that  the  service  was  performed  before  sunset 
on  Sunday  nor  that  it  was  not  a  work  of  charity  or  necessity. 

6.  The  auditor  not  having  been  requested  to  report  what  method  he 
used  in  the  computation  of  interest,  the  judgment  of  the  County  Court  ac- 
cepting the  report  will  not  be  reversed,  because  it  does  not  appear  from  the 
report  what  method  he  adopted  nor  how  he  could  arrive  at  the  result  in 
respect  of  interest  which  he  did.    lb, 

7.  Error  cannot  be  predicated  upon  the  exclusion  of  a  question  merely  ; 
it  must  appear  what  the  answer  would  have  been  and  that  its  exclusion 
was  erroneous.     Roach  v.  Caldbeck,  593. 

See  Practice  1 1 ;  Evidence  44. 

ESTATE  OF  DECEASED  PERSONS.    See  Probate  Court  1,  2, 

ESTOPPEL.    See  Mortgage  6. 
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EVIDENCE. 

1.  The  question  being  upon  the  value  of  a  mastiff  bitch  used  for  breeding 
purposes,  evidence  is  properly  received  as  to  the  elements  of  value  in  such 
a  dog  and  as  to  her  pedigree.     Winchell  v.  National  Express  Co,,  15. 

2.  Plaintiff  sought  to  recover  for  injuries  done  his  dog,  while  being  trans- 
ported by  the  defendant  from  the  plaintiff*s  residence  to  its  office  in  Fair 
Haven,  whence  it  was  to  be  forwarded  by  rail.  Defendant  denied  that  its 
agent  had  authority  to  receive  expressage  elsewhere  than  at  its  office 
Thereupon  the  plaintiff  claimed  that  the  defendant  had  suffered  the  agent 
to  hold  himself  out  to  the  world  in  that  capacity  to  such  an  extent  that  he 
might  rely  upon  it;  and  introduced  evidence  tending  to  show  that  the  agent 
used  a  wagon  lettered  with  the  defendant's  name  to  the  knowledge  of  the 
defendant  in  the  collection  of  express  parcels,  ffeld,  that  it  was  not  per- 
missible to  show  that  the  agent  used  this  wagon  about  his  own  business, 
unless  such  use  was  brought  home  to  the  plaintiff.    lb, 

8.  But  the  defendant  might  show  that  the  agent  has  used  the  wagon  in 
doing  other  than  express  work  for  the  plaintiff  himself.    lb, 

4.  TJpon  the  question  whether  the  agent  had  notified  the  plaintiff  that 
dogs  were  sent  at  tlie  owner's  risk,  it  would  have  been  proper  to  show  that 
at  the  time  of  the  pretended  notification  there  was  in  the  office  at  Fair 
Haven  a  book  of  instructions,  one  rule  of  which  required  such  notice  to  be 
given,  but  since  the  time  was  not  so  limited  the  question  was  properly  ex- 
cluded,   lb. 

5.  When  the  description  in  a  deed  refers  to  two  or  more  objects,  parol 
evidence  is  admissible  to  show  which  object  was  meant.  Wead  v.  St,  J,  c£r 
L.  G,  Rd,  Co,,  52. 

6.  The  defendant  claimed  title  by  virtue  of  subsequent  conveyances 
under  a  deed  from  the  orator  and  others  dated  March  29,  1882.  In  this  and 
the  later  deeds  the  orator's  east  line  was  described  as  the  east  line  of  the 
highway.  For  many  years  before,  the  east  line  of  the  highway  at  that  point 
as  occupied,  worked  and  fenced  was  in  a  certain  place.  In  1845  the  high- 
w^ay  was  re-sxurveyed  and  the  easterly  line  established  in  a  different  place. 
Heldf  that  parol  evidence  was  admissible  to  show  that  in  fact  the  east  line 
of  the  highway  as  fenced  and  occupied  was  never  changed  in  consequence 
of  the  re-survey,  and  that  the  parties  to  the  deeds  through  which  the  de- 
fendant claimed,  including  the  railroad  company  which  had  originally  con- 
structed the  road,  had  always  treated  the  line  as  fenced  as  the  eastern 
boundary  of  the  orator's  land.    lb. 

7.  Writings  offered  as  evidence  will  not  be  excluded  because  they  were 
improi)erly  obtained.    State  v.  Mathers,  101. 

8.  The  respondent  wrote  a  criminatory  letter  to  his  wife  and  intrusted  it 
to  his  daughter  for  delivery.  It  was  taken  from  her  pocket  and  offered  in 
evidence.    Held,  admissible.    IJ). 
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9.  L.  was  the  owner  of  a  saw-mill  and  the  plaintiff's  firm  furnished  him 
money  with  which  to  operate  it.  L.  bought  the  logs  in  the  name  of  the 
plaintiff's  firm,  and  the  lumber  was  sold  and  the  collections  made  by  that 
firm.  The  plaintiff's  firm  also  bought  for  and  delivered  to  L.  a  water-wheel 
and  other  machinery  which  L.  put  into  and  used  in  connection  with  said 
mill.  The  plaintiff's  deceased  partner  managed  the  business  and  there  was 
no  direct  evidence  to  show  the  terms  under  which  L.  took  and  held  this 
machinery.  Held,  that  the  fact  that  the  plaintiff's  firm  charged  L.  with 
the  purchase  price  upon  its  books  and  that  L.  credited  the  plaintiff's  firm 
with  the  purchase  upon  his  books  tended  to  show  a  sale,  and  that  the  cir- 
cumstances of  the  case,  together  with  the  plaintiff's  evidence  that  his  firm 
took  special  pains  to  keep  title  to  all  the  property  which  they  bought  for 
L.,  warranted  a  finding  by  the  referee  that  this  was  a  conditional  sale. 
Page  v.  Edwards,  124. 

10.  For  the  purpose  of  proving  want  of  mental  capacity  the  contestants 
introduced  evidence  tending  to  show  that  the  testatrix  had  many  insane 
delusions,  and  that  among  other  things  she  continually  accused  her  husband 
of  improper  conduct  with  other  women.  jBTeZd,  that  the  proponents  might 
show  in  rebuttal  what  the  conduct  and  reputation  of  the  husband  in  this 
respect  was,  so  far  as  it  was  known  to  the  testatrix.  Foster* 8  ExWs  v. 
Dickerson  et  al. ,  238. 

11.  A  witness,  not  an  expert,  may  give  an  opinion  as  to  the  insanity  of  a 
I)er9on,  based  upon  conversations  or  dealings  had  with  that  person;  and  that 
such  conversations  or  dealings  have  been  limited  in  extent,  goes  not  to  the 
admissibility,  but  to  the  weight  of  the  evidence.    lb. 

12.  A  non-expert  witness,  testifying  from  facts  within  his  own  observa- 
tion, may  g^ve  an  opinion  as  to  the  sanity  of  the  person  whose  capacity  is 
on  trial,  notwithstanding  that  is  the  very  question  for  the  jury,  and  an  ex- 
pert witness  may  do  the  same,  although  he  bases  that  opinion  upon  facts 
testified  to  by  others.    Ih. 

13.  A  witness,  who  had  had  great  experience  in  nursing  and  caring  for 
the  insane,  having  testified  that  she  had  seen  and  conversed  with  the  in- 
testate for  an  hour  at  a  time  on  two  or  three  different  occasions,  and  that 
there  was  nothing  in  her  manner  to  indicate  impairment  of  mind,  may  be 
further  asked  the  question,  ^*Do  you  think  you  could  have  seen  and  con- 
versed with  Mrs.  Foster  an  hour  and  a  half  as  you  conversed  with  her,  and 
not  have  discovered  any  insanity  if  any  existed  in  her  ?"  as  against  the  ob- 
jection of  the  contestants  that  it  was  leading  and  that  the  proper  founda- 
tion had  not  been  laid  for  it.    lb. 

14.  Where  witnesses  testify  that  they,  from  their  conversations  with  the 
intestate  regarded  her  as  insane,  they  may  be  asked  upon  croes-exanina- 
tion  what  the  statements  upon  which  they  base  their  opinions  were.    lb, 

15.  A  witness  for  the  proponent  having  testified  that  the  intestate  gave 
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a  deposition  before  him  and  that  she  appeared  sane,  it  is  not  competent  for 
the  contestants  to  prove  that  other  persons,  while  inmates  of  an  insane  asy- 
lum, have  given  intelligent  depositions  and  been  permitted  to  testify  in 
court.    lb. 

16.  A  former  attorney  testified  that  from  his  transactions  with  the  testa- 
trix he  considered  her  insane  and  that  one  *of  these  transactions  was  the 
drawing  of  a  petition  to  the  Probate  Court  which  was  at  the  time  read  to 
her.    Held,  that  the  petition  was  admissible. 

17.  For  the  purpose  of  showing  the  feelings  of  the  testatrix  towards  her 
relatives,  and  as  bearing,  therefore,  upon  the  question  of  imdue  influence, 
letters  written  by  the  testatrix,  and  those  written  by  her  relatives,  the  con- 
tents of  which  must  have  been  known  to  her  are  admissible.    lb. 

18.  The  writer  of  such  a  letter  may  explain  the  circumstances  under 
which  is  was  written,  and  the  meaning  which  she  intended  to  convey.    lb. 

19.  Held,  that  the  court  correctly  instructed  the  jury  as  to  the  bearing 
of  the  subsequent  declarations  of  the  testatrix,  upon  the  issues  of  testa- 
mentary capacity  and  undue  influence.    lb. 

20.  The  action  being  trover  for  the  conversion  of  a  horse  by  driving  it 
beyond  the  limit  of  the  original  bailment,  an  entry  upon  the  plaintifiTs  book 
made  at  the  time  is  not  original  evidence  of  the  terms  of  the  bailment,  but 
at  most  is  only  corroborative  as  a  memorandum  to  assist  the  plaintiffs 
memory,  and  should  only  be  submitted  to  the  jury  with  this  restriction 
from  the  court.    StUlwell  v.  Farewell,  286. 

21.  The  plaintiff  claimed  that  the  horse  had  been  misused  on  the  trip. 
The  defendant  insisted  that  he  drove  it  properly,  and  sought  to  prove  this 
by  the  testimony  of  himself  and  one  Allen  who  rode  with  him.  Held,  that 
the  plaintiff  might  properly  show  that  the  defendant  was  intoxicated,  as 
tending  to  establish  his  misuse  of  the  horse,  and  might  show  thie  same  fact 
as  to  Allen  after  he  was  improved  as  a  witness.    lb. 

22.  Allen  having  testified  that  he  drank  nothing  that  day  but  beer,  the 
plaintiff  might  be  permitted  to  ask  him  on  cross-examination  if  two  days 
after  he  did  not  offer  alcohol  to  another  person,  saying  it  was  some  left  from 
this  occasion.    lb. 

28.  The  plaintiff  testified  upon  direct  examination  that  the  horse  was 
worthless  when  returned.  Upon  cross-examination  he  said  that  he  had  sub- 
sequently traded  him  off.  Held,  that  upon  re-examination  he  might 
further  state  what  he  received  for  the  horse  and  what  he  had  previously 
expended  upon  it.    lb. 

24.  The  evidence  of  the  defendant  tended  to  show  that  the  horse  was 
permanently  lame  before  he  hired  it.  Held,  that  the  plaintiff  might  show 
the  contrary  in  rebuttal.    lb, 

25.  A  legatee  under  a  will  is  not  thereby  rendered  incompetent  as  a  wit- 
ness to  the  capacity  of  the  testator.    Re  Emma  C.  BuckmarCs  Will,  818. 
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26.  A  husband  after  the  death  of  his  wife  may  testify  for  or  against  her 
estate  as  to  all  matters  not  confidential  and  not  affecting  her  character.  lb. 

27.  Conversations  between  them  in  the  presence  of  witnesses  in  n^pect 
to  their  respective  interests  in  certain  real  estate  the  title  to  which  stood  in 
the  wife  are  not  confidential.    lb. 

28.  The  question  being  upon  the  probate  of  a  will,  evidence  that  the  tes- 
tatrix had  devised  property  not  her  own  is  admissible  as  tending  to  show 
want  of  testamentary  capacity  and  imdue  influence.    lb. 

29.  Evidence  of  an  agreement  as  to  the  ownership  of  property  devised 
only  puts  that  agreement  in  issue  collaterally,  and  one  party  may  testify  in 
his  own  favor  although  the  other  is  dead.    lb, 

90.  A  witness  may  give  an  opinion  as  to  the  rental  value  of  a  house,  or 
what  it  is  worth  to  board  a  certain  person,  provided  he  has  a  sufficient 
knowledge  of  the  premises  to  render  him  competent.    Maughan  v.  Burns* 

81.  A  witness  may  refer  to  a  memorandum  made  at  the  time  of  a  trans- 
action for  the  purpose  of  refreshing  his  recollection,  and  such  memorandum 
is  itself  admissible  in  connection  with  the  witness's  testimony.  Williams, 
Admr.  v.  Wager  et  al,,  326. 

32.  Her  husband  might  properly  testify  in  behalf  of  the  oratrix  to  mat- 
ters in  which  he  did  not  act  as  her  agent,  unless  objection  was  made  there- 
to for  that  he  was  her  husband.  Held,  that  the  objection  interposed  in 
this  case  to  his  testimony  was  not  upon  that  ground.  Johnson  v.  Valido 
Marble  Co.,  837. 

33.  He  might  so  testify  that  the  insurance  money  drawn  from  the  bank 
upon  the  blank  checks  of  the  oratrix  was  used  for  the  benefit  of  the  Valido 
Company  without  producing  the  checks.    lb, 

34.  The  plaintiff  was  properly  allowed  to  testify  that  he  would  not  have 
left  his  money  in  the  bank  had  he  not  understood  that  the  defendant  was 
obligated  to  pay  it.    Ballard  v.  Burton,  387. 

35.  The  action  being  for  the  alienation  of  the  affections  of  the  plaintiff's 
wife  whereby  she  was  induced  to  and  did  abandon  the  plaintiff  and  refuse 
to  live  with  him,  the  defendant  may  show  what  the  wife  said  when  leaving 
her  husband's  house,  and  while  on  her  way  to  the  house  where  the  defend- 
ant was  stopping,  some  eight  miles  distant,  and  to  the  defendant  upon  ai'riv- 
ing  there,  when  he  advised  her  to  return  to  her  husband,  for  all  this  is  a 
part  of  the  res  gestae,    Rudd  v.  Rounds,  432. 

36.  He  may  also  show  that  the  wife  had  become  embittered  towards  the 
plaintiff  before  this  in  consequence  of  liis  cruel  treatment  of  her,  and  had 
entered  a  complaint  against  him  for  an  assault  upon  her.    lb, 

37.  Also  that  the  wife's  mother  had  written  the  plaintiff  a  letter  accus- 
ing him  of  ill-treating  her  daughter,  that  the  plaintiff  made  no  reply  to  this, 
and  after  receiving  it  refused  to  speak  to  the  mother.    lb. 
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38.  The  plaintifif  was  properly  permitted  to  testify  that  on  several  occa- 
sions he  invited  his  wife  to  go  to  the  village  with  him,  and  that  she  refused 
and  afterwards  went  with  the  defendant.    lb, 

89.  The  defendant  proposed  to  ask  the  plaintiff  on  cross-examination, 
**  Didn't  you  tell  her,  your  wife,  that  you  were  using  oil  of  cubebs  for  a 
trouble  you  had,"  referring  to  the  claim  of  the  defendant  that  the  plaintiff 
had  contracted  a  bad  disorder  in  a  house  of  ill-fame.  Heldj  rightly  ex- 
cluded as  calling  for  immaterial  matter.    lb, 

40.  Upon  a  trial  for  murder  a  witness,  not  an  expert,  may  be  properly 
asked  what  the  appearance  of  the  respondent  was  when  charged  \(ith  the 
crime  and  denying  the  charge.    State  v.  Bradley ^  466. 

41.  And  if  in  answer  to  the  accusation  the  respondent  says  that  the  de- 
ceased died  of  heart  disease,  when  in  fact  she  died  of  a  stab  in  the  heart, 
that  may  be  shown,    lb. 

42.  Evidence  that  the  respondent  threatened  to  kill  the  deceased  upon 
condition,  is  admissible  w^hen  accompanied  by  proof  that  the  condition  has 
hap|>ened,  although  such  threats  were  made  six  or  eight  months  before  the 
killing,    lb, 

43.  The  injury  complained  of  was  occasioned  by  the  falling  of  the  plain- 
tiff's horse  over  an  embankment  wall,  which  he  claimed  was  a  part  of  the 
approaches  to  the  bridge.  This  the  defendant  denied  and  insisted  that  it 
was  a  retaining  wall  rendered  necessary  by  the  construction  of  another 
highway  to  connect  with  the  one  which  originally  crossed  the  stream  at 
this  point.  Held,  that  the  defendant  should  have  been  permitted  to  ask  of 
witnesses  long  acquainted  with  the  locality  what  part  of  the  support  .of  the 
bridge  or  of  the  filling  of  the  abutment  was  made  by  the  bank  wall  at  the 
place  of  the  accident.     Tinkham  et  al.  v.  Stockbridge,  480. 

44.  Nor  would  the  error  occasioned  by  the  exclusion  of  this  evidence  be 
cured  by  the  fact  that  a  photograph  of  the  locality  was  exhibited  to  the 
jury.    lb, 

45.  The  claim  of  the  defendant  being  that  the  note  in  suit  had  been  ob- 
tained by  fraudulent  representations  upon  the  part  of  the  payee  to  the 
effect  that  it  was  not  a  note  but  a  contract,  held^  that  evidence  of  similar 
fraudulent  transactions  was  admissible  upon  the  question  of  intent.  Me- 
Casper  <St  Mallow  v.  EnrigfU,  488. 

46.  Memorandiun  books,  though  not  independent  evidence,  are  admissi- 
ble in  connection  with  the  testimony  of  the  one  who  kept  them.  Bates  v. 
SabiUf  511. 

47.  Declarations  of  the  father  made  after  the  deposit  that  the  money 
was  still  his  are  inadmissible.  Conn,  River  Savings  Bank  v.  Albee  et  al,, 
571. 

48.  But  his  declarations  that  the  deposit  was  for  the  benefit  of  his  son 
are.    lb. 
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49.  In  an  action  for  assault  and  battery  evidence  of  the  pecuniary  ability 
of  the  defendant  is  not  admissible  upon  the  question  of  actual  damages. 
Roach  V.  Calbceck,  593. 

50.  In  such  an  action  evidence  of  the  relations  of  the  parties  at  the  time 
of  the  assault  is  admissible,  but  evidence  of  past  controversies  is  not, 
although  they  may  have  lead  up  to  the  affray.    Ih. 

51.  It  was  error  to  permit  the  plaintiff  to  show  that  the  defendant  en- 
tered a  complaint  against  him  for  intoxication  directly  after  the  assault. 
76. 

52.  Evidence  that  the  defendant  has  been  criminally  prosecuted  and 
paid  a  fine  for  the  same  assault  is  not  admissible  upon  the  question  of  ex- 
emplary damages.    lb. 

53.  When  the  testimony  of  a  witness  is  attacked  only  by  showing  its 
improbability,  and  by  other  testimony  conflicting  with  it,  sustaining  testi- 
mony that  the  witness  bears  a  good  reputation  for  truth  and  veracity  is  not 
admissible.    Stevenson  v.  Gunning's  Estate,  601. 

54.  If  one  party  has  raised  an  issue  by  the  introduction  of  evidence  upon 
his  side,  he  cannot  afterwards  object  to  the  admission  of  evidence  offered 
by  his  adversary  upon  the  same  issue  for  the  reason  that  such  issue  is  not 
strictly  material.    Ih. 

55.  The  maker  of  the  note  having  deceased,  it  was  error  to  receive  in 
evidence  his  wHl,  executed  after  the  date  of  the  note,  and  the  statement 
of  his  affairs  made  to  the  one  who  drew  the  will  at  the  time  it  was  drawn. 
lb. 

56.  The  plaintiff  could  not  properly  testify  in  contradiction  of  the  execu- 
tor upon  an  imimaterial  matter  drawn  out  by  the  plaintiff  upon  cross-ex- 
amination, although  transpiring  subsequent  to  the  decease  of  the  intestate. 
lb, 

57.  One  defence  to  the  note  was  want  of  consideration.  As  tending  to 
show  where  he  obtained  the  money  for  which  it  was  given,  the  plaintiff 
gave  evidence  that  about  1859  he  began  to  work  for  his  father  under  an  ar- 
rangement that  he  was  to  have  |100  a  year,  and  that  in  1869  his  father  had 
accumulated  a  considerable  sum  which  afterwards  came  to  him.  Held, 
the  grand  lists  of  the  father  and  son  for  the  year  1869,  showing  that  neither 
the  father  nor  son  were  taxed  for  personal  property,  but  upon  the  contrary 
claimed  to  be  owing  would  be  admissible,  but,  querey  without  holding  it  re- 
versible error,  could  the  further  fact  that  the  plaintiff  stood  by  without  ob- 
jection while  the  father  gave  in  his  inventory  be  shown,  and  did  not  the 
court  give  this  testimony  too  much  prominence  by  assuming  that  the  in- 
ventories w^ere  then  signed  and  sworn  to  as  at  present. 

58.  He  might  also  testify  that  he  received  the  checks  for  the  insurance 
money  from  the  oratrix  as  the  manager  and  in  behalf  of  the  Valido  Com- 
pany, and  not  as  her  agent.    Johnson  v.  Valido  Marble  Co.,  837. 
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59.  Where  the  description  in  a  deed  is  mostly  by  courses  and  distances, 
which  when  applied  to  the  premises,  will  not  coincide  exactly  with  the  mon- 
uments given,  nor  return  to  the  point  of  beginning,  oral  evidence  is  admis- 
sible to  explain  the  ambiguity.    Hugg  and  Wife  v.  Ward^  402. 

See  Husband  and  Wife  1, 11 ;  Intoxicating  Liquor  4 ;  Witness  4,  5, 
9 ;  Libel  5. 

EXCEPTIONS. 

1.  Exceptions  taken  on  the  trial  below  but  not  urged  by  the  exceptant 
in  this  court,  were  not  considered.    Paine  v.  Webster,  105. 

2.  By  introducing  evidence  upon  his  part,  the  defendant  waives  an  ex- 
ception to  the  action  of  the  court  in  overruling  his  motion  for  a  verdict 
made  at  the  close  of  the  plaintiff's  case.  Noyes,  French  dt  Fickett  v. 
Parker,  379. 

8.  It  appeared  that  the  defendant  arrested  the  plaintiff  upon  a  tax  war- 
rant and  transported  him  to  Woodstock  for  the  purpose  of  committing  him 
to  jail,  whereupon  the  plaintiff  paid  the  tax  and  was  set  at  liberty.  Upon 
the  trial  the  court  said  that  unless  there  was  some  question  which  the  par- 
ties desired  to  present  to  the  jury,  he  would  hold  the  warrant  illegal  and 
direct  a  verdict  for  the  plaintiff.  Held,  that  the  defendant,  having  made 
no  claim  in  that  respect  then,  could  not  in  Supreme  Court  insist  tliat  the 
question  whether  the  plaintiff  consented  to  the  arrest  should  have  been  sub- 
mitted to  the  jury.     Taylor  v.  Coolidge,  506. 

4.     Where  the  stenographic  transcript  of  the  trial  is  referred  to  by  the  ex- 
ceptions for  certain  purposes,  it  is  before  the  Supreme  Court  only  in  those 
particulars.    Roach  v.  Caldbeck,  598. 
,  See  Practice  19 ;  Error  8,  4,  5 ;  Highways  and  Bridges  8. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  cannot  contract  a  debt  against  the  estate  which  he 
is  administering.    Rick's  Exrs.  v.  Soxvles,  Admr.,  408. 

2.  If  a  writ  and  declaration  run  against  A,  administrator  of  B's  estate, 
the  ^vrit  is  against  A  personally,  and  not  against  the  estate,  for  the  words 
''  administrator  of  B's  estate  "  are  merely  descriptio  personam  and  might  be 
rejected  as  surplusage.    Ih. 

8.  So  a  judgment,  following  such  a  writ  and  declaration,  against  A  "  as 
administrator,"  is  not  a  judgment  against  the  estate,  but  against  A  per- 
sonally,   lb, 

EXECUTION. 

The  purchaser  of  real  estate  at  an  execution  sale  is  not  entitled  to  the 
rent  thereof  during  the  six  months  allowed  the  debtor  for  redeeming  the 
same,' under  No.  189,  1884.    Sowles  v.  Hanley,  412. 

EXEMPLARY  DAMAGES.    See  Damages  1. 

EXPERT.    See  Evidence  11 ;  Practice  11 ;  Witness  10. 
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FALSE  IMPRISONMENT. 

Evidence  of  an  arrest  and  reBtraint  ujpon  an  illegal  warrant  will  support 
an  action  for  false  imprisonment,  although  there  is  in  fact  no  commitment 
to  or  confinement  in  jail.     Taylor  v.  Coolidge,  506. 

FEES.    See  Officer  1,  2. 

FENCES.    See  Railroad  CpMPANiES  4,  5. 

FORBEARANCE.    See  Consideration  1,  2,  8,  4. 

FORECLOSURE. 

The  defendant  town  conveyed  certain  lands  to  the  plaintiff  by  deed  war- 
ranty, taking  back  a  mortgage  for  the  purchase  price.  Subsequently  this 
mortgage  was  foreclosed  and  a  decree  obtained.  Before  the  decree  became 
absolute  the  defendant  voted,  but  without  any  sufficient  article  in  the  warn- 
ing, to  extend  the  time  of  redemption  six  months.  Before  the  expiration 
of  this  six  months,  but  after  the  decree  would  have  become  absolute  by  its 
original  terms,  the  defendant  voted,  at  a  meeting  duly  warned,  to  give  the 
plaintiff  a  quit-claim  deed  upon  his  paying  a  sum  less  than  that  due  on  the 
decree,  which  was  done.  Held,  that  the  first  vote  to  extend  the  time  of  re- 
demption, although  invalid  by  reason  of  the  insufficient  warning,  would 
have  entitled  the  plaintiff  to  have  the  decree  opened;  that  the  decree  never 
became  absolute,  and  that  the  covenants  in  the  original  deed  were  still  in 
force.     Daggett  v.  Town  of  Mendon,  323. 

FOREIGN  CARS.    See  Master  and  Servant  1. 

FORMER  ADJUDICATION. 
The  orator  brought  suit  to  restrain  the  defendant  from  obstructing  a 
watercourse  whereby  the  water  was  set  back  upon  his  meadow,  and  al- 
leged that  in  a  former  suit  at  law  the  same  question  had  been  determined 
in  his  favor.  It  was  found  that  this  suit  and  the  suit  at  law  were  for  sub- 
stantially* the  same  cause  of  action.  Held^  that  this  finding  was  conclusive 
of  the  right  of  the  orator  against  the  defendant.  Ames  v.  Dorset  Marble 
Co.  et  al.f  10. 

FRAUDULENT  AGREEMENT. 

1.  The  court  will  not  enforce  the  performance  of  a  fraudulent  agree- 
ment for  the  payment  of  money,  nor  will  it  assist  one  paying  money  under 
such  an  agreement  to  recover  the  amount  so  paid.  McEwen  v.  Shannon  <& 
Co.,  583. 

2.  Where  several  persons  for  the  purpose  of  inducing  each  other  to  have 
their  cream  manufactured  into  butter  at  a  certain  place,  mutually  agree  to 
pay  a  certain  price  per  pound  for  this  service,  a  secret  agreement  between 
one  of  these  persons  and  the  company,  which  is  to  do  the  manufacturing, 
that  the  cream  of  that  person  shall  be  manufactured  for  a  less  price  is. 
fraudulent.    lb. 

FRAUD.    See  Evidence  45  ;  Fraudulent  Agreement  1 ,  2. 
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FRAUDS,  STATUTE  OF. 

The  defendant  being  indebted  to  C,  and  C  being  indebted  to  the  plaintiff , 
it  was  agreed  between  the  three  that  the  plaintiff  should  discharge  C  and 
that  the  defendant  should  pay  the  plaintiff  the  amount  which  he  owed  C. 
Held,  that  this  promise  of  the  defendant  was  an  original  one  and  not  within 
the  statute  of  frauds.     Bates  v.  Sabin,  511. 

FRAUDULENT  CONVEYANCE.    See  Decree  1. 

GOOb  FAITH.    See  Tender  3. 

GRAND  LIST. 

The  fact  that  the  sole  property  of  the  wife  is  set  in  the  list  to  herself  and 
her  husband  jointly  does  not  render  the  list  void  as  against  her.  Adams  v. 
Sleeper,  544. 

HARMLESS  ERROR. 

1.  Judgment  will  not  be  reversed  for  an  error  beneficial  to  the  excepting 
party.    Foster's  Exrs.  v.  Dickerson,  288. 

2.  A  judgment  will  not  be  reversed  for  the  introduction  of  evidence 
which  could  not  have  harmed  the  excepting  party.  Maughan  v.  Bums' 
Estate,  316. 

See  Trial  2,  8. 

HIGHWAYS  AND  BRIDGES. 

1.  Under  No.  16,  Acts  of  1886,  amending  No.  18,  Acts  of  1884,  which  re- 
lated to  the  maintenance  of  highways  and  bridges  by  towns  benefited  there- 
by, no  town  can  be  compelled  to  contribute  to  the  expense  of  maintaining  a 
highway  or  bridge  not  wholly  or  in  part  within  its  limits.  The  only  effect 
of  that  act  is  to  provide  a  method  by  which  towns  already  assessed  for  such 
contribution  can  have  that  assessment  vacated.  UnderhUl  v.  Essex  et  cU.y 
28. 

2.  No  vested  right  was  created  by  a  judgment  under  the  law  as  it  form- 
erly stood  assessing  a  town  for  a  portion  of  the  ex])ense  of  maintaining  a 
highway  or  bridge  not  within  its  limits.  Strafford  v.  Sharon,  61  Vt.  126, 
so  far  as  it  rests  upon  this  ground,  criticized.    lb. 

8.  A  hole  in  the  highway  at  a  point  five  rods  distant  from  a  culvert, 
which  is  occasioned  by  the  fact  that  the  culvert  is  not  large  enough  to  carry- 
off  the  water,  is  not  a  defect  in  a  bridge,  sluice  or  culvert  for  which  the 
town  is  responsible  to  a  person  injured  thereby.     Ford  v.  Braintree,  144. 

4.  Whatever  is  necessary  to  connect  the  structure  which  spans  a  stream 
and  the  abutments  on  which  it  rests  with  the  highway  built  on  solid  ground, 
and  make  that  structure  accessible  and  useful  as  a  part  of  the  highway,  is 
a  part  of  the  bridge.     Tinkham  et  aJ.  v.  Stockbridge,  480. 

5.  The  declaration  alleged  that  the  bridge  was  defective  in  that  there 
was  a  high  wall  extending  about  fifty  feet  from  end  of  the  bridge,  and  that 
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there  was  no  sufficient  guard  on  said  abutment  or  approach.  The  notice  set 
forth  that  the  horses  ran  onto  the  abutment  of  the  bridge,  and  for  want  of 
a  guard  thereon  one  of  them  went  off  the  first  abutment  about  five  feet 
from  the  end  of  the  bridge.  Held,  that  the  notice  supported  the  declara- 
tion, it  appearing  from  other  evidence  in  the  case  that  the  wooden  struc- 
ture of  the  bridge  extended  some  distance  beyond  the  abutment  proper. 
lb. 

6-  Heldf  fiuther,  that  the  notice  was  sufficient,  for  that  the  selectmen, 
with  it  in  hand,  could  have  found  without  difficulty  the  place.    lb. 

7.  Where  a  public  highway  is  laid  out  over  a  private  road  in  such  man- 
ner as  to  convert  the  private  into  a  public  thoroughfare,  the  land  owner  is 
not  entitled  to  recover  as  damages  the  expense  of  constructing  the  private 
road,  but  simply  such  damage  as  is  actually  done  him  by  the  taking,  not- 
withstanding that  the  public  has  the  benefit  of  his  labor.  Prince  et  cU„  v. 
Braintree,  540. 

8.  Where  commissioners  appointed  by  the  County  Court  upon  the  la3ring 
out  of  a  highway,  report  certain  facts,  upon  which  the  County  Court  gives 
judgment,  the  Supreme  Court  will  revise  the  judgment  in  so  far  as  it  con- 
tains errors  of  law.    lb. 

See  Railroad  Companies  9. 

HUSBAND  AND  WIFE. 

1.  A  husband  is  not  liable  for  necessaries  furnished  his  wife  who  is  liv- 
ing apart  from  htm  for  a  justifiable  reason,  provided  she  has  adequate 
means  of  support  from  other  sources ;  and  an  ante-nuptial  agreement  may 
afford  such  means.    Hunt  v.  Hayes,  89. 

2.  Whether  such  means  are  adequate  is  for  the  jury.    lb. 

8.  The  question  being  whether  the  defendant  has  paid  the  plaintiff  |25, 
the  defendant  testified  that  he  gave  his  wife  that  sum  for  that  purpose,  and 
left  the  house;  coming  in  soon  after  he  saw  the  plaintiff  standing  beside  the 
table  counting  some  money  and  heard  him  say,  "it  is  all  right. ^*  Held, 
that  the  defendant's  wife  was  a  competent  witness  to  testify  that  she  put 
the  money  upon  the  plaintiff's  plate  at  the  table,  from  whence  he  took  it 
saying,  "  all  right."    Pierce  v.  Bradford,  219. 

4.  Whatever  a  wife  earns  by  her  own  labor  upon  the  understanding  be- 
tween herself  and  husband  that  it  shall  be  hers  will  enure  to  her  benefit. 
Potter  V.  Admr.  Potter  et  ah,  298. 

5.  The  fact  that  such  a  claim  is  presented  against  the  estate  of  a  de- 
ceased person  in  the  name  of  the  husband  does  not  make  it  his ;  it  being 
understood  that  the  wife  shall  have  the  benefit  of  the  allowance.    lb, 

6.  And  the  wife  may  invoke  the  aid  of  a  court  of  equity  to  restrain  the 
administrator  of  her  husband's  estate  from  C/Onveying  away  such  allowance. 
lb. 
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7.  The  mere  fact  that  the  Probate  Court,  in  making  the  wife  her  allow- 
ance, treated  the  claim  as  a  part  of  the  husband's  estate  does  not  alter  the 

a 

case.    lb. 

8.  How  far  the  wife's  property,  or  its  income,  shall  be  subject  to  the  pay- 
ment of  the  husband's  debts,  is  a  matter  of  legislative  control  as  a  part  of 
the  marriage  relation.    Niles  v.  Hallf  458. 

9.  The  fact  that  the  income  of  the  wife's  real  estate  is,  at  a  particular 
period,  liable  for  certain  debts  of  the  husband  in  virtue  of  legislative  enact- 
ment, does  not  give  a  creditor,  whose  debt  accrued  during  that  period,  any 
prospective  interest  in  the  future  income  of  such  estate.    lb, 

10.  Between  1878  and  1883  the  products  of  the  wife's  real  estate  were  by 
statute  made  liable  for  the  husband's  debts  contracted  for  family  neces- 
saries. By  the  act  of  1884  that  liability  was  removed.  Heldj  that  a  debt 
for  necessaries  contracted  previous  to  1884  could  not  be  enforced  against 
the  income  of  the  wife's  real  estate  after  the  passage  of  the  act  of  that  year. 
lb, 

11.  The  defendant  dh*ected  his  wife  to  pay  the  plaintiff  for  certain  ser- 
vices and  the  wife  did  pay  him  in  the  presence  of  her  husband.  Held,  that 
the  wife  was  not  a  competent  witness  to  this  fact,  for  that  in  the  making  of 
such  payment  she  was  not  the  agent  of  her  husband.    Bates  v.  Sabin,  511. 

12.  A  married  woman  is  liable  for  debts  contracted  about  a  business 
which  is  in  fact  hers,  although  conducted  in  the  name  of  another  person  as 
her  agent.    Reed  v.  Netvconib  <Sb  Huabandy  49. 

18.  If  a  husband  carries  on  a  business  as  his  wife's  agent,  which  he  holds 
out  to  the  world  as  her  business  with  her  knowledge,  consent,  an^  approval,' 
she  is  liable  in  respect  thereto.    lb. 

See  Evidence  8,  26,  27 ;  Priority  op  Liens  5,  6,  7,  8 ;  Slander  and 
Libel  1,  2,  3 ;  Witness  9  ;  Mortgage  8. 

INCREASE.  See  Chattel  Mortgage  6,  7. 
INDICTMENT.    See  Perjury  1. 

•     INFANT. 

Dictum,  that  it  is  impossible  to  say  from  the  record  whether  the  de- 
fendant is  liable  for  necessaries  furnished  his  infant  son  who  was  living 
with  the  mother.     Hunt  v.  Hayes,  89. 

INFORMATION.    See  Criminal  Law  1,  2. 

INJUNCTION.    See  Equity  9,  10. 

INNUENDO.    See  Libel  1. 

INSANE  ASYLUM. 

A  person  who  has  been  discharged  from  the  insane  asylum  by  the  super- 
visors of  the  insane,  cannot  be  recommitted  under  a  revocation  of  that  dis- 
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charge  by  a  single  supervisor,  although  it  was  a  condition  of  his  original 
relefise  that  he  might  be.    Re  Gboroe  W.  Thorfb,  894. 

INSANE  PERSON. 

Heldf  that  the  case  showed  such  a  state  of  facts  as  enabled  the  ward  to 
contract  for  his  own  support.    Maughan  v.  Bums'  Estate^  816. 
INSANITY.    See  Insurance. 

INSOLVENCY. 

1.  In  a  suit  by  an  assignee  in  insolvency  to  recover  the  value  of  a  pay- 
ment made  within  four  months,  a  finding  by  a  referee  that  a  debtor  was 
insolvent  at  the  time  of  the  payment,  in  the  sense  that  his  liabilities  ex- 
ceeded his  assets,  that  the  debtor  intended  a  preference,  and  that  the  pay- 
ment was  received  by  the  defendant  having  reasonable  cause  to  believe  that 
the  debtor  was  insolvent  in  the  above  sense,  necessarily  imports  the  further 
fact  that  the  defendant  had  reasonable  cause  to  believe  that  the  payment 
was  made  in  fraud  of  the  insolvent  law,  and  entitles  the  plaintiff  to  a  re- 
covery.   Leuns  <Sb  Leach,  Assignees  v.  Burlington  Savings  Bank,  626. 

2.  And  **  contemplation  Of  insolvency  "  of  that  kind  is  the  same  thing  in 
this  respect  as  actual  insolvency,    lb. 

8.  The  creditor  gave  to  the  defendant  a  mortgage  as  a  part  of  the  fraud- 
ulent preference,  and  the  defendant  afterwards  and  before  the  bringing  of 
this  suit  sold  the  mortgage  note  for  its  full  face  value.  Held,  that  the 
plaintiffs  could  recover  of  the  defendant  the  amount  received  from  the  sale 
of  this  note,  but  not  the  value  of  the  mortgaged  premises.    lb. 

4.  Held,  that  the  evidence  as  reported  by  the  referee,  supported  his 
findings  that  the  creditor  was  insolvent,  that  he  made  the  payment  intend- 
ing a  preference,  and  that  the  defendant  received  it  having  reasonable 
cause  to  believe  that  the  creditor  was  insolvent  or  in  contemplation  of  in- 
solvency,   lb. 

See  Marriaoe  and  Divorcb  1. 

INSURANCE.    See  Mortgage  9. 

INSTRUCTION.    See  Master  and  Servant  8,  4. 

INTENT.    See  EvroENCE  45. 

INTEREST. 

It  not  appearing  that  the  plaintiffs  made  any  demand  on  the  defendant 
before  the  conmiencement  of  suit,  interest  should  be  computed  from  the 
date  of  service.  Lewis  <Sb  Leach,  Assignees  v.  Burlington  Savings  Bank, 
626. 

See  Notes  and  Bills  1,  2;  Jurisdicthon  1;  Damages  5;  Error  6. 

INTERPLEADER. 

1.  A  bill  of  interpleader  will  not  lie  if  the  orator  has  any  interest  in  the 
fund.     Wing,  Admr.,  v.  Spaulding  et  al,,  88. 
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2.  Where  the  fund  is  the  amount  collected  upon  a  non-negotiable  instru- 
ment which  one  of  the  defendants  gave  the  orator  to  collect  upon  the  un- 
derstanding that  he  should  apply  whatever  was  collected  upon  her  indebt- 
edness to  him,  he  has  such  an  interest  in  the  suit  that  he  cannot  maintain 
interpleader.    Ih. 

3.  This  objection  may  be  urged  upon  the  coming  in  of  a  master's  report 
after  a  trial  upon  the  merits,  when  there  has  been  no  decree  of  interplead- 
er, and  some  of  the  defendants  have  answered  setting  up  the  fact  of  inter- 
est in  the  orator.    lb, 

INTOXICATING  LIQUOR. 

1.  One  who  buys  intoxicating  liquor  with  the  money  of  another  and 
takes  it  to  him  with  intent  that  it  be  shared  between  them,  is  guilty  of  an 
act  of  furnishing  under  the  statute.    State  v.  Haasett,  46. 

2.  Hddf  that  the  testimony  in  this  case  tended  to  show  both  a  sale  and 
a  furnishing,  and  that  the  court  below  properly  refused  to  direct  a  verdict. 
lb, 

3.  Under  No.  41,  Acts  of  1882,  it  is  unlawful  to  give  away  intoxicating 
liquor  in  one*8  bam  or  granary.  The  words  "  own  private  dwelling  "  apply 
merely  to  the  building  in  which  one  lives,  eats,  sleeps  and  entertains  hia 
friends.    State  v.  Camp,  205. 

4.  The  evidence  of  the  State  tended  to  show  that  the  witness  went  to 
respondent's  house  and  called  for  cider;  that  the  respondent  invited  him 
into  his  cellar,  told  him  he  had  something  better  than  cider,  and  furnished 
him  with  a  drink  of  whiskey;  that  witness  inquired  what  was  to  pay  and 
respondent  replied  nothing,  that  he  kept  nothing  for  sale,  whereupon  wit- 
ness threw  down  a  quarter  and  went  away.  Held,  that  this  evidence  tended 
to  show  a  sale.    Ih. 

5.  In  order  that  a  pereon  may  be  convicted  of  intoxication  it  is  not  nec- 
essary that  he  should  drink  the  liquor  for  the  purpose  of  becoming  intox- 
icated.   State  V.  White,  372. 

6.  The  seller  of  intoxicating  liquor  may  recover  the  purchase  price  in 
Vermont  if  the  sale  and  delivery  were  in  Massachusetts.  Dame  db  Co.  v. 
Flint,  533. 

7.  An  indictment  for  intoxication  which  alleges  that  the  offence  was 
committed  on  a  date  more  than  thirty  days  before  the  filing  of  the  indict- 
ment in  court,  is  not  for  that  reason  bad  on  demurrer,  for  the  filing  of  the 
indictment  is  not  necessarily  the  commencement  of  the  prosecution.  State 
V.  Stevens,  590. 

See  Amendment  1,  2. 

INTOXICATION.    See  Disclosure;  iNTOxicATiNa  Liquor  7. 

IMPEACHMENT.    See  Witness  1. 

IMMATERIAL  ISSUE.    See  Charge  op  Court  7;  Evidence  54, 55. 
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JOINDER  OF  COUNTS. 

See  Pleading  4,  5,  6,  7;  Death  from  Wrongful  Act  1. 
JUDGMENT.    See  Probate  Court  8. 
JUDICIAL  ACT.    See  Justice  of  Peace  1,  2. 

JUDGE. 

A  judicial  officer,  acting  within  his  jurisdiction  and  in  a  judicial  capac- 
ity, is  not  liable  in  a  private  action  for  his  judicial  acts. 
See  Justice  of  the  Peace  1,  2, 8,  4. 

JURISDICTION. 

The  plaintiff,  defendant  and  three  other  towns  unite  in  the  common 
maintenance  of  a  poor  farm  upon  which  the  paupers  of  the  several  towns 
are  supported.  The  terms  of  the  association  provide  that  in  case  of  a  de- 
ficit, it  shall  be  borne  by  the  several  towns  in  proportion  to  the  number  of 
weeks  during  which  their  paupers  have  been  supported.  Held,  that  a  third 
town  had  no  interest  in  the  event  of  a  suit  brought  by  the  plaintiff  to  re- 
cover of  the  defendant  the  amount  of  an  assessment  paid  to  the  association 
by  the  plaintiff  for  the  support,  upon  this  farm,  of  a  pauper  legally  charge- 
able to  the  defendant.     Toum  of  Jericho  v.  Toton  of  UnderhUh  862. 

See  Reference  1. 

JUSTICE  OF  PEACE. 

1.  A  judge  is  not  liable  to  a  civil  action  for  a  judicial  act,  and  a  justice 
of  the  peace  is  a  judge  within  the  application  of  this  rule.  Banister  v. 
Wdkeman,  208. 

2.  The  examination  of  witnesses,  the  admission  or  rejection  of  evidence, 
and  the  passing  of  sentence  are  aU  judicial  acts.    lb, 

8.  A  respondent  in  a  criminal  prosecution  before  a  justice  has  an  abso- 
lute right  of  appeal  within  two  hours,  and  from  the  moment  such  appeal  is 
taken  the  justice  has  no  further  jurisdiction  in  the  premises.    lb, 

4.  His  acts  in  making  up  the  record  and  issuing  a  mittimus  are  minis- 
terial acts,  for  which  an  action  will  lie.    lb, 

See  Jurisdiction  1. 

LAND  DAMAGES.    See  Highways  and  Bridges  7. 

LANDLORD  AND  TENANT. 

1.  As  a  general  rule  the  tenant  cannot  dispute  his  landlord's  title,  and 
the  saQie  rule  applies  to  an  assignee  of  the  tenant.  Derrick  v.  Luddy,  Apt. , 
462. 

2.  In  an  action  for  the  recovery  of  rent  the  tenant  who  seeks  to  deny  the 
title  of  his  landlord  must  show  that  the  case  fails  within  some  exception  to 
the  general  rule,    lb, 

44 
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8.  If  the  tenant  recognizes  the  title  of  his  landlord  and  pajs  him  roit, 
that  fact  raises  a  promise  between  the  parties  upon  which  an  action  in  gen- 
eral assumpsit  will  lie.    Ih. 

TxAlNDS.    See  Railroad  Companies  1,  2, 

LARCENY.    See  Criminal  Law  8. 

LEGATEE.    See  Evidence  25. 

LIBEL. 

1.  Where  the  language  of  the  alleged  libel  is  susceptible  of  two  mean- 
ings, in  either  of  which  it  is  actionable  per  se,  the  plaintiff  is  confined  upon 
trial  to  that  meaning  put  upon  the  words  by  his  innuendo,  and  the  defend- 
ant can  only  justify  them  in  that  sense.    Norton  v.  Livingston,  478. 

2.  If  the  language  admits  of  more  than  one  meaning,  it  is  for  the  jury 
to  say  what  it  means;  but  it  is  for  the  court  to  determine  whether  it  does 
admit  of  more  than  one  meaning,  and  if  not,  to  say  what  that  meaning  is. 
lb. 

8,  The  meaning  of  the  libel  should  be  gathered  from  the  whole  publica- 
tion, read  and  understood  as  people  in  general  would  read  and  understand 
it.    lb. 

4.  The  entire  publication  was:  "  Luman  P.  Norton  is  the  only  insurance 
agent  in  Vermont  who  has  been  convicted  in  open  court  of  wilful  perjury." 
Heldf  that  the  word  **  convicted  "  could  only  mean,  found  guilty  by  l^gal 
decision,  and  was  not  susceptible  of  the  meaning,  proved  guilty  or  detected 
in  guilt.    lb. 

5.  Upon  the  cross-examination  of  the  defendant  certain  subsequent  arti- 
cles in  his  newspaper  were  introduced  upon  the  question  of  malice.  It  ap> 
peared  that  these  articles  were  written  and  their  publication  paid  for  by 
one  Childs.  Thereupon  the  plaintiff  offered  to  show  that  there  existed  a 
bitter  feud  between  Childs  and  the  plaintiff,  and  that  the  plaintiff  had  pub- 
lished many  libellous  articles  concerning  Childs,  which  provoked  these  ar- 
ticles. Held,  not  admissible,  it  not  appearing  that  this  feud  between  Childs 
and  the  plaintiff  was  known  to  the  defendant,  nor  that  Childs  instigated 
the  libel  in  suit.    lb. 

LIFE   INSURANCE. 

1 .  Under  a  policy  of  life  insurance  containing  a  condition  that  the  insurer 
shaU  not  be  liable  if  death  results  from  "  suicide,  sane  or  insane,*'  there  can 
be  no  recovery  where  the  assured  takes  his  own  life,  although  he  acts  in 
obedience  to  an  insane  impulse  which  has  overcome  his  will.  Billings  v. 
Insurance  Co. ,  78. 

2.  In  case  of  death  from  unexplained  cause  the  presumption  is  against 
suicide.     Walcott  v.  Metropolitan  Life  Ins.  Co.,  221. 

8.    When  a  life  insurance  company  seeks  to  avoid  payment  of  its  policy 
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vqpon  the  ground  that  the  death  of  the  insured  was  caused  by  his  own  act, 
the  evidence  must  affirmatively  show  that  fact.    Tb, 

UFE  SUPPORT.    See  Mortgage  8,  4. 

UMITATION,  STATUTE  OF.    See  Mortgage  5. 

LIMITATION  OF  ACTIONS. 

1.  Questions  as  to  the  limitation  of  actions  are  determined  by  the  law  of 
forum.    Sisson  v.  Niles,  449. 

2.  The  provision  of  R.  L.  s.  970  that  absence  of  the  defendant  from  the 
State  may  interrupt  the  running  of  the  statute,  applies  only  to  absence  from 
the  State  of  Vermont,    lb, 

8.  The  statute  requiring  actions  for  the  recovery  of  taxes  paid  under  pro- 
test to  be  brought  within  one  year,  No.  8,  Acts  1884,  has  no  application  to  a 
suit  for  false  imprisonment,  whereby  the  payment  of  the  tax  was  com- 
pelled.   Taylor  v.  Coolidge,  506. 

4.  In  an  action  of  book  account  one  party  may  credit  the  other  with 
items,  which  are  proper  items  of  credit,  and  thereby  avoid  the  operation  of 
the  statute  of  limitations,  although  the  other  party  claims  nothing  by  rea- 
son of  such  items  and  insists  that  they  shovdd  not  be  credited  to  him.  Bates 
V.  Sabin^  511. 

5.  If  a  promissory  note  be  attested  by  the  wife  of  the  payee  as  a  witness 
with  the  knowledge  and  consent  of  the  maker,  he  cannot  afterwards  object 
that  the  same  is  not  a  witnessed  note  within  the  statute  of  limitations. 
AUxander  v.  Hartley,  361. 

6.  An  endorsement  upon  a  promissory  note,  "  Paid  on  this  note,  March 
11,  1882,  ten  dollars,"  signed  by  the  maker,  is  a  sufficient  written  acknowl- 
edgment to  interrupt  the  running  of  the  statute  of  limitations,  although  no 
payment  was  in  fact  made.    Oay'a  Estate  v.  Hansom  et  al. ,  495. 

7.  And  where  a  wife  joined  with  her  husband  in  a  mortgage  of  her  real 
estate  to  secure  the  payment  of  the  note,  which  was  signed  by  her  husband 
alone,  such  an  acknowledgment  by  the  husband  will  keep  alive  the  mort- 
gage as  against  her.    Tb, 

MALICE.    See  Murder. 
MAKER,    ^ee  Notes  and  Bills  8. 

MARRIAGE  AND  DIVORCE. 

1.  A  discharge  in  insolvency  does  not  bar  a  proceeding  to  enforce  a  de- 
cree for  alimony  made  before  the  filing  of  the  petition.  Noyes  v.  Hubbard, 
302. 

2.  A  divorce  will  not  be  granted  for  a  cause  which  the  libellant  knew  or 
ought  to  have  known  existed  at  the  time  of  the  marriage.  Caswell  v.  Cas- 
well,  557. 

8.  The  libellant  having  married  the  libellee  after  he  had  been  convicted 
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of  murder  in  the  second  degree,  but  while  his  case  was  pending  in  the.  Su- 
preme Court  on  exceptions,  a  divorce  will  not  be  given  upon  the  ground  of 
his  subsequent  sentence  to  the  State  prison  for  life.    lb, 
MARRIED  WOMAN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  A  railroad  company  is  liable  to  its  employes  to  the  same  extent  in  re- 
spect to  foreign  cars  coming  to  it  from  connecting  roads  as  in  respect  to  cars 
owned  by  it.    Reynolds  v.  Boston  <fc  Maine  Rd.  Co,,  66. 

2.  The  use  of  cars  equipped  with  double  deadwoods  is  not  negligence  per 
se,  so  long  as  they  6an  be  coupled  with  safety  by  an  employe  who  knows 
how  the  coupling  should  be  made  and  makes  it  with  proper  care.    lb. 

3.  A  master  must  instruct  his  inexperienced  servant  as  to  those  dangers 
in  an  employment,  which  it  requires  peculiar  skill  and  knowledge  to  avoid, 
which  are  known  to  the  master  and  imknown  to  the  servant.    lb. 

4.  The  defendant  employed  the  plaintiff  as  a  freight  brakeman,  knowing 
that  he  had  no  previous  experience  in  this  capacity.  Most  of  the  cars  then 
being  hauled  over  the  defendant's  railroad  were  equipped  with  single  dead- 
woods,  but  many  were  equipped  with  double  deadwoods,  and  such  cars 
were  liable  to  be  found  in  any  of  the  defendant's  trains.  In  coupling  cars 
equipped  with  the  single  deadwoods,  the  deadwoods  do  not  meet  and  the 
arm  is  extended  directly  in  to  the  link.  With  cars  equipped  with  double 
deadwoods,  the  deadwoods  do  meet  and  the  arm  of  the  coupler  must  be 
carried  above  or  below.  When  injured  the  plaintiff  had  been  in  the  em- 
ploy of  the  defendant  some  five  days,  had  learned  to  couple  cars  equipped 
with  single  deadwoods,  but  had  never  seen  and  did  not  know  there  was 
such  a  thing  as  a  double  deadwood.  Being  called  upon  to  make  a  coupling 
between  two  cars  provided  with  these  double  deadwoods,  he  extended  his 
arm  for  that  purpose  in  the  usual  manner,  when  it  was  caught  and  crushed 
between  the  deadwoods.  JSeld^  that  these  facts  tended  to  show  negligence 
upon  the  part  of  the  defendant  in  not  having  properly  instructed  the  plain- 
tiff as  to  this  hazard.    lb. 

5.  Heidi  further,  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence, as  matter  of  law,  in  not  observing  and  avoiding  the  danger  as  the 
cars  came  together  ;  especially  since  the  evidence  tended  to  show  that  with 
double  deadwoods  even,  the  draw-bars  would  meet  first  and  be  driven 
back. 

MEMORANDUM.    -See  Evidence  46. 
MENTAL  CAPACITY.    See  Evidence  10, 11. 
filCROSCOPE.    See  Witness  10. 
MILL  OWNERS.    See  Wateecoubse  2,  8. 
MINISTERIAL  ACT.    See  Justice  of  Peace  4. 


INDEX.  693 


MODIFICATION. 

The  defendant  was  not  entitled  to  an  instruction  that  he  could  not  be 
made  liable  unless  he  drove  the  horse  beyond  the  point  to  which  he  notified 
the  plaintiff  he  was  going  upon  leaving.  The  rights  of  the  parties  were  de- 
termined by  the  contract  of  bailment,  and  one  party  could  not  modify  that 
by  mere  notice.    StiUwell  v.  Farewelly  286. 

MORTGAGE. 

1.  A  mortgage  subsequent  in  execution  acquires  priority  by  being  first 
recorded,  unless  there  exist  some  facts  or  elements  which  give  to  the  mort- 
gage first  in  execution  a  controlling  equity.    Beeman  v.  Cooper,  et  oZ.,  805. 

2.  The  fact  that  the  mortgage  prior  in  execution  was  given  for  a  debt 
already  secured  by  an  attachment  upon  the  same  premises  would  not  be 
such  an  element.    lb, 

8.  A  mortgage  given  to  secure  the  future  life  support  of  the  mortgagor 
will  not  therefore  lose  its  priority  over  one  given  to  secure  a  present  debt, 
unless  it  affirmatively  appears  that  the  mortgagor  did  not  reserve  sufficient 
property  for  the  payment  of  his  then  indebtedness.    lb. 

4.  And  even  if  this  did  appear,  the  mortgage  given  to  secure  the  present 
indebtedness  would  lose  its  right  to  priority  if  the  mortgagee  stood  by  until 
tlie  consideration  for  the  mortgage  for  life  support  had  been  fully  executed. 
Ih. 

5.  A  payment  by  the  mortgagor  within  fifteen  years  prevents  the  run- 
ning of  the  statute  as  to  the  entire  premises,  notwithstanding  the  mortga- 
gor, to  the  knowledge  of  the  mortgagee,  has  conveyed  a  portion  of  the 
same  to  a  third  party,  who  has  been  in  the  exclusive  occupancy  thereof  for 
more  than  fifteen  years,  without  making  any  payment  upon  or  otherwise 
recognizing  the  mortgage  debt.    Kendall  v.  TYacy  et  al.,  522. 

6.  In  such  case  the  mortgagee  is  not  estopped  from  asserting  his  lien  by 
the  fact  that  he  has  stood  by  and  seen  the  grantee  expend  large  sums  upon 
the  granted  portion,  it  not  appearing  that  the  grantee  was  misled  by  the 
mortgagee.    lb. 

7.  Nor  is  the  grantee  entitled  to  betterments,  if  he  knew  of  the  existence 
of  the  mortgage  when  he  accepted  the  conveyance.    lb, 

8.  A  husband  and  wife  conveyed  to  R.  by  warranty  deed,  premises,  of 
which  the  wife  was  the  sole  owner,  to  secure  an  indebtedness  from  the  hus- 
band to  R.,  and  R.  thereupon  executed  to  the  husband  a  bond  conditioned 
to  re-convey  the  premises  to  him  upon  payment  of  the  indebtedness.  Held, 
that  the  security  would  not  cover  future  advances  made  to  the  husband 
alone.    Brighton  v.  Doyle  et  al. ,  616. 

9.  The  buildings  having  been  insured  in  the  name  of  R.,  but  really  for 
the  benefit  of  the  mortgagee,  any  insurance  money  must  be  applied  by  R. 
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to  the  payment  of  the  original  indebtednees,  and  not  of  such  further  ad- 
vances,   lb, 

10.  As  a  part  of  the  original  transaction  and  to  secure  the  same  indebt- 
edness a  bill  of  sale  was  given  dt  certain  personal  property  in  which  the 
wife  claimed  an  interest,  which  was  subsequently  sold  by  B.  Heldy  that  in 
the  absence  of  any  specific  directions  the  proceeds  should  be  applied  by  him 
upon  the  original  indebtedness.   I  h. 

See  Equity  2 ;  Statute  op  Limitations  2,  3 ;  Chattel  Mortgage  6,  7 ; 
Pbiority  of  Liens  1,  2,  8  ;  Insolvency  8. 

MORTGAGE  OF  PERSONAL  PROPERTY.    See  Chattel  Mortgage. 

MOTION  TO  SET  ASIDE  VERDICT.    See  Verdictt  1. 

MOTION  IN  ARREST. 

A  motion  in  arrest  of  judgment  must  be  heard  and  determined  upon  the 
record  alone ;  and  the  error  so  appearing  must  be  such  as  would  render  the 
judgment  erroneous  notwithstanding  the  verdict.  NoyeSy  Frinck  d:  Fiekett 
V.  Parker,  879. 

MURDER. 

Murder  in  the  second  degree  involves  malice,  but  not  premeditation ;  and 
an  instruction  that  it  wants  the  elements  of  both  malice  and  premeditation 
is  erroneous.    State  v.  Bradley,  466. 

NECESSARIES.    See  Husband  and  Wife  1,  2, 10. 

NEGLIGENCE. 

1.  Negligence  is  ordinarily  a  mixed  question  of  law  and  fact;  but  when 
the  facts  are  not  in  dispute  and  only  one  inference  can  be  drawn  from  those 
facts  by  a  reasonable  man,  it  becomes  purely  a  question  of  law.  Worth- 
ingtonv.  Central  Vt,  Rd,  Co.,  107. 

2.  For  a  passenger  to  be  upon  the  platform  of  a  rapidly  moving  steam- 
car  is,  as  matter  of  law,  prima  fade  negligence,  and  no  recovery  can  be 
had  for  an  injury  which  was  contributed  to  by  the  fact  of  his  being  in  that 
position,  imless  his  presence  there  was  excused  by  the  occasion.    /&. 

3.  That  all  the  seats  in  the  car  are  occupied,  and  the  aisles  crowded  to 
that  extent  that  the  position  of  the  passenger,  standing  in  the  aisle,  is  one 
of  ''  positive  discomfort  to  himself  and  evident  annoyance  to  others,''  does 
not  excuse  a  passenger  from  going  upon  the  platform  voluntarily  and  re- 
maining there  while  the  train  is  in  rapid  motion.    Ih, 

See  Bailment  1,  2. 

NEW  TRIAL.    See  Practice  20. 

NOTES  AND  BILLS. 
1.    The  endorser  of  a  promissory  note  bearing  annual  interest  is  liable  for 
the  interest  as  it  falls  due  before  the  maturity  of  the  note.    Mt.  Mansfield 
Hotel  Co,  V.  Bailey  et  al.,  151. 
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2.  But  he  must  be  charged  with  such  liability  by  demand  and  notice. 
lb. 

8.  By  signing  his  name  upon  the  back  of  the  certificate  the  defendant 
became  prima /aoie  liable  as  a  maker,  nor  did  the  addition  of  the  word 
'*  surety"  alter  that  presumption.    Ballard  v.  Burton,  887. 

4.  The  real  obligation  mtended  to  be  assumed  by  the  defendant  might 
be  shown  provided  it  was  known  to  the  plaintiff  when  he  accepted  the  cer- 
tificate,   lb. 

NOTICE. 

Subsequently  L,  by  procurement  of  the  husband,  paid  B  the  amoimt  of 
his  claim,  including  further  advances,  and  took  a  conveyance  from  him  of 
the  premises.  The  husband  and  wife  were  still  in  possession.  HeZd,  that 
L  acquired  no  better  title  than  B  had,  and  that  the  rights  of  the  wife  were 
not  prejudiced  by  the  fact  that  she  requested  him  to  help  them,  it  not  ap- 
pearing that  she  knew  of  the  future  advances.  Brighton  v.  Doyle  et  al. , 
616. 

See  Highways  and  Bridges  5,  6. 

NOVATION.    See  Frauds,  Statute  of  1. 

OATH.    See  Chattel  Mortgage  1. 

OBJECTION.    See  Practice  7,  8. 

OFFSET.    See  Practice  6. 

OFFICER. 

1.  An  officer's  return  upon  a  copy  of  a  writ  is  a  part  of  such  copy,  and 
he  may  charge  for  the  same  by  the  folio. 

2.  An  officer  may  take  possession  of  personal  property  which  he  has  pre- 
viously attached  by  copy,  if  necessary,  and  in  that  case  may  charge  a  rea- 
sonable sum  for  so  doing. 

ORDEB.    See  Payment  1,  2;  Acceptance  1. 

PARTNERSHIP. 

One  of  the  defendants  made  such  an  agreement  with  the  plaintiff  and 
subsequently  and  while  the  agreement  was  in  force  formed  a  partnership 
with  the  other  defendant.  In  settlement  of  subsequent  dealings  between 
the  plaintiff  and  the  co-partnership,  the  first  named  defendant  aUowed  the 
plaintiff  the  amount  due  him  under  the  secret  agreement,  thus  finding  a 
small  balance  due  from  the  co-partnership,  for  which  a  due  bill  was  given. 
Held,  that  the  plaintiff  might  recover  according  to  the  settlement,  it  not 
appefiring  that  either  the  defendant  firm  or  that  member  of  the  firm  who 
made  the  settlement  were  insolvent.    McEwen  v.  Shannon  <Sb  Co.,  588. 

See  Account.  1,  2. 

Party  in  Interest  6,  7,  8. 
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PARTIES. 

The  plaintiff  may  recover  in  his  individual  capacity  for  material  sold  by 
him  to  the  defendant,  although  the  material  belonged  to  an  estate  of  which 
the  fplaintiff  was  the  administrator,  and  although  the  plaintiff  has  not 
accounted  to  said  estate  for  the  same.    Bates  v.  Sabin,  511. 

See  Equity  5. 

PAROL  EVIDENCE.    See  Evidence  5,  6. 

PAYMENT. 

1.  It  being  understood  as  a  part  of  the  contract  for  the  purchase  of  cer- 
tain lumber  by  the  plaintiff  that  the  purchase  price  should  be  paid  by  an 
order  on  the  defendant,  the  giving  of  the  order  by  the  plaintiff  and  its 
acceptance  by  the  defendant  would  be  a  payment  for  the  lumber,  and  would 
discharge  the  indebtedness  of  the  defendant  to  the  plaintiff  pro  tanto. 
Holmes  v.  Laraway^  175. 

2.  The  indebtedness  so  discharged  could  not  be  revived  without  the  con- 
sent of  the  defendant.    lb. 

PAUPER. 

1.  A  person  is  liable  under  R.  L.  s.  2844  for  transporting  a  pauper  from 
one  town  to  another  with  intent  to  charge  the  latter  with  the  pauper's  sup- 
port, even  though  such  latter  town  is  legally  chargeable  therewith.  Wey- 
bridge  v.  Cushman,  415. 

2.  Held,  that  upon  the  defendant's  own  testimony  he  was  guilty  of  the 
offence  charged,  and  that  a  special  veMict  to  the  contrary  was  against  the 
evidence  and  should  be  set  aside.    lb, 

8.  Under  the  pauper  law  of  1886  the  liability  of  towns  for  the  support  of 
paupers  depends  upon  residence  and  the  question  of  settlement  is  immate- 
rial.    Verahire  v.  Hyde  Park,  688. 

4.  An  order  had  been  made  removing  the  pauper  from  the  plaintiff 
town,  and  from  this  order  an  appeal  had  been  taken  which  was  pending  at 
the  time  of  the  passage  of  the  act  of  1886.  The  pauper  had  not  been  actu- 
ally removed  but  continued  to  reside  in  the  plaintiff  town,  and  never  re- 
sided in  the  defendant  town.  The  support  sued  for  was  subsequent  to  July 
6,  1888.  Held,  that  the  affirmance  of  the  order  of  removal  by  the  Ck)unty 
Court  did  not  make  the  defendant  liable.    lb. 

5.  The  support  sued  for  was  furnished  the  unemancipated  insane  daugh- 
ter of  R,  who  was  the  pauper  removed  by  the  order  above  referred  to. 
Heldf  that  this  did  not  alter  the  case,  for,  (a)  being  unemancipated,  she  was 
a  member  of  her  father's  family  and  subject  to  the  order  of  removal,  and 
(b)  if  not  subject  to  that  order,  and  a  transient  pauper,  still  she  had  never 
resided  in  the  defendant  town,  and  hence  that  town  was  not  liable.    lb, 

PAYMENT.    See  Limitation  of  Actions  2,  3  ;  Mortgage  10. 
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PERJURY. 

The  form  prescribed  in  s.  8,  No.  29,  Acts  of  1890,  is  properly  used  in  an 
indictment  charging  the  commission  of  perjury  in  disclosure  proceedings 
hefore  a  justice  of  the  peace  after  a  conviction  for  intoxication.  State  v. 
Baker,  855. 

PLATFORM.    See  Neguoknce  2,  8. 

PLEADING. 

1.  Duplicity  and  argumentativeness  cannot  be  reached  by  general  de- 
murer, and  a  special  demurrer  must  point  out  specifically  wherein  the  du- 
plicity or  argumentativeness  consist.     Willey  v.  Carpenter ,  212. 

2.  When  a  defendant  relies  upon  a  series  of  acts  by  the  plaintiff  in  justi- 
fication of  an  assault  and  battery,  it  is  not  duplicity  to  set  out  all  these  acts 
hower  multifarious  they  may  be.    Ih, 

8.  Where  such  acts  are  relied  upon  in  justification  it  should  be  alleged 
that  they  have  provoked  the  assault.    Ih. 

4.  The  mere  fact  that  two  causes  of  action  do  not  accrue  to  a  plaintiff 
in  the  same  right,  is  no  reason  why  they  may  not  be  joined  in  the  same 
suit,  for  the  court  can  instruct  the  jury  to  assess  separate  damages  on  the 
several  counts.    Ranneyy  Admr.  v.  St.  J.  &  L.  C  Bd,  Co. ,  277. 

5.  A  count  for  the  defendant's  neglect,  whereby  the  intestate  suffered 
damages  in  his  lifetime,  may  be  joined  with  a  count  for  the  defendant's 
neglect  resulting  in  the  death  of  the  intestate  and  brought  for  the  benefit 
of  the  next  of  kin  under  the  statute.  Preston,  Admr.  v.  St.  J.  <fc  L.  O. 
Rd.  Co.,  280. 

6.  The  action  being  for  negligence  of  the  defendant  in  furnishing  its 
servant  with  unsuitable  cars,  a  general  allegation  that  the  cars  were  im- 
properly loaded,  is  sufficient  without  specifying  the  particulars.    I  h. 

7.  And  if  the  count  contains  such  general  allegations  in  proper  form, 
and  also  allegations  specifying  the  particulars,  which  are  defective,  the  lat- 
ter not  being  repugnant  to  the  former,  the  count  is  not  thereby  rendered 
bad,  for  the  special  allegations  may  be  stricken  out  as  surplusage.    Ih. 

8.  Where  a  plea  in  bar  to  the  declaration  alleges  that  the  defendant 
*'  did  no  other  act  or  thing"  in  the  premises  except  to  order  the  arrest  and 
imprisonment  of  the  plaintiff  for  contempt,  which  it  justifies,  this  will  be  a 
complete  answer  to  the  declaration,  for  if  the  declaration  alleges  other  tres- 
passes than  the  arrest  and  imprisonment,  this  amounts  to  a  general  trav- 
erse of  those  allegations.    Rudd  v.  Darling,  456. 

9.  A  declaration  otherwise  good,  is  not  rendered  bad  on  demmTer  by  a 
defective  allegation  which  may  be  rejected  as  surplusage.  Curtis  v.  Wat- 
son &  Voodry,  586. 

10.  Defects  in  matter  of  form  cannot  be  re£u;hed  by  general  demurrer. 
Rudd  V.  Darling,  456. 
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11.  The  word  **  premises  "  as  used  in  pleadings  refers  to  what  has  been 
already  set  forth ,  and  the  phrase  *'  by  means  of  the  premises"  is  equivalent 
to  by  means  of  what  has  been  previously  detailed.  Parker  v.  Burgess  et 
al;442. 

12.  An  allegation  that  the  plaintiff  was  obliged  to  lay  out  large  sums  in 
curing  herself  of  the  injuries  inflicted  by  the  defendant,  is  in  effect  an  alle- 
gation that  she  did  lay  out  said  sums.    Ih. 

13.  Where  one  clause  contains  an  allegation  of  place  and  time,  that  alle- 
gation will  be  treated  as  carried  into  a  second  clause  connected  with  the 
first  by  the  conjimction  and.    Ih, 

14.  A  demurrer  only  reaches  those  parts  of  a  count  which  are  essen- 
tial to  the  action,  and  wholly  immaterial  allegations  may  be  stricken 
out.    lb. 

15.  When  language  taken  in  its  natural  sense  can  convey  no  other  mean- 
ing than  that  claimed  for  it  by  the  pleader,  it  is  certain  to  a  common  intent, 
and  that  is  sufficient  for  the  allegations  in  a  declaration.    Ih, 

16.  Held,  that  the  second  count  alleged  in  a  manner  certain  to  a  com- 
mon intent  that  the  injury  to  the  plaintiff  was  the  indirect  and  conse- 
quental  result  of  the  negligence  of  both  of  the  defendants,  and  that  there- 
fore the  action  was  properly  brought  against  the  two  jointly.    J&. 

17.  Where  a  count  in  trespass  is  entitled  "In  a  plea  of  the  case,"  such 
defect  cannot  be  reached  by  demurrer.    Parker  v.  Burgess  et  aZ.,  442. 

See  Practice  6  ;  Executors  and  Administrators  2,  3. 
POOR  PERSON.    See  Pauper. 
POSSESSION.    5ee  Notice  1. 

PRACTICE. 

1.  The  Supreme  Court  in  reversing  a  case  for  that  the  trial  court  oughts 
upon  the  evidence,  to  have  directed  a  verdict  for  the  defendant,  will  re- 
mand it  for  a  new  trial.     Worthington  v.  Cent.  Vt.  Rd,  Co.,  107. 

2.  The  Supreme  Court  has  no  discretion  in  the  allowance  of  costs  accru- 
ing in  the  County  Court  upon  the  trial  of  an  appeal  from  the  Probate  Court. 
Bliss  V.  Little's  Estate,  188. 

3.  In  the  absence  of  any  declaration  to  the  contrary,  it  is  to  be  un- 
derstood that  costs  in  the  Supreme  Court  are  adjudged  to  the  prevailing 
party.    76. 

4.  Questions  as  to  costs  in  the  County  Court  can  only  be  properly 
brought  before  the  Supreme  Court  by  having  the  costs  taxed  and  the 
question  decided  in  the  lower  court  and  certified  up  as  a  i)art  of  the 
case.    Ih. 

5.  Questions  as  to  costs  in  the  Supreme  Court  must  be  made  while  the 
case  is  before  that  court.    lb. 
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6.  A  defendant  cannot  have  judgment  for  a  balance  his  dne  upon  the  re- 
port of  a  referee  where  no  plea  in  offset  has  been  filed.  Holmes  v.  Lara- 
way,  175. 

7.  An  objection,  which  refers  merely  to  the  form  of  a  question,  must  be 
defined  when  made,  or  it  will  not  be  afterwards  available.  Foster^a  Eocrs, 
V.  Diekerson  et  cU.,  288. 

8.  Where  an  objection  is  pointed  out  in  the  trial'  court,  the  excepting 
party  is  confined  to  that  ground  of  exception  in  Supreme  Court.    /  b. 

9.  A  judgment  will  not  be  reversed  for  error  in  the  admission  of  testi- 
mony, unless  the  exceptions  affirmatively  show  that  the  testimony  **  in  the 
then  present  aspect  of  the  case  "  was  inadmissible.    Ih. 

10.  An  expert  may  be  asked  to  base  an  opinion  upon  the  testimony 
of  a  witness  to  which  he  has  listened,  assuming  that  testimony  to  be 
true.    Ih. 

11.  The  proponents  are  not  confined  to  the  same  questions  which  the 
contestants  have  propounded  to  their  expert  witnesses.    Ih. 

13.  The  excepting  party  cannot  claim  that  as  error  which  he  insisted 
should  be  done  in  the  court  below.    lb, 

18.  The  parties  having  stipiilated  that  the  stenographic  minutes  of  testi- 
mony taken  on  the  trial  of  this  cause  before  the  Probate  Court  might 
be  used  in  the  County  Court,  if  a  witness  was  **  unable  to  attend  court  by 
reason  of  sickness,"  the  fact  that  a  witness  had  been  in  attendance  on 
County  Court  and  had  there  testified,  does  not  prevent  the  use  of  his  testi- 
mony taken  in  the  Probate  Court,  if  the  witness  is  unable  to  attend  court 
when  that  testimony  first  becomes  pertinent.    lb. 

14.  The  action  of  the  County  Court  in  construing  a  stipulation  between 
coxmsel  will  not  be  revised  by  the  Supreme  Court,  if  the  stipulation  is  sus- 
ceptible of  the  construction  put  upon  it  by  the  court  below. 

15.  It  is  a  sufficient  compliance  with  a  request  to  charge  to  read  it  to  the 
jury  and  tell  them  that  it  embodies  good  law.    lb. 

16.  The  court  was  not  bound  to  tell  the  jury  how  much  evidence  would 
sustain  a  verdict  upon  the  ground  of  undue  infiuence.    lb, 

17.  ^here  an  issue  of  fact  raised  by  a  plea  in  abatement  is  found  in 
favor  of  the  plaintiff,  judgment  in  chief  should  follow  ;  and  the  Supreme 
Court,  upon  sustaining  the  exceptions  of  the  plaintiff,  will  give  such  judg- 
ment as  the  County  Court  should  have  given  and  remand  the  cause  for  the 
assessment  of  damages.    Jericho  v.  Underhill,  362. 

18.  This  court  will  not  presume  that  the  County  Court  made  any  infer- 
ence from  the  facts  found  upon  trial  by  it,  which  was  not  warranted  by 
such  facts.    Austin  v.  Bailey  &  Putnam  et  al.,  867. 

19.  When  the  record  does  not  disclose  what  the  exceptions  taken  and 
allowed  in  the  County  Court  were,  there  is  nothing  for  the  Supreme  Court 
to  consider.    Stilphen  v.  Read,  400. 
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20,  A  petition  for  a  new  trial  made  and  denied  in  the  County  Court  will 
bar  a  similar  petition  in  the  Supreme  Court  for  the  same  cause  and  sup- 
ported by  the  same  evidence.    Ih. 

21.  Where  the  report  of  a  referee  submits  to  the  court  a  question  of  law 
rxpoa  tiie  facts  found,  no  exception  to  the  report  is  needed  to  raise  that 
question.     Willey  v.  Laraway,  559. 

See  Pauper  1,2;  kuLE  op  Reperence  1,  2,  8  ;  Exceptions  3 ;  Trial  9, 
10,  11. 
PREFERENCE.    See  Insolvency  1,  2. 
PREMISES.    See  Pleadings  11. 

PRESUMPTION. 

The  plaintiff  having  introduced  evidence  of  the  value  of  the  horse  when 
received  by  the  defendant,  as  tending  to  show  its  value  when  converted, 
and  the  defendant  having  introduced  no  evidence  of  any  change  in  its  con- 
dition, the  court  properly  instructed  the  jury  that  they  were  to  consider 
whether  its  condition  probably  remained  the  same.  StUhvell  v.  Farewelh 
286. 

See  Schools  and  School  Districts  1,2;  Lipe  Insurance  2;  Practice 
18;  Rule  op  Reperence  5. 

PRESUMPTION  OF  INNOCENCE. 

The  defendant  claimed  that  the  note  was  a  forgery  and  that  the  evidence 
in  support  of  its  execution  was  perjured.  Held,  that  the  jury  should  have 
been  instructed  that  there  was  a  legal  presumption  against  the  conrnaission 
of  both  of  these  crimes,  which  the  defendant  must  overcome.  Stevenson 
V.  Ounning's  Estate^  601. 

PRIORITY  OF  LIENS. 

Adams  held  a  first  mortgage  against  the  property  of  the  Valido  Mar- 
ble Company,  of  which  the  husband  of  the  oratrix  was  treasurer  and  gen- 
eral manager.  The  defendants  held  a  second  mortgage  from  that  company 
of  the  same  premises  to  secure  the  payment  of  certain  bonds;  and  this  sec- 
ond mortgage  contained  a  stipulation  that  the  mortgagor  should  keep  the 
premises  insured  for  the  benefit  of  the  mortgagees.  Adams  had  begun  a 
foreclosure  of  his  mortgage  previously  to  the  making  of  the  defendants- 
mortgage.  After  the  decree  of  Adams  had  become  absolute,  but  in  virtue 
of  an  arrangement  made  with  liim  before,  the  oratrix  paid  him  the  amount 
of  his  decree  and  took  from  him  a  quit-claim  deed  of  the  premises.  Her 
husband  acted  as  her  agent  in  paying  the  money  and  taking  the  convey- 
ance. After  taking  this  conveyance  she  gave  to  the  Valido  Company  a 
written  obligation,  that  she  would  re-convey  to  it  upon  being  repaid  the 
amounts  advanced  by  her,  and  still  later  executed  a  conditional  deed  of 
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that  tenor.  By  these  instruments  it  was  provided  that  the  company  should 
keep  the  premises  insured  for  her  benefit,  and  that  in  the  event  of  loss  the 
insurance  money  might,  if  the  parties  agreed,  be  used  in  rebuilding  the 
premises.  The  company  did  so  insure  the  premises,  the  buildings  were  de- 
stroyed by  fire;  and  an  amount  of  insurance  was  paid  sufficient  to  satisfy 
the  entire  debt  of  the  oratrix,  and  was  by  her  passed  over  to  the  company 
to  be  used  in  rebuilding,  but  was  not  in  fact  used  for  that  purpose.  The 
husband  of  the  oratrix  acted  as  her  agent  in  settling  with  the  insurance 
companies.  The  oratrix  did  not  know  of  the  defendants'  mortgage  but  did 
know  that  there  were  outstanding  bonds  against  the  company.  Held,  that 
the  fact  that  the  oratrix  suffered  the  company  to  retain  the  insurance 
money  did  not  work  a  payment  of  her  debt,  nor  estop  her  from  asserting 
the  same  as  a  prior  lien  against  the  defendants,  for 

1.  While,  if  the  mortgagor  covenants  to  keep  the  mortgaged  premises 
insured  for  the  benefit  of  the  mortgagee,  the  mortgagee  will  have  an  equit- 
able lien  as  against  the  mortgagor  upon  the  proceeds  of  an  insurance  actual- 
ly effected,  although  not  in  terms  for  the  benefit  of  the  mortgagee.  John- 
son V.  Valido  Marble  Co.,  387. 

2.  Still  such  lien  will  not  be  good  as  against  a  prior  mortgagee,  who 
neither  has  nor  ought  to  have  knowledge  of  the  subsequent  mortgage.    lb, 

8.  The  record  of  the  second  mortgage  was  not  constructive  notice  to  the 
oratrix.    lb, 

4.  Nor  was  knowledge  of  the  fact  that  bonds  were  outstanding  sufficient 
to  put  her  upon  inquiry  as  to  how  those  bonds  were  secured,  or  whether 
they  were  secured  at  all.    lb, 

5.  She  did  not  stand  affected  with  the  knowledge  of  her  husband  since 
the  matters  in  which  he  acted  as  her  agent  in  no  way  involved  the  exist- 
ence of  the  defendants'  mortgage.    Tb, 

6.  The  checks  for  the  insurance  money  were  made  payable  to  the  order 
of  the  oratrix,  and  were  by  her  endorsed  and  delivered  to  her  husband,  as 
the  general  manager  of  the  Valido  Ck>mpany.  He  in  fact  deposited  them  to 
the  credit  of  the  oratrix,  and  drew  the  proceeds  out  upon  checks  signed  in 
blank  by  her,  but  without  her  knowledge  that  the  money  had  been  so  de- 
posited or  for  what  purpose  the  checks  were  to  be  used.  Held,  that  the 
rights  of  the  oratrix  were  not  thereby  affected,    lb, 

7.  At  the  time  the  defendants  took  their  mortgage  Adams  had  an  at- 
tachment lien  against  the  premises  which  subsequently  became  a  judgment 
lien  maturing  before  the  decree  of  foreclosure  became  absolute.  The  amount 
of  the  judgment  was  something  more  than  $8000,  and  the  amount  of  the 
decree  something  less  than  $10,000,  the  two  aggregating  over  $18,000.  The 
oratrix  arranged  with  her  husband,  as  the  manager  of  the  Valido  Company, 
that  she  woiild  advance  $18,000  to  pay  off  these  encumbrances  s^d  take  the 
security  of  Adams.    Pursuant  to  this  arrangement  she  paid  her  hufi^band 
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|8,000  for  the  Valido  Company^  and  that  company  with  this  and  additional 
money  of  its  own  paid  the  judgment.  Later  she  paid  her  husband  |10,000 
more  to  satisfy  the  decree.  After  the  decree  had  become  absolute  in 
Adams,  he  was  paid  the  amount  of  his  decree,  being  less  than  |10,000,  and 
thereupon  quit-claimed  to  the  oratriz;  who  agreed  to  re-deed  to  the  Valido 
Company,  upon  re-payment  of  the  entire  (Id, 000.  Held,  that  the  oratrix 
thereby  acquired  a  lien  superior  to  the  defendants*  mortgage  to  the  extent 
of  the  entire  |18,000.    lb. 

See  MoRTQAQE  1, 2,  8,  4. 

PRIVITY  IN  ESTATE.    See  Tenant  in  Doweu  2. 

PRINCIPAL  AND  AGENT. 

1.  A  principal.may  become  liable  by  permitting  his  agent  to  hold  him- 
self out  as  having  apparent  authority.  Winchell  v.  National  Express  Co,, 
15. 

2.  Nor  was  knowledge  of  the  fact  that  bonds  were  outstanding  sufficient 
to  put  her  upon  inquiry  as  to  how  those  bonds  were  secured,  or  whether 
they  were  secured  at  all.    Johnson  v.  Valido  Marble  Co,,  887. 

8.  She  did  not  stand  affected  with  the  knowledge  of  her  husband  since 
the  matters  in  which  he  acted  as  her  agent  in  no  way  involved  the  exist- 
ence of  the  defendant's  mortgage.    lb. 

4.  Nor  would  she  be  bound  by  an  agreement  which  he  executed  in  ref- 
erence to  these  matters  without  her  authority.    lb, 

5.  He  might  also  testify  that  he  received  the  checks  for  the  insurance 
money  from  the  oratrix  as  the  manager  and  in  behalf  of  the  Valido  Com- 
pany, and  not  as  her  agent.    lb. 

PRIVILEGE  COMMUNICATION.    See  Evidence  7,  8. 

PROBATE  COURT. 

1.  A  committee  appointed  by  the  Probate  Court  to  make  partition  of  the 
real  estate  of  a  deceased  person,  must  act  strictly  within  the  statute  or 
their  proceedings  will  be  void.    Re  Robert  T.  Parsons'  Estate,  198. 

2.  Where  the  estate  of  the  decedent  lies  in  common  with  other  real  es- 
tate, it  is  the  duty  of  the  committee  to  first  sever  the  estate  which  they  are 
to  divide  from  that  with  which  it  lies  in  common,  R.  L.  s.  2259  ;  and  the 
fact  that  all  the  parties  in  interest  request  them  to  proceed  otherwise,  will 
not  justify  the  committee  in  departing  from  the  direction  of  the  statute.  If 
they  do,  their  report  can  have  no  effect  as  a  decree  of  the  Probate  Court, 
however  it  may  stand  as  an  award  of  arbitrators.    lb, 

8.  The  report  of  commissioners  allowing  this  claim  against  the  estate  of 
the  intestate,  duly  accepted  by  the  Probate  Court,  is,  under  the  circum- 
stances of  the  case,  evidence  of  a  valid  subsisting  debt,  notwithstanding 
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that  the  orator  was  both  the  administrator  of  A  and  of  the  intestate  in  the 
making  of  said  allowance.    RandaJTa  Admr.  v.  EandcUlt  et  aJ.,  410. 

See  Husband  aot)  WifA  7. 

PUBLICATION.    See  Slander  and  Libel  1,  3, 8. 

PUBLIC  OFFICER.    See  Railroad  Companies  9. 

PURCHASE  MONEY.    See  Trusts  1,  2,  8. 

RAILROAD  COMPANIES. 

1.  The  special  charter  of  a  railroad  company  was  made  subject  to  gen- 
eral legislation.  At  the  same  session  a  general  law  was  enacted  which 
modified  the  provisions  of  the  special  charter  as  to  the  condemnation  of 
lands,  but  which  did  not  go  into  effect  until  after  the  special  charter.  Held, 
that  until  the  general  law  took  effect  the  company  should  act  under  its 
charter  in  condemnation  proceedings.    Croft  v.  Ben.  db  Rut.  Ry,  Co,  1. 

2.  Where  the  charter  required  that  commissioners  appointed  for  the  ap- 
praisal of  land  damages  should  give  the  land  owner  fifteen  days*  notice, 
and  their  report  shows  that  they  in  fact  only  gave  three  and  that  the  land 
owner  did  not  appear,  the  proceedings  are  void  upon  .their  face.    lb. 

8.  If  the  company  subsequently  enters  upon  the  land,  and  constructs 
and  fences  its  road  upon  a  parol  agreement  with  the  owner  that  for  the  sum 
awarded  by  the  commissioners  it  shall  have  the  right  of  way  as  fenced,  and 
shall  leave  the  owner  the  use  of  a  spring  of  water  near  the  track,  it  will  not 
acquire  by  occupation  title  to  any  land  except  that  between  its  fences  as 
then  located.    Ih. 

4.  It  is  the  statutory  duty  of  a  railroad  company  to  fence  its  road  as 
against  any  animals  that  are  lawfully  upon  the  lands  through  which  it 
passes.    Smith  v.  Barre  Rd.  Co.,  21. 

5.  Where  the  land  owner  contracted  to  pasture  the  plaintiff^s  horse  in  an 
adjoining  pasture,  from  which  he  suffered  it  to  escape  upon  his  meadow, 
the  horse  is  lawfully  in  the  meadow  as  regards  the  railroad  company,  and 
the  plaintiff  may  recover  if  it  passes  therefrom  onto  the  track  and  is  injured 
through  the  insufficiency  of  defendant's  fences.    lb. 

6.  Where  a  railroad  is  constructed  by  one  company  and  subsequently 
passes  into  the  hands  of  another,  the  second  company  is  not,  by  reason  of 
its  possession  of  the  road,  liable  for  any  taking  of  property  in  the  original 
construction,  unless  it  has  entered  into  the  use  and  possession  of  the  lands 
so  taken.     Wead  v.  St.  J.  <St  L.  C.  Rd.  Co.,  52. 

7.  If  a  railroad  company  occupies  a  portion  of  a  public  highway  with  its 
road-bed,  an  additional  burden  is  thereby  imposed  upon  the  land,  and  the 
owner  of  the  fee  may  recover  damages  for  the  taking.    lb. 

8.  But  when  a  railroad  company,  without  objection  of  the  municipal  au- 
thorities, makes  a  fill  upon  a  public  highway,  not  for  the  purpose  of  sup- 
porting its  road-bed,  but  to  enable  the  public  to  have  access  to  its  station. 
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no  additional  burden  is  thereby  imposed,  and  no  damages  can  be  recovered 
by  the  owner  of  the  fee.   Ih. 

9.  It  appeared  that  in  the  construction  of  the  raihx>ad  an  old  highway 
was  occupied,  and  a  new  one  constructed  and  used  as  a  substitute,  for  which 
the  railroad  purchased  the  required  lands.  It  also  appeared  that  the  select- 
men filed  at  that  time  in  the  town  clerk's  office  a  certificate  of  the  survey 
of  the  new  highway  and  a  vacation  of  the  old  one.  Heldf  that  from  tliese 
facts  it  should  be  presumed  £hat  an  agreement  was  entered  into  between 
the  selectmen  and  the  railroad  company  for  a  change  in  the  location  of  the 
highway  agreeably  to  R.  L.  ss.  8879-80,  for  the  filing  of  the  certificate  could 
only  be  proper  after  the  making  of  such  an  agreement,  and  a  public  officer 
acting  under  the  provisions  of  a  public  statute  will  be  presumed  to  have 
done  his  duty  until  the  contrary  appears.    Ih, 

10.  It  is  the  duty  of  a  railit>ad  company  to  construct  and  maintain  suffi- 
cient crossings  at  points  where  its  railroad  intersects  a  public  highway.  If 
in  so  doing  it  is  necessary  to  raise  the  bed  of  the  highway  an  additional 
burden  is  thereby  imposed  upon  the  land  for  which  the  owner  of  the  fee 
may  recover  damages. 

11.  In  the  construction  of  such  crossing  the  railroad  company  may  ex- 
tend the  fill  outside  the  limits  of  the  highway,  and  must  make  compensa- 
tion for  the  additional  land  so  taken.    lb, 

12.  Under  R.  L.  s.  8870,  the  orator  is  entitled,  upon  the  facts  found  by 
the  master,  to  damages  for  the  obstruction  of  travel  to  his  store  by  the  con- 
struction of  the  defendant's  railroad,    lb, 

18.  If  a  railroad  company  by  the  construction  of  its  embankments  and 
culverts,  collects  and  discharges  surface  water  in  such  a  manner  as  to  injure 
adjoining  lands,  it  is  liable  for  the  damages  thereby  ensuing,  and  although 
this  defendant  did  not  construct  this  railroad  originally,  nevertheless  if  it 
took  and  maintained  it  as  so  constructed  it  would  be  liable  as  of  the  date 
when  it  went  into  possession.    lb, 

14.  In  estimating  the  damages  the  master  should  consider  that  a  part  of 
the  land  taken  was  a  public  highway  and  a  part  a  private  way.    lb, 

15.  Upon  the  coming  in  of  an  adequate  report,  a  decree  should  be  passed 
that  the  defendant  is  indebted  to  the  orator  in  damages  and  costs,  for  which 
execution  may  issue ;  that  the  amount  of  such  damages  and  costs  is  a  lien 
upon  the  lands  and  rights  taken,  and  that  the  defendant  be  perpetually  en- 
joined from  using  and  enjoying  the  same  unless  payment  be  made  within  a 
time  limited.    lb. 

See  Master  and  Servant  1,  2,  8,  4,  6. 

RECORD.    See  Mortgaqe  1. 

RECORD  OF  WARNING.    See  Schools  and  School  Districts  9, 10. 
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REFERENCE. 

1.  Where  a  rule  of  reference  issued  under  R.  L.  ss.  990-992  is  returned  to 
theCoimty  Court  with  a  finding  for  the  defendant  in  a  sum  less  than  $40, 
and  with  nothing  to  show  that  the  matters  submitted  exceeded  that  sum, 
the  County  Court  is  not  necessarily  deprived  of  its  jurisdiction,  but  may  re- 
commit the  report  for  a  further  finding  that  the  matters  submitted  did  ex- 
ceed that  sum.    Potter  et  al,  v.  Thompson,  427. 

2.  Upon  the  re-commitment  of  a  report  for  such  further  findings  no 
notice  to  the  parties  of  further  hearing  is  necessary,  for  no  further  hearing 
is  contemplated.    lb, 

3.  The  docket  entry  showed  that  the  report  was  re-committed  for  further 
hearing.  Held,  that  so  long  as  the  report  was  accepted  and  judgment  en- 
tered upon  it,  it  must  be  presumed  that  the  amendment  answered  the  pur- 
pose of  the  re-commitment,  and  that  if  counsel  were  led  by  the  form  of  the 
entry  to  expect  a  notice  of  further  hearing,  the  relief  would  be  in  the 
County  Court.    Ih, 

4.  The  parties  cannot  enlarge  the  scope  of  a  rule  of  reference  like  the 
above  by  an  agreement  among  themselves  at  the  time  of  the  hearing.    Ih, 

5.  The  referees  attached  to  their  report  the  accoimts  of  the  parties  for 
the  purpose  of  showing  that  the  matters  submitted  exceeded  $40.  The  ac- 
count of  the  defendant  was  against  but  one  of  the  plaintiffs,  whereas  the 
finding  of  the  repprt  was  against  the  plaintiffs  jointly.  Held,  that  this 
state  of  things  would  not  vitiate  their  report,  for  it  would  be  presumed  that 
there  was  evidence  before  them  tending  to  show  a  joint  liability.    Ih. 

REFEREE.    See  Insolvency  4. 

RENT.    iSee  Execution  1. 

REVERSION.    See  Tenant  in  Dower  1,  2,  3. 

RES  JUDICATA.    See  Former  Adjudication  1. 

RESULTING  TRUSTS.    See  Trusts  1. 

RULE  OF  REFERENCE.    See  Reference  1. 

SALE. 

1.  Goods  of  the  value  of  more  than  $40  were  purchased  orally  by  S  with- 
out delivery  of  any  portion  or  payment  of  any  part  of  the  purchase  money. 
They  were  to  be  delivered  in  B  by  the  vendor,  the  freight  to  be  paid  by  the 
consignee  and  deducted  from  the  purchase  price.  The  consignee  had  never 
applied  to  the  carrier  for  the  goods  nor  paid  the  freight.  Held,  that  the 
title  remained  in  the  vendor  and  that  the  goods  could  not  be  attached  upon 
the  debt  of  the  vendee.    Agnew  et  al.  v.  Dumaa,  147. 

2.  Where  intoxicating  liquor  is  ordered  by  letter  by  a  person  in  New 
Hampshire  froip  a  finn  doing  business  in  Boston,  Mass.,  the  sale  is  to  be 

45 
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treated  as  made  at  the  place  where  the  goods  are  delivered.    Damen  <£r  Co, 
y.  Flint,  533. 

3.  Nothmg  appearing  as  to  the  terms  of  payment,  a  delivery  to  an  ex- 
press company  for  transportation  by  the  direction  of  the  purchaser,  is  a 
delivery  to  the  purchaser  at  the  place  where  such  delivery  is  made,    lb, 

4.  Where  the  seller  delivered  the  goods  to  the  railroad  company  con- 
signed to  his  own  order  at  Windsor,  Vt. ,  and  took  duplicate  receipts  there- 
for from  the  company,  which  he  immediately  endorsed  to  bearer  and  de- 
posited in  the  post-office  addressed  to  the  purchaser,  who  afterwards 
claimed  and  received  the  goods  upon  the  same  at  Windsor,  the  depositing 
of  the  receipts  in  the  po6tK)ffice  in  Boston  operated  as  a  delivery  of  the 
goods  there.    Ih. 

See  Timber  ;  Contract  8. 
SATISFACTION.    See  Conditional  Sale  4. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  A  school  district,  composed  of  territory  from  two  or  more  towns, 
which  has  maintaiaed  an  organization  and  acted  as  a  school  district  since 
1800,  will  stand,  as  to  being  dissolved,  like  a  union  district  formed  by  the 
concurrent  votes  of  two  or  more  towns.    Lathrop  v.  Sunderland,  35. 

2.  Such  a  district  would  not  be,  as  the  law  was  la  1886,  dissolved  by  the 
adoption  of  the  town  system  by  that  town  in  which  the  school  house  was 
located.    Tb, 

3.  Under  the  statutes  in  force  in  1850  the  selectmen  of  a  town  had  no  au- 
thority to  set  off  private  land  for  a  school  house  lot  and  award  the  owner 
damages  therefor,  and  a  writing  purporting  to  be  such  a  set-off  is  not  ad- 
missible as  evidence  upon  the  question  to  the  title  to  such  lot.  Wheeler  et 
al  V,  School  District  No.  IS,  in  Barre,  184. 

4.  If  a  grantor  includes  in  a  warranty  deed  premises  to  which  he  has  no 
title,  the  grantee  takes  thereby  only  so  much  as  is  covered  by  the  title  of 
his  grantor ;  nor  will  he  acquire  by  the  occupancy  of  that  portion  to  which 
his  grantor's  title  extends  any  title  to  the  balance,  so  long  as  that  is  in  the 
adverse  possession  of  another.    lb, 

5.  Under  No.  9,  s.  105,  Acts  of  1888,  the  prudential  committee  of  one 
school  district  has  no  authority  to  contract  with  an  adjoining  district  for 
the  instruction  of  the  scholars  of  the  former  unless  authorized  by  a  vote  of 
his  district  in  accordance  with  the  provisions  of  that  act.  School  Dist  So. 
4  in  Bethel  v.  School  Dist.  No.  2  in  Stockbridge^  527. 

6.  If  the  prudential  conmiittee  has  no  such  authority  his  district  is  not 
liable  for  instruction  furnished  by  an  adjoining  district  under  contract  with 
him.    lb, 

7.  The  district  appointed  an  agent  to  settle  all  the  claims  against  it,  hav- 
ing in  contemplation  this  claim  by  the  plaintiff  for  tuition.    Held,  that  the 
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district  would  not  be  bound  by  the  action  of  the  agent,  unless  there  was 
some  appropriate  article  in  the  warning  for  the  meeting  at  which  he  was 
appointed,    lb, 

8.  An  article,  "  to  see  if  the  district  will  vote  to  instruct  the  prudential 
committee  to  hire  their  scholars  schooled  in  other  districts,"  or  "  to  see  if 
they  will  raise  money  to  defray  the  expenses  of  the  same,"  is  not  suf- 
ficient.   Tb. 

9.  The  proceedings  of  a  school  district  meeting  are  not  void  because  the 
clerk  failed  to  record  the  warning  in  accordance  with  No.  181,  Acts  of  1888< 
^da'fns  V.  Sleeper,  544. 

10.  Under  a  warning  to  see  if  the  district  will  **  vote  to  raise  money  to 
pay  the  district  expenses,'*  a  vote  to  "  raise  money  to  support  the  school 
and  pay  the  indebtedness  of  the  district,"  is  sufficiently  definite.    Ih, 

SELECTMEN.    See  Schools  and  School  Districts  8. 
SICKNESS.    See  Error  4. 

SLANDER  AND  LIBEL. 

1.  The  sending  of  a  libellous  conununication  by  mail  in  a  sealed  envel- 
ope addressed  to  the  person  libelled,  is  not,  without  some  additional  fact,  a 
publication  of  the  libel,  although  the  person  addressed  is  a  married  woman. 
Wilcox  v.  Moon,  450. 

2.  A  husband  has  no  legal  right  to  open  the  letters  of  his  wife  with- 
out her  consent ;  and  if  she  voluntarily  shows  him  the  libel  that  is  her  pub- 
lication.   Tb. 

8.  Qy^ere,  how  it  might  be  if  the  husband  was  in  the  habit  of  opening 
his  wife's  correspondence,  and  this  was  known  to  the  sender.    lb, 

SPECIAL  MASTER.    See  Trusts  3 ;  Evidence  31. 

SPRINGS.    5e€  Waters. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATIONS.  See  Limitation  op  Actions  ;  Condi- 
tional Sale  5. 

STENOGRAPHIC  TRANSCRIPT.    See  Exceptions  4. 

SUICIDE.    See  Lipe  Insurance  3. 

SUNDAY.    See  Error  5. 

SUPERVISORS  OF  INSANE.    See  Insane  Asylum. 

STATUTES  CONSTRUED  AND  LIMITED. 

1.  R.  L.  4328-4284,  disturbing  public  peace 27 

2.  R.  L.  2958-2970,  maintenance  of  bridges  by  two  towns 80 

8.    R.  L.  501-604,  union  school  districts 88 

4.  R.  L.  8879,  8880,  alteration  in  highway  by  railroad  company 61 

5.  R.  L.  8888,  maintenance  of  public  crossing  by  railroad  company..    62 
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6.  R.  L.  8870,  obetruction  to  private  way  by  railroad  company.. 63 

7.  R.  L.  3859,  condemnation  of  lands  by  railroad  company 63 

8.  R.  L.  1089,  trustee  process 99 

9.  R.  L.  2280,  taxation  of  costs  on  appeal  to  County  Ck>urt 184 

10.  R.  L.  724  et  aeq. ,  trials  by  special  masters  in  chancery 140 

11.  R.  L.  2018,  jurisdiction  of  Probate  Court 171 

12.  R.  L.  1214,  1215,  action  of  account  between  partners 174 

18.  R.  L.  2259,  partition  of  real  estate : 195 

14.  R.  L.  2268,  appellate  jurisdiction  of  County  Court  from  Probate 

Court 196 

15.  R.  L.  997,  treating  jurors,  verdict  set  aside 199 

16.  R.  L.  1678,  right  of  appeal  by  respondent 209 

17.  R.  L.  1676,  effect  of  appeal  by  respondent 210 

18.  R.  L.  1005,  right  of  married  women  to  testify  for  or  against  hus- 

band  220 

19.  R.  L.  996,  right  of  jury  to  find  special  verdict 279 

20.  R.  L.  828,  justice  a  court  of  record - 210 

21.  R.  L.  2140,  prosecution  of  suit  by  administrator  for  benefit  of  third 

person 279 

22.  R.  L.  3800,  sale  of  intoxicating  liquor 296 

23.  R.  L.  1856,  discharge  in  insolvency 303 

24.  R.  L.  1181,  attachment  of  personal  property  under  mortgage 312 

25.  R.  L.  1983,  trusts  in  lands 332 

26.  R.  L.  2157, 2158,  2455,  proceedings  of  Probate  Court  against  em- 

bezzler  357 

27.  R.  L.  1111, 1119,  liability  of  trustee  for  specific  articles 359 

28.  R.  L.  3814,  8844,  concurrent  jurisdiction  of  justice  and  County 

Court  in  offences  for  intoxication. 877 

29.  R.  L.  2897,  election  of  supervisors  of  the  insane 398 

30.  R.  L.  8,  joint  authority  of  three  or  more  persons 899 

31.  R.  L.  1707,  allegation  of  ownership  in  larceny 406 

32.  R.  L.  1 565-1592,  levy  of  execution  upon  real  estate 413 

33.  R.  L.  1597,  1582,  rent  of  real  estate  set  off  on  execution 413 

34.  R.  L.  2844,  transportation  of  paupers 417 

35.  R.  L.  1002,  competency  of  witness  when  one  party  is  dead 425 

36.  R.  L.  1003,  competency  of  witness  where  representative  is  a  party  425 
87.  R.  L.  990-992,  rule  of  reference  by  justice 429 

38.  R.  L.  912,  joinder  of  counts  in  trespass  and  case 447 

39.  R.  L.  970,  limitation  of  action  where  defendant  is  without  the  state  450 

40.  R.  L.  804,  adjournment  of  County  Courts 515 

41.  R.  L.  2925-2942,  payment  of  damages  upon  laying  out  highway...  542 

42.  R.  L.  1887,  exceptions  from  County  to  Supreme  Court  in  highway 

cases 548 
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48.     R.  L.  822,  duty  to  procure  and  fill  out  tax  inventory 646 

44.  R  L.  845,  preparation  by  town  clerk  for  listers  of  abstracts  of 

transfers 547 

45.  R.  L.  521,  notice  of  school  meeting 548 

46.  R.  L.  4206,  treble  damages  for  trespass 660 

47.  R.  L.  2227,  right  of  dower 561 

48.  R.  L.  1450,  tender  of  damages  for  tort 558 

49.  R.  L.  8857,  amendment  of  criminal  process w 570 

50.  R.  R.  074,  new  promise  as  availing  statute 498 

51.  R.  L.  1966,  record  of  chattel  mortgage 508 

62.    R.  L.  8058,  collection  of  highway  taxes 509 

53.  Act  of  1884,  No.  18,  highways  and  bridges 80 

54.  Act  of  1882,  No.  16,  State  aid  for  highways 80 

65.  Act  of  1886,  No.  16.  s.  7,  amendment  of  act  relating  to  State  aid 

for  highways — 80 

66.  Act  of  1884,  No.  18,  s.  7,  same 81 

57.    Act  of  1882,  No.  16,  same 81 

68.    Act  of  1888,  No.  11,  appeals  from  Probate  Ck)urt 184 

59.  Act  of  1878,  No.  17,  appointment  of  trial  masters  in  chancery 140 

60.  Act  of  1880,  No.  62,  liability  of  towns  for  damages  on  highway...  145 

61.  Actofl882,  No.  18,  same....! 146 

62.  Act  of  1886,  No.  46,  s.  2,  competency  of  husband  and  wife  as  wit- 

nesses  220,517 

68.    Actof  1882,  No.  41,  sale  of  intoxicating  liquor 296 

64.    Act  of  1890,  No.  29,  s.  1,  indictments  for  perjury 856 

66.    Act  of  1888,  No.  86,  appointment  of  supervisors  of  insane 898 

66.  Act  of  1882,  1884,  No.  48,  s.  4,  care  of  insane  persons  not  danger- 

ous  899 

67.  Act  of  1882,  No.  86,  amendment  of  criminal  process 406 

68.  Act  of  1884,  No.  189,  levy  of  execution  on  real  estate 418 

69.  Actof  1890,  No.  89,  same 414 

70.  Act  of  1884,  No.  140,  s.  2,  property  rights  of  married  woman 466 

71.  Act  of  1884,  No.  226,  ss.  48,  74,  Municipal  Court  of  Bennington 460 

72.  Act  of  1888,  No.  9,  ss.  105,   106^  181,  instruction  in  other  school 

districts 529 

78.    Act  of  1882,  No.  86,  s.  2,  amendment  of  criminal  process 570 

74.    Act  of  1884,  No.  12,  repairing  of  highways 509 

76.    Act  of  1884,  No.  8,  taxes  paid  under  protest 610 

76.    R.  S.  United  States,  s.  6248,  payment  by  national  bank  when  in- 
solvent  892 

TAXES.    See  Grand  List  1. 

TAX  WARRANT.    See  False  Imprisonment. 
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TENANT  IN  DOWER. 

1 .  A  tenant  in  dower  is  liable  to  the  reversioner  for  waste  done  the  prem- 
ises by  a  stranger,  and  may  therefore  maintain  an  action  against  a  stranger 
for  an  injury  to  the  reversion.     Willey  v,  Laraway,  559. 

3.  A  judgment  in  such  an  action  would  bar  an  action  for  the  same 
injury  by  the  reversioner,  for  the  tenant  and  reversioner  are  privies  in 
estate.    lb. 

8.  The  plaintiff  was  the  widow  of  Silas  Willey.  Volney  Willey,  the 
heir  of  Silas  Willey,  conveyed  to  the  defendant  the  east  half  of  lot  81,  "ex- 
cept five  acres  more  or  less  out  of  the  south-east  comer  of  said  lot  hereto- 
fore set  off  as  a  part  of  the  widow's  dower."  In  fact  more  than  fourteen 
acres  of  said  lot  had  been  set  out  as  dower.  The  report  f  oimd  that  the  de- 
fendant had  cut  a  small  quantity  of  lumber  on  the  five  acres  excepted  in 
the  deed,  and  a  much  larger  quantity  on  the  nine  acres  not  excepted,  and 
that  there  was  still  ample  timber  for  the  estovers  of  the  widow.  Held,  that 
the  defendant  was  liable  to  the  plaintiff  for  the  timber  cut  upon  the  five 
acres,  but  not  for  that  cut  upon  the  nine  acres,  for  as  to  that  he  was  him- 
self the  reversioner,  and  the  only  injury  was  to  the  reversion.    Jb. 

TENDER. 

1.  The  plaintiff  is  under  no  obligation  to  furnish  the  defendant  with  a 
statement  of  his  costs,  and  that  he  neglects  or  refuses  to  do  so  is  no  excuse 
for  an  insufficient  tender.     Willey  v.  Laraway,  566. 

2.  In  determining  whether  a  tender  has  been  seasonably  made  under  R. 
L.  s.  1450,  both  the  day  of  the  tender  and  the  first  day  of  the  term  should 
be  excluded.    lb. 

8.  In  case  of  a  tender  for  damages  by  a  trespass,  the  defendant  will  not 
be  relieved  from  further  costs  unless  the  County  Court  affirmatively  finds 
that  he  acted  in  good  faith.  It  is  not  enough  that  no  fact  appears  in  the* 
referee's  report  inconsistent  with  that  idea.    lb. 

THREATS.    See  Evidence  42. 

TIMBER. 

The  defendants,  being  the  owners  in  fee  of  certain  lands,  let  W  into  pos- 
session under  an  agreement  to  convey  upon  the  payment  of  a  certain  sum. 
Before  payment  W  severed  lumber  from  the  premises  with  the  knowledge 
of  the  defendants  and  sold  it  to  the  plaintiff.  The  defendants  notified  the 
plaintiff  that  they  claimed  the  lumber  before  he  paid  for  it.  Held,  that  the 
lumber  belonged  to  the  defendants  and  that  they  might  take  possession  of 
it.    HiUiard  v.  Dean  et  al. ,  292. 

See  ElQUiTY  9. 

TREATING  JURORS.    See  Verdict  1. 
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TRIAL. 

1.  The  court  need  not  answer  a  request  not  warranted  by  the  evidence^ 
although  it  contains  a  correct  proposition  of  law.  Winchell  v.  NationcU 
Express  Co. ,  16. 

2.  Where  an  issue  has  been  found  in  favor  of  an  excepting  party,  no  re- 
versable  error  can  be  predicated  in  respect  of  that  issue.  Oood  v.  Knox  et 
al,,  97. 

3.  The  trial  court  is  not  bound  to  instruct  the  jury  in  a  given  particular » 
even  though  that  instruction  be  a  correct  exposition  of  the  law,  unless  the 
evidence  in  the  case  requires  it.    Ih. 

4.  Where  a  party,  after  having  excepted  to  the  action  of  the  court  in 
overruling  his  motion  for  a  verdict  upon  the  evidence,  puts  in  further  testi- 
mony, he  thereby  waives  the  exception.    Paine  v.  Webster,  105. 

5.  It  is  error  to  submit  an  issue  to  the  jury  which  there  is  no  evidence 
tending  to  maintain.     Worthington  v.  Cent,  Vt,  Rd.  Co.,  107. 

6.  The  County  Court  may  permit  the  plaintiif ,  upon  trial  of  an  appeal 
from  the  allowance  of  commissioners,  to  raise  the  ad  damnum  of  the  dec- 
laration filed  in  the  Probate  Court,  where  the  claim  presented  to  the  com- 
missioners and  that  tried  in  the  County  Court  are  identical.  Maughan  v. 
Bum^  Estate,  816. 

7.  The  trial  court  may,  under  No.  86,  Acts  of  1882,  allow  an  indictment 
for  larceny  to  be  amended  on  trial  by  changing  the  name  of  the  person  in 
whom  the  ownership  is  laid.    State  v.  Casavant,  405. 

8.  It  is  reversible  error  if  counsel,  after  a  letter  has  been  excluded,  per- 
sists, against  the  objection  and  exception  of  the  other  side,  in  offering  the 
separate  parts  of  it  in  such  a  way  as  to  get  its  contents  before  the  jury. 
RvM  V.  Rounds,  482. 

9.  The  court  might  properly  direct  a  verdict  for  the  amount  so  paid. 
Taylor  v.  Coolidge,  506. 

10.  If  the  defendant,  without  introducing  any  evidence  upon  its  own 
part,  moves  for  a  verdict  at  the  close  of  the  plaintiffs  evidence,  it  thereby 
admits  the  truth  of  such  evidence,  and  the  case  should  be  disposed  of 
accordingly.     Walcott  v.  Metropolitan  Life  Ins.  Co.,  321. 

11.  The  evidence  of  the  plaintiff  having  shown  tlie  death  of  the  insm*ed 
and  the  making  of  the  requisite  proof.  Held,  that  the  court  should  have 
directed  a  verdict  in  her  favor  for  the  full  amount  of  the  policy.    Ih. 

5ee  Practice  17;  Burden  op  Proof  1;  Charge  op  Court  8,  4,  5;  Ex- 
ceptions 8. 
TROVER.    See  Modification  1. 

TRUSTEE  PROCESS. 

1.  The  service  of  trustee  process  impounds  in  the  hands  of  the  trustee, 
to  await  the  determination  of  the  suit,  the  property  of  the  defendant  sub- 


712  INDEX. 


ject  to  trustee  process  which  is  then  lawfully  in  the  possession  of  the  trus- 
tee.   Deno  y.  Thomas,  858. 

2.  If  the  defendant  takes  such  property  from  the  possession  of  the  trus- 
tee he  is  liable  in  nominal  damages  at  least.    lb. 

3.  And  he  is  liable  in  actual  damages  to  the  amoimt  of  a  judgment  ob- 
tained against  and  paid  by  the  trustee  in  the  trustee  suit,  not  exceeding  the 
value  of  the  property.    lb, 

4.  Nor  is  it  material  that  the  trustee  suffers  this  judgment  by  default, 
provided  he  would  have  been  held  chargeable  had  he  appeared  and  dis- 
closed,   lb, 

TRUSTS. 

1.  Where  upon  the  purchase  of  real  estate  the  conveyance  of  the  legal 
title  is  made  to  one  person,  while  the  consideration  is  paid  by  another,  a 
trust  thereby  results  by  implication  of  law  in  favor  of  the  person  who  pays 
the  purchase  money,  and  the  facts  necessary  to  raise  such  trust  may  be 
shown  by  parol.     Williams,  Admr.  v.  Wager  et  al. ,  826. 

2.  Nor  does  it  alter  the  rule  that  the  one  to  whom  the  conveyance  was 
made  is  dead.    lb, 

8.  The  evidence  of  such  a  trust  must  be  clear  and  satisfactory,  but  by 
this  it  is  only  meant  that  the  trier  of  the  case  must  be  reasonably  satisfied 
of  the  fact  which  the  evidence  tends  to  prove;  and  when  the  case  is  referred 
to  a  special  master  to  find  and  report  the  facts,  his  finding  is  conclusive  upon 
the  court,  certainly  unless  he  reports  the  evidence  upon  which  that  finding 
is  based.    lb, 

4.  A  resulting  trust  cannot  be  raised  by  any  transactions  between  the 
parties  subsequent  to  the  passing  of  the  legal  title,  but  it  is  not  necessary 
that  the  entire  purchase  money  should  be  paid  at  the  time  of  the  convey- 
ance. It  is  enough  if  the  one  setting  up  the  trust  assumed  to  pay  as  a  part 
of  the  original  transaction  and  subsequently  did  pay  the  consideration.    lb. 

5.  The  owner  of  property  may  create  in  himself  a  voluntary  trust  in  re- 
si)ect  thereto  by  any  act  or  declaration  which  unequivocally  shows  that  he 
holds  such  property  in  trust  for  the  beneficiary.  Conn.  River  Savings 
Banky.  Albee,  571. 

6.  It  is  not  necessary  that  the  beneficiary  should  know  of  or  assent  to 
such  trust.    lb. 

7.  When  a  voluntary  trust  has  once  been  perfected  it  cannot  be  revoked 
or  altered  by  the  donor,  unless  this  right  was  reserved  by  the  terms  of  its 
creation.     lb. 

8.  A  father  deposited  in  a  savings  bank  a  sum  of  money  to  the  credit  of 
liis  son,  and  received  a  deposit  book  in  which  the  son  was  named  as  the 
depositor  and  he  himself  as  trustee.  The  son  did  not  know  of  the  deposit 
and  the  father  kept  the  book  among  his  papers  until  his  death.    Held,  that 
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a  voluntary  trust  was  thereby  created  in  fayor  of  the  son,  unless  some  fact 
or  declaration  appeared  to  show  a  contrary  intent.    lb. 

9.  That  the  father  made  the  deposit  in  the  name  of  the  son  to  escape 
tcucation  is  not  such  a  fact.    lb. 

UNDUE  INFLUENCE. 

1.  In  order  to  set  aside  a  will  for  undue  influence  it  must  appear  that  the 
influence  was  exerted  upon  the  very  act  of  making  the  will.  Foster^s  Exrs. 
V.  Dickeraon  etaJ.,  283. 

2.  And  the  influence  must  proceed  to  that  extent  that  the  free  agency 
and  independence  of  the  testator  is  overcome,  and  he  is  constrained  to  do 
what  is  really  against  his  will.    lb. 

See  Evidence  17;  Practice  16. 

UNION  DISTRICT.    SeeScuooi^  and  School  Districts  1,  2. 

VERDICT. 

Whether  or  not  tobacco  be  *'  victuals  or  drink,"  (in  the  opinion  of  Taft» 
J.,  it  is  both)  the  furnishing  of  it  to  a  juryman  by  way  of  treat  is  within 
the  purview  of  R.  L.  s.  997;  and  if  a  party  after  trial  in  the  County  Court 
assembles  the  jurors  and  pays  the  cigars,  a  verdict  in  his  favor  will  be  set 
aside.    Baker,  Apt.  v.  Jacobs,  197. 

See  Pauper  1,  2. 

VESTED  RIGHTS.    See  Highways  and  Bridoes  2. 

WAIVER.  See  Chattel  Mortgage  3,  4 ;  Motion  in  Arrest  1 ;  Consid- 
eration 8,  4  ;  Conditional.  Sale  8. 

WARNING.    See  Schools  and  School  Districts  8,  9, 10. 

WATERCOURSE. 

1.  A  land  owner  may  change  or  modify  the  flow  of  a  stream  across  his 
own  lands,  but  not  in  such  a  way  as  to  injure  other  lands  upon  the  same 
stream.    Ames  v.  Dorset  Marble  Co.  et  al.,  10. 

2.  Where  the  deposits  from  two  mills  situated  one  above  the  other  upon 
a  stream  together  cause  injury  to  adjacent  lands,  their  owners  are  not  lia- 
ble as  joint  tort  feasors,  but  each  is  severally  responsible  for  the  proportion 
of  the  damages  caused  by  his  mill.    / b. 

8.  Where  the  water,  flowing  in  a  watercourse,  spreads  out  over  the  sur- 
face, ceases  to  have  and  never  returns  to  a  defined  channel,  the  character 
of  a  watercourse  is  lost.    Hawley  et  ah  v.  Sheldon,  491. 

WATERS. 

1.  The  petitioner  was  the  owner  of  certain  large  springs,  the  water  from 
which  ran  in  well  defined  courses  across  his  lands.     The  petitionee  took 
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these,  improyed  them  and  used  all  the  water  m  coimection  with  its  water 
system.  Held,  that  the  petitioner  was  entitled  by  way  of  damages  not 
merely  to  the  value  of  the  water  to  him  as  it  ran,  but  also  to  the  value 
of  the  springs  for  the  purpose  of  improvement  and  development.  Har- 
wood  V.  Village  of  West  Randolph^  41. 

2.  But  what  the  springs  would  have  possibly  been  worth  for  the  purpose 
of  supplying  the  petitionee  itself  and  its  inhabitants  with  water,  had  it  con- 
structed no  system  of  its  own,  is  not  a  proper  basis  for  estimating  the  dam- 
ages, the  owner  having  contemplated  but  never  actually  undertaldng  such 
an  enterprise.    Ih, 

WILL.  See  Evidence  10, 11,  25,  26,  27,  28  ;  Equity  6,  7,  8  ;  Undue  In- 
fluence 1,2;  Witness  11. 

WITNESS. 

1.  A  party  calling  his  adversary  as  a  witness  to  fix  a  several  liability 
upon  his  co-defendant,  cannot  impeach  him  by  showing  former  contradic- 
tory statements,  however  it  may  be  when  the  witness  is  called  to  fix  liabil- 
ity upon  himself.     Good  v.  Knox  et  al. ,  97. 

2.  HeZd,  that  the  court  did  not  in  effect  instruct  the  jury  that  the  testi- 
mony of  a  subscribing  witness  as  to  the  capacity  of  the  testatrix  was  to  be 
given  any  greater  weight  than  that  of  other  witnesses  having  the  same 
means  of  knowledge.    Foster' a  Exrs.  v.  Dickerson  et  aZ.,  23& 

3.  Whether  the  witness  has  such  knowledge  is  for  the  determination  of 
the  trial  court,  and  the  determination  of  that  tribunal  will  be  conclusive 
unless  it  appears  that  there  was  error  in  law  in  making  it.  Matighan  v. 
Bums'  Estate,  316. 

4.  The  intestate,  being  indebted  to  A  in  the  sum  of  flOOO  evidenced  by 
a  promissory  note,  conveyed,  without  consideration,  all  his  property  to  the 
defendants.  This  note  was  subsequently  allowed  against  his  estate  and  the 
orator  sued  to  recover  a  sufficient  amount  of  the  property  so  conveyed  to 
satisfy  the  allowances  against  the  estate  and  the  expenses  of  administra- 
tion. The  defendants  claimed  in  defense  that  at  about  the  time  of  the  oon- 
veyances,the  intestate  loaned  T  one  thousand  dollars  upon  an  agreement  be- 
tween himself,  A  and  T  that  T  should  satisfy  said  loan  by  paying  A  the 
amount  due  her,  and  that  A  consented  to  said  arrangement,  and  agreed  to 
take  T  as  her  debtor.  Held,  that,  A  having  deceased,  T  was  not  a  compe- 
tent witness,  for  that  this  tripartite  agreement  was  in  issue  and  on  trial. 
RandalVs  Admr.  v.  Randall  et  al, ,  410. 

5.  Nor  is  the  widow  of  the  intestate  a  competent  witness  to  that  agree- 
ment, she  being  an  annuitant  under  the  conveyances  which  it  is  sought  to 
impeach,  and  a  party  to  the  suit.    /&. 

6.  When  the  wife  is  a  party  in  interest,  though  not  of  record,  the  hus- 
band is  not  a  competent  witness.    Banister  v.  Omttt  580. 
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7.  The  action  being  for  the  conversion  of  certain  hay  by  feeding  it  out, 
a  person  who  claimed  to  owi^  the  hay  by  reason  of  the  fact  that  it  was  cut 
upon  her  land,  and  by  whose  direction  the  defendant  fed  it  to  her  stock 
supposing  it  to  be  hers,  is  a  party  in  interest.    Ih. 

8.  The  plaintiff  claimed  title  under  a  chattel  mortgage.  Heldt  that  the 
contract  evidenced  by  this  instrument  was  collateral  to  the  issue  on  trial, 
and  that  the  plaintiff  might  be  a  witness  in  his  own  behalf  notwithstand- 
ing that  the  mortgagor  was  dead.    lb. 

9.  The  wife  of  a  co-partner  is  disqualified  to  the  same  extent  in  a  suit 
against  the  co-partnership  that  she  would  be  were  the  suit  against  her  hus- 
band alone.     McEwen  v.  Shannon  A  Co.,  588. 

10.  One  who  is  an  expert  in  the  use  of  the  microscope,  but  not  in  the 
matter  of  hand-writing  may  tell  the  jury  what  he  sees  upon  the  examina- 
tion of  a  written  instrument  with  the  microscope,  but  may  not  give  an 
opinion  as  to  whether  a  certain  figure  has  been  altered  and  how.  Steven- 
son  V.  Ounning*8  Estate,  601. 

11.  A  legatee  is  a  competent  witness  to  the  capacity  of  the  testator. 
Foster's  Exrs,  v.  Dickerson  etal,,  288. 

See  Evidence  11,  82;  Contempt  op  Court  1;  Husband  and  Wife  11. 
WITNESSED  NOTE.    See  Limitation  op  Actions  1. 
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